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PICKERING'S   REPORTS. 


1.  The  giving  and  receiving  a  less  sum  than  the  amount  of  a 
debt,  before  it  is  due,  or  the  note  of  a  third  person  for  less  than 
the  amount,  in  satisfaction  of  such  debt,  constitute  an  accord  and 
satisfaction,  and  a  defence  to  a  suit  by  the  creditor. —  Brooks  v. 
White,  2  Met.  283. 

2.  A.  and  the  defendant  agreed  to  purchase  a  vessel  together,* 
and  the  defendant,  having  received  $  190  of  A.,  for  which  he  gave 
his  note  on  demand,  purchased  the  vessel  in  his  own  name,  and 
afterwards  executed  a  paper,  which  A.  accepted,  stating  that  A. 
was  to  own  a  part  of  the  vessel  upon  paying  therefor,  and  ac- 
knowledging the  receipt  of  $  190,  towards  such  payment.  This 
sum  was  admitted  to  be  the  same  money  for  which  the  note  was 
given,  but  the  note  was  not  cancelled.  Held,  a  good  accord  and 
satisfaction  of  the  note.  —  Peck  v.  Dam,  xix.  490. 


^ttount. 


1.  Previously  to  the  Revised  Statutes,  c.  118,  §  43,  abolishing 
the  action  of  account^  such  action  might  be  brought  to  compel  an 
account,  by  a  goldsmith  and  retailer  of  wares  connected  with  that 
business,  against  a  former  partner,  who,  after  a  dissolution,  be- 
came the  receiver  of  their  joint  monies.  —  Fowk  v.  Kirldand^ 
xviii.  299. 

2.  Such  action  having  been  commenced  before  the  passage  of 
the  above  act,  held,  it  might  be  prosecuted  afterwards,  by  virtue 
of  the  provision  in  the  Revised  Statutes,  c.  146,  §  5.  —  Ibid. 

1 


2  ACTION. 


Slttfon^ 


1.  A  complaint,  to  recover  a  penalty  for  neglect  of  military 
duty,  is  a  civil  action^  within  the  meaning  of  the  Revised  Statutes, 
c.  87,  §  11.  — Belcher  v.  Johnson^  1  Met.  148. 

2.  By  the  Revised  Statutes,  c.  1 18,  §  42,  "  When  any  pecunia- 
ry forfeiture  or  fine  is  made  recoverable  by  bill,  plaint,  or  informa- 
tion, it  may  nevertheless  be  sued  for,  and  recovered,  bv  an  action 
of  debt  or  an  action  of  trespass  on  the  case." .  Held,  this  act 
applies  only  to  forfeitares  and  fines  to  be  prosecuted  for  in  forms 
adapted  to  criminal  proceedings,  at  the  suit  of  the  Common- 
wealth or  a  common  informer.  —  Wiky  v.  Yale,  1  Met.  653. 
CoUnam  v.  8u>ett^  Ibid.  236. 

3.  In  general,  a  eommoD  informer  cannot  sue  for  a  penalty, 
unless  authorized  by  statute.  —  Colburn  v.  Stoettj  Ibid.  236. 

4.  The  board  of  engineers  of  the  fire  department  of  the  city 
of  Boston,  to  whose  use  the  penalties  incurred  by  violation  of 
St8.  1833,  c.  151,  and  1837,  c.  99,  are  made  to  enure  (except 
when  any  one  of  them  shall  be  examined  as  a  witness  in  the  prose- 
cution), cannot  authorize  any  person  to  sue  for  those  penalties. 
-r- Ibid.  232. 

5.  Since  the  enactment  of  St.  1817,  c.  99,  and  the  repeal  of 
St.  1811,  c.  151,  §  4,  it  seems,  the  penalties  imposed  by  those 
statutes  can  be  enforced  only  by  indictment,  or  suit  in  the  name  of 
the  Commonwealth.  —  Ibid. 

6.  When  an  action  is  commenced  and  prosecuted  by  a  corpo- 
ration, by  order  of  its  officers  de  facto^  ^-  no  others  dajfloing  a 
right  to  act  as  such,  —  the  defeedant  cannot  show,  m  order  to 
procure  a  dismissal  of  the  action,  that  those  officers  were  illegally 
chosen.  —  CharitabUj  ^c.  v.  Baldwin^  Ibid.  359. 

7.  Where  one  procures  the  indorsement  of  a  minor  to  a  note, 
which  he  sells  without  erasing  such  indorsement,  or  otherwise 
making  it  appear  upon  the  note  that  the  indorsement  is  invalid  ; 
the  sale,  unexplained,  is  a  representation  to  all  subsequent  holders, 
that  the  indorsement  constitutes  a  binding  contract.  And,  though 
the  seller  give  notice  to  his  vendee  to  the  contrary,  yet,  if  the  lat- 
ter resell  without  such  notice,  the  last  purchaser,  sustaining  a  loss 
thereby,  may  maintain  an  action  against  the  origtnai  vendor.  -«- 
Lobdell  V.  Baker^  3  Met.  469. 

8*  By  the  Revised  Statutes,  c.  93,  §  7,  '^  Actions  of  trespass, 
and  trespass  on  the  case,  for  damages  done  to  real  or  personal  es- 
tate," shall  survive.  Held,  such  provision  did  not  apply  to  an 
action  on  the  case  for  falsely  recommending  a  person  to  ^e  plain- 


ACTION  ON  THE  CASE.  S 

tiff  as  ia  good  credit,  and  tins  inducing  him  to  trust  such  person 
for  goods,  whereby  he  mistained  a  loss.  •**  Read  v.  Hatck^  xix.  47. 

9.  iS.  1828,  c.  112,  providing  for  the  surviving  of  actions  for 
injuries  to  real  estate,  applies  as  well  to  those  commenced  after, 
as  before,  the  death  of  the  deceased  party.  ^-^Ooodridge  r.  RogerSj 
xxii.  495» 

10.  Under  St.  1828,  c.  112,  an  executor  might  maintain  tres- 
pass quare  clausum  for  an  injury  to  the  testator's  land,  done  in  his 
hfetime.  — ^Tfliur  v.  Gftlmore,  xxi.  250. 

11.  But,  without  this  act,  the  provision  in  the  Revised  Statutes^ 
c.  93,  §  7,  allowmg  such  action,  is  constitutionally  applicable  to  a 
trespass  committed  before  it  took  effect ;  because  it  affects  the 
remedy  only.  —  Ibid. 

12.  In  an  action  upon  a  promissory  note,  it  appeared,  that  the 
real  estate  of  the  defendant  was  attached  before  the  note  was 
signed,  but  it  was  not  intended  that  the  writ  should  be  used  for  the 
attachment  of  personal  estate  till  afterwards  ;  and  personal  estate 
was,  in  fact,  attached  after  the  note  was  signed.  Held,  the  at- 
tachment of  the  real  estate  was  the  commencement  of  suit ;  and, 
as  there  was  then  no  cause  of  action,  both  attachments  were  void. 
—  Smfi  V.  Crocker i  xxi.  241. 

13.  The  commencement  of  an  action  dates  from  the  date  of 
tlie  writ,  it  having  been  previously  filled  out.  Thus  a  demand  is 
saved  from  the  statute  of  limitations  by  the  filling  and  dating  of 
the  writ  witlttn  six  years,  though  not  served  till  after  the  expiration 
of  that  time.  — ^  Oardfur  v.  Vrebbir^  xvii.  407. 

14.  A  subscription  paper  recited  that  a  society  was  about  to 
build  a  meeting-house,  and  had  chosen  a  prudential  committee, 
and  that  certain  persons  were  willing  to  contribute  towards  the 
expense  of  purchasing  land  and  erecting  said  house,  and  that  the 
subscribers  engaged  to  pay  said  committee  or  their  order  the  sums 
affixed  by  them  to  their  respective  names.  The  defendant  signed 
and  affixed  his  seal  to  the  paper,  adding  the  words  '^  ten  shares,  five 
hundred  dollars."  Three  others  subscribed  five  dollars  each,  but 
no  house  was  built,  nor  were  any  shares  ever  made  in  any  stock 
or  property.  Held,  the  defendant  was  not  liable  to  an  action  by 
the  society  upon  his  subscription.  —  First  Vniversalist^  ^c.  v. 
Cmrkrj  S  Met.  417. 


Action  on  tue  esse. 

1.  Where  A.,  a  druggist,  has  invented,  and  compounds  and 
sefis,  a  certain  medicine.  If  B.  prepares  an  inferior  medicine,  applies 
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to  it  the .  name  of  the  former,  and  seDs  it  as  and  for  the  medicine 
of  A.  ;  A.  may .  maintain  an  action  against  B.,  without  proof  of 
special  damage.  —  Thomson  v.  Winchester^  xiz.  214. 

2.  But  where  A.'s  medicines  are  designated  by  his  name,  as  a 

S'eneric  term,  descriptive  of  a  kind  or  class,  but  be  has  no  patent 
or  manufacturing  or  selling  them  ;  he  has  no  exclusive  right  to  do 
it,  and  can  maintain  no  acuon  against  B.,  merely  for  preparing  and 
selling  an  inferior  article  under  the  same  name,  and  Uius  impairing 
the  reputation  of  all  the  medicines  of  this  class.  —  Ibid. 

3.  Action  for  carelessly  and  negligendy  setting  a  fire  on  de- 
fendant's land,  whereby  the  plaintiff's  property  upon  adjacent  land 
was  burned.  Held,  it  was  immaterial  whether  gross  negligence 
were  proved,  or  only  want  of  ordinary  care,  the  measure  of  dam- 
ages, in  either  case,  being  strictly  limited  to  the  actual  loss  sus- 
tained. —  Barnard  v.  Poorj  xxi.  378. 

4.  The  plaintiffs  contracted  with  the  owners  of  growing  wood, 
to  cut  and  carry  it  away  at  so  much  per  cord,  the  wood  to  be 
measured  by  a  sworn  surveyor,  and  the  plaintiffs  also  to  have  one 
half  of  the  refuse  wood.  A  large  quantity  having  been  accord- 
ingly cut  and  corded,  but  not  measured  according  to  contract,  by 
reason  of  the  defendant's  negligently  setting  a  fire  on  his  adjacent 
land,  the  wood  was  consumed.  In  an  action  on  the  case  against 
the  defendant,  held,  the  property  m  the  corded  wood  had  not 
vested  in  the  plaintiffs,  and  the  measure  of  damages  on  account  of 
its  loss  was  the  value  of  it,  deducting  the  price  which  they  were  to 
pay  for  it ;  that  they  had  become  owners  of  one  half  of  the  refuse 
wood,  and  were  entitled  to  the  value  of  that  half ;  but  that  they 
could  not  recover  for  the  profits  which  they  would  have  made  on 
the  uncut  wood,  or  for  the  counsel  fees  or  other  expenses,  ex- 
cepting the  taxed  costs,  of  prosecuting  the  action.  —  Ibid. 


1.  Trespass  by  a  mariner  against  the  master  of  a  ship,  for 
assault  and  battery  and  imprisonment  on  shore  in  a  foreign  port. 
The  defendant  sets  up,  as  a  bar,  a  judgment  in  admiralty  against 
him,  in  favor  of  the  plaintiff,  for  an  assault  and  battery  and  im- 
prisonment, alleged  to  have  been  committed,  on  the  high  seas, 
during  the  same  voyage.  Held,  no  bar  to  this  action.  — Jidams 
V.  Haffards^  xx.  127. 

2.  The  plaintiff  was  found  on  shore  by  the  mate,  and  im- 
prisoned by  him  in  pursuance  of  orders  firom  the  defendant  on  the 
high  seas.     The  Court  below  instructed  the  jury,  that  if  any  part 
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of  the  acts  which  constituted  this,  trespass  and  imprisonment  were 
committed  by  the  defendant  on  board  the  vessel,  the  admirahy 
com-t  had  jurisdiction  of  the  plaintiff's  complaint.  Held,  the  fact 
above  stated  was  unmaterial,  and  the  instruction  erroneous.  —  Ibid, 


a^tniutti^ 


1.  It  is  adultery  in  a  married  man  to  have  sexual  mtercourse 
with  a  single  woman,  whether  the  act  is  set  up  as  a  ground  of 
indictment  or  of  divorce.  —  CammantDealth  v.  Callj  xxi.  509. 


^Tiimntfttient. 


1.  Where  a  son,  receiving  money  of  his  father,  gave  his  note 
for  it,  held,  under  Revised  Statutes,  c.  61,  §  9,  parol  evidence 
that  the  money  was  an  advancement  is  not  admissible.  -^  Barton, 
^c.  V.  Rice,  xxii.  508. 


1.  The  real  estate  of  an  alien  dying  intestate  vests  at  once  in 
the  State,  without  office  found  ;  and  no  title  can  be  derived  from 
him.  —  Slater  v.  ^asanj  xv.  345. 

2.  Where  an  alien  makes  the  preliminary  declaration  of  his  in- 
tention to  be  naturalized  before  the  death  of  his  wife,  and  com- 
pletes his  naturalization  after  her.  death ;  he  is  not  entitled  to 
curtesy.  —  JPow  v.  Cmp,  xx.  121. 

3.  By  a  United  States  Statute,  April  14,  1802,  the  children  of 
persons  who  then  were  or  had  been  citizens,  though  born  abroad, 
were  declared  citizens.  Held,  this  provision  included  the  child 
of  one,  who  was  a  citizen  after  the  treaty  of  peace  and  the  adoption 
of  the  constitution. —  Charles  v.  The  MoMon^  ^c.^  xvii.  70. 


9  AMENDMENT. 

Amftftniifiit 

JL  Of  writs  and  declarations* 

a.  A$  to  parties. 

b.  •As  to  causes  and  forms  of  action. 

B.  Of  returns. 


Ji.  Of  writs  and  declarations, 
a.  As  to  parties. 

1.  In  a  suit  by  an  infent,  the  deckratioii  alleges  that  he  sues 
by  guardian.  Held,  it  might  be  amended  by  substituting  prochein 
ami  for  guardian.  —  Slater  v.  JVb^on,  xv.  345. 

2.  Where,  upon  the  writ  in  an  action  brought  in  the  name  of 
h  judge  of  probate  upon  an  administration  bond,  there  is  an  indorse- 
ment, stilting  that  the  suit  is  brought  for  the  benefit  of  one  A.  ;  the 
Court  will  not,  without  consent  of  the  defendant,  allow  an  amend- 
ment by  striking  out  such  indorsement,  in  order  thai  the  action 
may  proceed  for  the  benefit  of  whom  it  may  concern.  —  Leland 
V.  Loud,  xvi.  233. 

3.  Action  to  recover  damages,  assessed  for  flowing  lands  by  a 
mill-dam,  against  the  owner  of  a  miQ  at  the  time  of  assessment, 
and  the  occupant  at  the  time  of  bringing  the  action,  jointly.  Held, 
the  plaintiff  mtght  amend  by  discontinuing  against  the  former. — 
Fitch  V.  SUvenSy  2  Met.  505. 

4.  By  St.  1833,  c.  194,  "at  any  time  before  issue  joined,  on 
a  plea  of  non^joinder  of  a  party  as  d^fendam,  in  an  action  founded 
on  debt  or  cotitmct,  ihd  plaintiff  may,  oti  motion,  be  allowed  (o 
amend  his  writ  and  declaration,  by  inserting  therein  the  name  of 
any  other  person  as  defendant."  Held,  such  amendment  was  tI-« 
lowable^  where  no  plea  of  non-joinder  had  been  filed.  —  Goddard 
V.  Prattj  xvi.  412. 

5.  In  an  action  brodght  by  A.  and  6.,  if  it  appear  that  A. 
alone  is  interested  in  the  subject  matter  of  suit,  ^e  Court  may  al-* 
low  B*^s  name  to  be  struck  out*  --»  Winsor  v.  Lomhardy  xviii.  57. 

6.  A  writ  of  entry,  brought  by  several  demandants,  some  of 
whom  have  no  claim,  may  be  amended  by  striking  out  their  names ; 
and  the  others  may  thereupon  recover  the  shares  belonging  to 
them.  —  Thayer  v.  Hollisy  3  Met.  369. 
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h,  Atiocau9^<mdfomuofaetUH. 

7.  Actioo  against  an  beir,  upon  the  ground  that  a  suit  agaiogt 
the  administrator  was  barred  by  lapse  of  time.  The  declaratioa 
alleged,  that  the  administrator  gave  notice  of  his  appointment,  in 
the  manner  directed  by  the  judge  of  probate,  by  his  order  remain- 
ing on  record,  but  not  the  notice  required  by  the  statute  ;  but,  m 
(act,  the  notice  ordered  by  the  judge  conformed  to  the  statute,  and 
the  administrator's  affidavit  on  record  showed  hi9  compliance 
with  the  order.  Held,  the  defect  was  merely  formal,  and  that  the 
plaintiff  might  amend,  after  verdict,  without  costs.  —  FahnHne  t. 
Famswarthj  xxi.  176. 

8.  Previously  to  the  Revised  Statutes,  if  a  declaration  contained 
two  counts  upon  distinct  causes  of  action,  upon  the  first  of  which 
the  plaintiff  recovered  a  verdict,  but  the  jury  disagreed  as  to  the 
second  5  the  Court,  before  affirmation  of  the  verdict,  might  allow 
the  plaintiff  to  discontinue  as  to  the  latter,  and  render  judgment  in 
bis  lavor  upon  the  former.  —  Hall  v.  Briggs^  xviii.  503. 

9.  Declaration  in  trespass,  for  breaking  and  entering  the  plain- 
tiff's close,  and  taking  and  carrying  away  his  goods.  Held,  the 
plaintiff  might  amend,  by  filing  a  new  count  for  taking,  Jkc.y  the 
goods  only.  —  Bishop  v.  Baker ^  xix.  517. 

10.  A  wril  of  entry  alleged  tfattt  A.,  the  demandants'  ancestor, 
was  seised  within  twenty  years,  and  the  demaadants  were  disseised 
by  the  tenant.  Held,  an  amendment  was  allowable,  that  the  de* 
mandants  were  seised,  and  the  tenant  within  thirty  years  disseised 
them.  —  Slater  v.  J^asan,  xv.  345. 

11.  But  not  an  amendment,  substituting  a  claim  for  the  wkols  of 
a  messuage,  for  a  claim  of  tuo  undivided  dxtha.  —  lUd. 

12.  The  original  declaration  in  a  writ  was  for  work,  &c.,  and 
materials,  and  the  specification  was  for  the  price  of  a  carriage,  sold 
and  delivered.  An  amended  count  averred  an  agreement  t^  the 
defendant  to  take  and  pay  for  a  carriage  to  be  built  by  his  order. 
Held,  the  counts  were  for  the  same  substantive  cause  of  action, 
and  die  amendment  was  properly  allowed.  —  Mixer  v.  Howarth^ 
xxi.  205. 

13.  A  declaration  in  an  action  of  qui  tarn,  embracing  in  one 
count  a  claim  for  several  penalties  for  distinct  breaches  of  the  law^ 
may  be  amended  by  filing  counts  for  each  violation.  Mfichell  v. 
Tibbetts,  xvii.  298. 

14.  Trespass  on  the  case,  to  recover  threefold  the  amount  of 
usurious  interest  taken  by  the  defendant,  and  a  verdict  for  the  plain- 
tiff. The  action  was  continued,  upon  a  motion  for  a  new  trial, 
until  two  years  had  elapsed  after  the  cause  of  action  aecrued,  and 
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judgment  was  then  arrested,  on  the  ground  that  deA^  should  have 
been  the  form  of  action.  Held,  the  plaintiff  should  not  be  al- 
lowed to  amend  by  changing  the  form  of  action,  under  8t.  1836, 
e.  273,  §  3.  —  Wiky  v.  Yale,  1  Met.  653. 

15.  Where  one  member  of  a  firm  gives  a  note  in  the  name  of  the 
firm,  partly  for  their  debt  and  partly  for  his  own,  upon  which  an 
action  is  brought ;  the  plaintiff  may  amend  by  filing  new  counts, 
embracing  the  partnership  debt  alone,  and  upon  them  recover  such 
debt.  But  if,  at  the  commencement  of  suit,  the  plaintiff  knows 
that  the  note  includes  the  private  debt  of  one  partner,  he  cannot 
amend  without  paying  the  defendants'  costs,  and  taking  none  him- 
self, up  to  that  time.  —  Barker  v.  Burgessj  3  Met.  273. 

16.  The  plaintiff,  owning  sheep,  which  were  mjured  by  three 
dogs  belonging  to  different  owners,  brought  several  actions  against 
them,  alleging  in  each  that  the  sheep  were  worth  $  30,  and  in  two 
of  them  recovered  judgment.  Held,  in  the  other  action,  he  might 
amend,  by  averring  the  value  to  be  $  60.  —  Capron  v.  Thompsonj 
Ibid.  59. 

17.  Declaration,  that  the  defendant,  designing  to  deceive,  de- 
fraud and  injure  all  persons  who  might  purchase  a  certain  note, 
procured  a  minor  to  indorse  it,  and  then  sold  it  to  one  who  relied 
on  the  indorsement  as  valid.'  Held,  a  new  count  might  be  filed, 
omitting  the  fraudulent  intent,  and  alleging,  that,  after  procuring  the 
indorsement,  the  defendant  sold  the  note  as  and  for  a  note  on  which 
the  indorsement  was  made  by  a  person  of  full  age,  effectual,  and 
incapable  of  being  avoided.  —  Lobdell  v.  Baker^  Ibid.  469. 

18.  A  declaration  by  an  assignee  of  land,  on  a  covenant  against 
incumbrances,  may  be  amended  by  declaring  on  the  covenant  of 
warranty.  —  Clark  v.  Swift,  Ibid.  396. 


B.  Of  returns. 

1.  The  defendant  in  a  writ  of  entry  claimed  the  land  sued  for 
under  an  attachment  made  in  November,  1833,  prior  to  there- 
cording  of  the  deed  from  the  debtor  to  the  plaintiff,  under  which 
the  plaintiff  claimed.  By  mistake  of  the  officer,  this  attachment 
was  returned  as  made  in  November,  1834,  after  the  registry  of  the 
deed  ;  but  the  writ  was  dated  in  November,  1833,  and  judgment 
rendered  upon  it  for  the  present  defendant  in  June,  1834.  Held, 
the  return  might  be  amended.  — Johnson  v.  Day^  xvii.  106. 

2.  But  in  case  of  such  mistake,  an  amendment  will  not  be 
allowed,  after  several  years,  the  officer  having  made  no  minutes  of 
his  doings  at  the  time  of  attachment.  -^  Hovey  v.  fVaitj  xvii.  196. 


APPEAL. 

aweaU 


A  In  criminal  cases. 

B.  From  the  Probate  Court 


jf.  In  criminal  cases. 

1.  By  St.  1832,  c.  130,  §  3,  one  convicted  in  the  Court  of 
Common  P]eas  may  in  certain  cases  appeal  to  the  Supreme  Court, 
if  the  appeal  is  claimed  in  a  convenient  time  before  the  rising  of  the 
court  at  which  he  is  convicted,  and  if,  within  such  time,  he  recog- 
nizes with  sureties  for  his  personal  appearance  at  the  Supreme 
Court,  and  the  prosecution  of  the  appeal ;  and  such  appellant  shall 
be  in  custody  until  he  so  recognize,  or  is  sentenced  for  want  of 
such  recognizance.  Held,  such  person  was  not  entitled  to  an  ap- 
peal, unless  he  recognized  wlttjtnlhe  stipulated  time,  although  he 
remained  in  custody. —  CommontitaUh  v.  Brigham^  xvi.  10. 

2.  Under  this  statute,  a  defendant  must  claim  the  appeal  and 
recognize  during  the  term  when  the  verdict  is  rendered  against 
him.  —  CommonweaUh  v.  Richards^  xvii.  295. 

3.  By  the  Revised  Statutes^  c.  138,  §  5,  one  convicted  in  the 
Court  of  Common  Pleas  mav  appeal,  ^^  if  such  appeal  shall  be 
claimed  a  convenient  time  before  the  end  of  the  term  at  which  the 
conviction  is  had  ;  and  such  appeUant  shall  be  committed,  to  abide 
the  sentence  of  the  Supreme  Judicial  Court,  until  he  shall  recog- 
nize to  the  Commonwealth  in  such  reasonable  sum,  and  with  such 
sureties,  as  the  Court  of  Common  Pleas  shall  order,  with  con- 
dition to  appear  at  the  court  appealed  to,"  &c.  Held,  an  appel- 
lant must  recognize  in  the  Court  of  Common  Pleas,  and  upon 
failing  to  do  so,  be  committed  provisionally,  or  until  he  shall 
recognize,  to  give  him  opportunity  of  procuring  bail  in  vacation. 
—  CommonweaUh  v.  Dunham^  xxil.  11. 

4.  Held,  unless  the  party  recognize  with  sureties  to  the  satis- 
faction of  the  court  below,  before  its  final  adjournment,  or  appear 
and  submit  himself  to  the  order  of  commitment  required  by  the 
Statute,  the  appeal  must  be  dismissed.  —  Ibid. 

5.  By  Revised  Statutes,  c.  86,  §  10,  one  convicted  in  the 
court  below,  of  an  offence  punishable  by  hard  labor  for  more  than 
five  years,  may  appeal  to  the  Supreme  Court.  Held  applicable 
to  one  convicted  at  the  same  term  of  three  distinct  larcenies,  and 
therefore  liable,  as  a  common  and  notorious  thief,  to  more  than 
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five  years'  imprisonment,  although  not  thus  liable  for  either  offence 
by  itself.  —  dommonweaUh  v.  Tuck,  xx.  356. 

6.  A  party,  having  been,  convicted  of  an  offence  before  a 
Justice  ot  the  Peace,  appealed  to  the  Court  of  Common  Pleas, 
and  was  there  again  tried  and  convicted.  A  bill  of  exceptions 
was  then  filed,  on  the  ground  that  the  papers  sent  up  from  the 
Justice  were  not  certified  as  copies,  though  this  objection  was  not 
raised  before  the  trial.  Held,  in  the  Supreme  Court,  that  the 
objection  was  not  waived  by  going  to  trial,  that  the  verdict  should 
be  set  aside,  but  that  the  case  should  be  remitted  to  the  Court  of 
Common  Pleas,  in  order  that  a  new'trial  might  be  had,  if  the 
proper  certified  copies  should  be  transmitted  and  filed.  Common^ 
ueaUh  v.  Doiy,  2  Met.  18. 


B.  From  the  Probate  Court. 

1.  A  creditor  of  an  heir  at  law  cannot,  merely  as  such,  appeal 
from  a  decree  allowing  a  will  which  devises  reale  state.  Other- 
wise with  a  creditor,  who,  at  the  time  of  the  decree  and  appeal,  has 
attached  the  real  estate  as  belonging  to  the  heir.  Smith  v.  Brad- 
Hreetj  xvi.  264. 

2.  It  is  not  usual  nor  necessary,  for  an  appellant  from  a  Probate 
decree,  to  petition  the  judge  to  allow  an  appeal,  or  for  the  court 
to  pass  a  formal  decree  to  that  effect.  —  Baynton  v.  DyeVy 
xviii.  1. 

3.  Upon  such  appeal,  the  appellant  is  restricted  to  the  points 
stated  in  his  reasons,  but  not  to  the  arguments,  views,  or  evidence 
presented  in  the  court  below.  —  Ibid. 

4.  On  appeal  from  the  Probate  Court,  this  Court  cannot  exer- 
cise its  general  Chancery  powers,  but  can  render  only  such  a 
decree  as  the  Court  bebw  might  have  made.  Orinnell  v.  Bax- 
ter,  xvii.  383. 

5.  An  appeal  from  the  Probate  Court,  granted  by  the  Supreme 
Court,  under  St.  1817,  c.  190,  §  8,  on  condition  of  the  pe- 
titioner's giving  bond  for  costs,  &c.,  which  he  does,  thoagh  not 
entered  and  prosecuted,  vacates  the  decree.  —  Paine,  ^c.  v. 
Cowdirtj  xvii.  142. 


^ppvtniitt. 


1.  St.  1793,  t.  59,  §  4,  authorizes  overseers  of  the  poor  to 
bind  out  male  children,  ^^  until  they  come  to  the  ago  of  twenty-one 
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years."  Held,  under  tbis  act,  tbev  could  not  bind  out  a  child, 
until  he  should  be  twetUy  years  of  age. — Reidellv.  Congdon, 
xvi.  44. 

2.  By  the  same  statute,  the  indentures  shall  provide  for  in* 
stnicting  a  child  ^^  to  read,  write  and  cypher,"  and  ^^  for  such 
other  instruction,  benefit  and  allowance,  either  within  or  at  the  end 
of  the  term,  as  to  the  overseers  may  seem  fit  and  reasonable." 
Held,  an  indenture,  merely  covenanting  to  give  the  apprentice 
"  the  privilege  of  all  the  town  school  usually  taught  in  the  town," 
was  void.  —  Ibid. 

3.  jSI^.  1793,  c.  59,  did  not  authorize  overseers  of  the  poor  to 
bind  out  a  child  as  an  apprentice,  unless  the  parent  was  actually 
chargeable  to  the  town  at  the  time,  though  he  formerly  received 
aid  from  the  town,  or  unless  they  had  adjudged  or  formed  an 
opinion  that  the  parent  could  not  support  the  child.  —  Reidell  y. 
Morsey  xix.  358. 

4.  Before  thus  adjudicating,  the  overseers  ought,  if  they  were 
not  bound,  to  notify  Uie  parent,  that  he  might  be  heard  upon  the 
question.  —  Ibid. 

5.  It  seems,  an  indenture  of  apprenticeship,  founded  on  such 
adjudication,  if  duly  made,  though  erroneous  in  fact,  would  be 
vaJid.  —  Ibid. 

6.  The  indenture  should  recite  the  cause  of  the  binding  out.  — 
Ibid. 

7.  In  an  action  by  the  parent  for  the  child's  services,  evidence 
is  admissible  to  contradict  a  recital  in  the  indenture,  that  the  pa- 
rent's being  actually  chai^eable  to  the  town  was  \be  cause  of  the 
binding  out.  -*-  Ibid. 

8.  The  plaintiff,  having  an  apprentice,  placed  him  in  the  service 
of  another  person  of  the  same  trade,  for  a  short  time,  upon  wages 
to  be  paid  to  the  plaintiff.  During  this  time,  the  apprentice  ab- 
sconded and  went  to  sea.  Held,  by  the  transfer,  the  plamtiff 's 
claim  to  his  services  was  suspended,  and  did  not  revive  upon  his 
absconding ;  and  that  the  plaintiff  could  not  recover  his  earnings 
in  the  voyage.  — Jlyer  v.  ChoBe^  x\x.  556. 


Jl.  Submission  to  arbitration. 
A  Proceedings  of  arbitrators. 

C.  Award,,  form  of,  and  objections  to. 

D.  Ratification  o^  and  remedy  upon,  an  Award. 
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Jl.  Submission  to  arbitration. 

1.  Id  an  actioD  which  survives,  the  death  of  a  party  does  not 
revoke  the  authority  of  a  referee  appointed  by  rule  of  court.  — 
Bacon  v.  Crandon^  xv.  79. 

2.  Where  an  oral  agreement  is  made  to  refer  a  matter  to  A.  and 
B.,  with  power  to  call  in  a  third  person  in  case  of  disagreement, 
and,  at  the  same  time  or  afterwards,  a  written  submission  to  A.,  B. 
and  C,  the  latter  supersedes  the  former,  and  an  award  made  by 
A.  and  B.  is  invalid.  —  Laring  v.  jildetij  3  Met.  676. 

3.  Where  a  written  submission  was  made  to  the  arbitration  of 
three  persons,  two  of  whom  made  an  award  without  calling  upon 
the  third,  and  in  an  action  upon  the  award  the  plaintiff  undertook 
to  sustain  it,  on  the  ground  that  the  parties  varied  the  terms  of 
submission  by  a  subsequent  agreement,  that  two  of  the  arbitrators 
might  decide  tlie  case  ;  held,  in  the  absence  of  evidence  of  such 
an  express  agreement,  an  implied  agreement  could  be  proved  only 
by  facts  and  circumstances  which  left  no  doubt.  —  Ibid. 


B.  Proceedings  of  arbitrators. 

Submission  to  the  arbitration  of  three  persons,  whose  award,  or 
that  of  a  majority  of  them,  should  be  final.  All  the  arbitrators  met 
and  .heard  the  parties,  but,  after  consulting  together  at  different 
times,  without  agreeing,  one  of  them  told  the  others,  that  he  should 
not  sit  with  them  again.  Th^  two  others  afterwards  met  and  made 
an  award,  without  requesting  the  attendance  of  the  third,  or  giving 
him  notice.  Held,  the  award  was  valid.  —  Carpenter  v.  Wood^ 
1  Met.  409. 


C.  Award,  form  of,  and  objections  to. 

1.  A  submission  to  arbitration  included  all  demands  between 
the  parties,  and  authorized  the  referees,  if  they  should  find  a 
balance  due  the  defendant,  to  appraise  certain  chattels  of  the 
plaintiff,  which  the  defendant  was  to  receive  in  part  satisfaction. 
The  plaintiff  was  found  indebted  to  a  less  amount  than  the  value 
of  the  chattels,  but,  instead  of  appraising  enough  only  to  pay  the 
debt,  it  was  awarded  that  the  defendant  should  take  them,  and  pay 
the  plaintiff  in  money  the  excess  of  their  value  over  the  debt. 
Held,  the  arbitrators  exceeded  their  authority  and  the  award  was 
void.  —  Culver  v.  Ashley,  xvii.  98. 
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2.  The  defendants,  administrators,  gave  bond  to  the  heirs,  to 
perform  the  award  of  an  arbitrator,  who  was  to  determine  upon  all 
controversies  relating  to  the  settlement  of  the  estate,  when  and 
how  the  defendants  should  finally  settle,  and  what  debts  and  cred- 
its should  be  allowed.  The  heirs  gave  a  similar  bond  to  the 
defendants.  An  award  was  made,  that  the  defendants  should 
present  their  final  account,  containing  the  items  of  debt  and  credit, 
specified  in  the  award,  stated  in  the  usual  form  of  such  accounts. 
The  defendants  presented  their  final  account  in  this  form,  except- 
ing a  claim  'Mor  expenses  of  settlement  with  the  widow  and 
heirs  "  ;  and  in  this  form  it  was  allowed  by  the  Probate  Court. 
Held,  though  this  claim  was  for  services  subsequent  to  the  award, 
and  though  the  heirs  might  have  appealed ;  its  insertion  was  a 
breach  of  the  bond,  and  that  their  claim  thereupon  was  not 
waived  by  accepting  their  distributive  shares,  after  notice  of  the 
allowance.  —  Sratton  v.  Jkfflwon,  xv.  608.  '• 

3.  Submission  to  arbitration  under  a  rule  of  court,  of  ^^  the 
plaintiflf's  claim  sued  b  said  action  and  all  claims  of  the  defendant 
against  him."  At  the  hearing,  the  plaintiff  claimed  that  the  arbi- 
trators should  take  into  consideration  a  joint  and  several  note  made 
by  him  and  one  A.,  upon  which  the  defendant  had  brought  a  suit 
against  them,  pending  at  the  time  of  submission  ;  but  the  defendant 
refused  to  produce,  and  the  arbitrators  to  pass  upon  the  note,  and 
an  award  was  given  that  the  plaintiff  recover  nothing.  Held,  the 
plsuntiff  could  not  except  to  the  award,  on  the  ground  that  it  did 
not  include  all  matters  submitted,  and  so  was  not  final ;  for  if  the 
terms  of  tb^  submission  did  not  embrace  the  note,  the  arbitrators 
had  no  right  to  consider  it ;  if  otherwise,  the  award  and  judgment 
would  be  a  bar  to  any  action  upon  the  note  against  the  plaintiff.  — 
WarJieU  v.  Holbrook,  xx.  631. 

4.  It  seems,  if  the  award  were  recommitted,  with  instructions 
to  pass  upon  the  note,  and  a  new  award  made ;  the  defendant 
wouM  be  no  more  barred  from  proceeding  in  his  joint  action  by 
the  latter,  than  by  the  former  award.  —  /Mrf. 

6.  Submission  to  arbitrators,  to  determine  whether  a  pew  ^Me- 
gally  belongs  to  the  estate  of  a  testatrix,  to  those  who  claim  under 
her,  or  to  the  defendant ;  and,  if  they  shall  determine  that  it 
legally  belongs  to  ,|he  estate  of  the  testatrix,  or  to  those  who  in- 
herited said  estate,  then  the  defendant  is  to  deliver  to  the  plaintiff 
a  proper  deed  of  conveyance  of  all  his  present  interest,  right, 
title  or  estate  in  and  to  the  same.^'  Award,  that  the  pew  ^^  6e- 
longed  to  and  was  the  property  of  the  testatrix  at  the  time  of  her 
decease  ;  the  arbitrators  do  therefore  award,  that  the  defendant 
shall  deliver  to  the  plaintiff  a  proper  deed  of  conveyance  of  all  his 
present  interest,  right,  title  and  estate  in  and  to  the  same."  Held, 
the  award  substantially  conformed  to  the  submission,  and  was 
sufQcient^ —  Spear  v.  Hooper^  xxii.  144. 
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6.  A  mother  and  son  lived  together  on  her  farm,  he  working 
upon  it,  buying  and  seUing  the  stock,  &c.  They  afterwards  re- 
ferred to  arbitration  ^^ali  their  unsettled  accounts,"  and  it  was 
awarded,  that  ail  the  personal  property  owned  between  them 
should  be  equally  divided,  that  they  shoidd  pay  all  the  debts  joint- 
ly and  equally,  by  whichever  of  them  contracted,  and  that  the 
motlier  should  pay  the  son  $  250.  Held,  the  award,  so  far  as  it 
related  to  a  division  of  property  and  payment  of  debits,  was  a  de- 
parture from  the  submission,  and,  this  part  being  inseparable  from 
the  residue  of  the  award,  that  the  whole  was  void ;  but,  even  if  it 
were  not,  that  the  mother  was  not  liable  for  the  $  250  to  creditors 
of  the  son,  in  the  trustee  process,  until  he  had  fulfilled  his  part  of 
the  award  ;  leaving  her  to  her  remedy  against  him,  as  upon  an  in- 
dependent liability.  -—  Shearer  v.  Handy ^  xxii.  417. 

7.  Where  a  submission  to  arbitration,  made  in  legal  form  before 
^  a  Justice,  and  providing  that  the  award  shall  be  returned  to  the 
'  Court  of  Common  Pleas,  and  that  judgment  thereon  shall  be  final, 

is  ineffectual  as  a  submission  under  the  statute,  because  made  be- 
fore the  arbitrator  himself,  as  a  Justice  ;  the  award  cannot  be  en- 
forced, as  upon  a  submission  at  common  law.  — Deerfield  v.  Jirms^ 
XX.  480. 

8.  An  award  upon  a  submission  in  paU  cannot  be  accepted  in 
court,  as  the  foundation  of  a  judgment.  -—  Shearer  v.  Mooers^ 
six.  308. 

9.  An  action  having  been  referred  by  rule  of  courts  the  parties 
agreed  before  the  referees  to  leave  other  subjects  to  them.  Up- 
on this  agreement  an  award  was  made,  but  was  objected  to. 
Held,  it  could  not  be  accepted  as  the  basis  of  a  judgment.  —  Ibid^ 

10.  St.  9  and  10  Wm,  3,  c.  15,  by  which  a  submission  in  pais 
might  be  made  a  rule  of  court,  was  never  adopted  in  Massachu- 
setts, it  seems.  —  Ibid, 

11.  A  referee  by  rule  of  court  may  award  damages  to  the 
plaiutiff,  but  also  that  he  shall  pay  the  defendant's  costs.  —  Bacon 
v.  Crandonj  xv.  79. 

12.  Insurance  by  A.,  for  whom  it  concerned,  of  a  certsdn  sum 
on  freight,  and  another  on  property,  on  board  a  vessel  for  a  par- 
ticular voyage.  The  parties  concerned  were  B.  and  C. ;  B.  hav- 
ing an  interest  in  one  third  of  the  freight  and  property,  and  C.  in 
two  thirds.  A.  claimed  for  a  total  loss,  and  he  and  the  under- 
writers, by  an  agre^ent  admitting  the  interest  of  the  party  for 
whom  insurance  was  eflfected,  referred  all  claims  and  demands 
under  the  policy  to  arbitration,  the  award  to  be  final.  Award, 
that  A.  should  be  paid  for  a  total  loss,  and  an  action  thereupon 
by  A,     Held,  the  defendants  could  not  offer  proof,  that,  by  the 
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agreement  to  refer,  tbef  did  not  intend  to  admit  that  insurance  was 
efiected  for  C.  ;  nor  that  the  question  whether  it  was  or  not,  was 
not  presented  to  or  passed  upon  by  them.  —  Richardson  v.  Suf' 
folk,  4rc.j  3  Met.  673. 

13.  Action  on  an  agreement  between  the  plaintiff,  A.  and  the 
defendant,  B.,  whereby  B.  was  to  take  back  certain  hides,  sold 
and  delivered  to  A.,  and  pay  A.  for  his  labor  in  manufacturing 
them.  The  suit  being  brought  for  such  labor,  the  parties  by  rule 
of  court  referred  ^^  the  action,  and  all  demands  connected  with 
the  same,"  to  C.  Held,  C.  had  authority  to  consider  and  decide 
upon  the  claim  of  B.  against  A.  for  the  value  of  that  portion  of 
the  bides  which  was  not  returned.  — Higby  v.  Upton^  Ibid.  409. 


D.  fiatification  of,  and  remedy  upon^  an  Award. 

1.  In  case  of  an  unauthorized  award,  if  one  party  performs, 
and  the  other  accepts  performance  of  it,  the  latter  thereby  ratifies 
the  award  and  is  bound  to  perform  it.  —  Culver  v.  Jishleyy  six. 
300. 

2.  After  receiving  the  benefits  of  such  award,  it  seems,  a  party 
cannot  repudiate  it,  on  the  ground  that  he  ratified  it  in  ignorance 
of  the  facts,  unless  he  can  and  does  restore  the  other  to  as  good  a 
situation  as  he  was  in  before  the  ratification.  —  Ibid. 

3.  Where,  upon  a  parol  submission  to  arbitration,  the  award  is 
simply  for  payment  of  money  from  one  party  to  the  other  ;  this 
sum  may  be  recovered  in  indebitatus  assumpsit  or  insimul  compu' 
tassent.  A  declaration  upon  the  award  is  not  necessary.  — -  Bates 
V.  Curtisy  xxi.  247. 


1.  The  privilege  from  arrest,  of  one  returning  from  court,  does 
not  protect  him  in  going  out  of  the  direct  route  to  his  home,  to 
attend  the  funeral  of  his  son.  —  Chaffee  v.  Janesj  xix^  260. 

2.  An  arrest  is  lega),  tinder  St.  1834,  c.  167,  and  Revised 
Statutes,  c.  90,  §  111,  though  the  oath  which  these  require  from 
the  plaintiff,  &c.,  be  not  indorsed  upon  the  writ.  —  Marsh  v.  Ban* 


lepi 

'Ofty 


erofty  1  Met.  497. 

4.  Altboij^b,  in  an  action  against  an  (^cer  for  not  taking  suffi- 
cieat  liail,  the  certificate  ot  a  justice  of  the  peace  upon  the  writ, 
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that  the  plaintiff  had  ^'  made  oath  as  the  law  requires,  to  authorisse 
the  arrest  of  the  defendant,"  is  not  evidence  of  such  authority  ; 
yet  other  evidence  is  admissible,  that  the  plaintiff  took  the  proper 
oath  before  such  justice.  —  Ibid. 


1.  St.  1830,  c.  72,  mitigates  the  punishment  for  burning  a 
dwelling  in  the  night,  where  it  appears,  that,  at  the  time  of  com- 
mitting the  offence,  no  person  was  lawfully  within  it.  Held,  the 
object  of  this  statute  was  to  protect  ..human  life,  and,  therefore,  it 
was  applicable  to  a  case,  where  the  inmates  of  a  dwelling  were 
compelled  by  the  offender  to  quit  it  before  it  was  set  on  fire. 
—  CommanweaUh  v.  Buzzell^  xvi.  154. 

2.  The  dwelling  being  entered  and  burned  by  a  mob,  held,  one 
who  entered  with  them  in  order  to  protect  the  persons  and  prop- 
erty of  the  occupants,  was  not  lawfully  within  die  building,  in  the 
sense  of  the  statute,  so  as  to  render  the  arson  a  capital  crime. 
~IUd. 

3.  Nor  is  the  crime  a  capital  one,  where  the  inmates,  at  the 
time  of  setting  the  building  on  fire,  were  in  an  out-building  not 
communicating  with  the  dwelling  ;  such  building  being  no  part  of 
the  dtoelling-howey  using  the  word  in  a  strict  sense,  —  Ibid. 


1.  In  a  prosecution  for  assault  and  batteiy,  there  was  contra- 
dictory testimony  as  to  the  amount  of  force  used  by  the  com- 
plainant towards  the  defendant,  upon  the  refusal  of  the  latter  to 
remove  from  the  premises  of  the  former.  The  defendant  request- 
ed the  judge  to  instruct  the  jury,  that,  if  the  complainant  commit- 
ted a  battery  on  the  defendant,  it  was  not  a  kind  of  force  proper 
to  remove  him,  and,  thereby,  the  complainant  was  guilty  of  the 
first  assault.  This  instruction  was  refused,  but  the  charge  was, 
that  the  complainant  had  a  right,  after  requesting  the  defendant  to 
remove,  and  his  refusal,  to  use  proper  and  reasonable  force  to  re- 
move him,  and  that  the  jury  must  decide  from  the  evidence,  how 
much  and  what  kind  of  force  he  used  ;  and  if  they  thought  he  used 
more  than  was  necessar}*^,  or  that  which  was  not  appropriate,  and 
adapted  to  the  removal  of  the  defendant,  then  they  should  consid- 
er the  complainant  as  having  committed  the  first  assault ;  if  they 
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were  of  a  contrary  opioion,  then  he  did  not  commit  the  first  as* 
sault,  and  was  justified.  Held,  both  the  refusal  and  the  instruc- 
tions abovenamed  were  correct.  —  Commonuealth  v.  Clark, 
2  Met.  23. 


JL.  Assignment  of  choses  in    action;  form   and  effect 

thereof. 
B.  Assignment  for  benefit  of  creditors. 
C  Assignment  under  statutes  of  insolvency. 


A.  Assignment  of  choses    in   action;   form  and  effect 
thereof. 

1.  A.  delivered  a  quantity  of  wool,  belonging  to  him,  to  the 
defendant  B.,  a  manufacturer,  under  a  written  agreement,  which 
set  forth  that  A.  had  sold,  and  B.  bought  it,  at  a  certain  price, 
that  it  was  received,  and  should  be  protected,  by  B.,  as  A.'s 
property  ;  but  B.  was  to  make  payments  from  time  to  time  till  the 
whole  value  was  paid  ;  and  that  the  wool  should  be  insured  while 
in  B.'s  mill.  B.  effected  insurance  in  his  own  name,  but  intended 
for  A.'s  benefit,  and,  before  any  loss,  informed  him  that  he  had 
done  it  as  agreed.  Before  any  payment  was  made,  the  wool,  in 
different  stages  of  manufacture,  was  bumed.  The  plaintiff,  a 
creditor  of  B.,  brings  an  action  against  him,  and  summons  the  in- 
surance company  as  his  trustees.  Held,  whether  A.  could  sue 
the  company  in  his  own  name  or  not,  he  had  an  equitable  in- 
terest in  it  like  that  of  the  assignee  of  a  cho^t  in  atiioii,  and  that 
the  trustee  should  be  discharged.  —  Providence,  4^c.  v.  BensoUj 
xxiv.  204. 

2.  A  seaman  of  a  whaling-vessel,  before  she  sailed,  drew  an 
order  in  favor  of  the  plaintiff  upon  the  owners,  for  his  share  of  the 
proceeds  of  the  voyage,  which  their  agent  refused  to  accept,  but 
told  the  plaintiff  that  he  would  take  it,  if  he  so  desired,  subject  to 
his  control,  and  on  the  return  of  the  vessel  would,  with  the  sea- 
man's consent,  save  or  endeavour  to  save  it  for  him,  to  which  the 
plaintiff  assented.  Held,  this  was  no  acceptance  by  the  owners, 
but  probably  it  was  an  equitable  transfer  of  the  share,  which  would 
constitute  a  good  consideration  for  a  promise  to  pay  it ;  but  no 
such  promise  could  be  inferred  from  the  above  facts,  nor  could  the 
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plaintiff  mamtain  an  aotion  against  the  ownors  id  his  own  name.  -— 
Parkhurst  t.  JDickerson^  xxi.  307. 

3.  The  lay  or  share  in  the  profits  of  the  voyage,  which  a  sea- 
man in  a  whaling-ship  receives  according  to  a  custom,  in  lieu  of 
wages,  is  assignable  before  the  commencement  of  the  voyage.  — 
Gardner  v.  Hoegj  xviii.  168. 

4.  Such  seaman,  by  deed,  purporting  to  be  for  the  consideration 
of  $  800,  assigned  his  lay  before  commencement  of  the  voyage. 
The  assignee  paid  him  no  money  at  the  time,  but  agreed  to  ad- 
vance money  for  his  use  before  and  during  the  voyage,  which  he 
accordingly  did,  and  upon  the  assignor's  return  rendered  an  ac- 
count, crediting  $  800  for  his  lay,  with  which  account  the  seaman 
was  satisfied.  Held,  the  transaction  was  valid  as  against  a  creditor 
of  the  seaman,  though  no  notice  of  the  assignment  was  given  to 
the  ship-owners  till  the  voyage  was  ended,  and  just  before  such 
creditor  attached  the  lay  in  their  hands.  —  lUd. 

5.  The  master  and  two  seamen  of  a  fishing  vessel,  being  the 
owners  of  a  fare  of  fish  taken  during  a  voyage,  placed  the  same 
in  the  hands  of  L.,  be  agreeing  in  writing  to  cure  and  sell  the  fish, 
and  account  to  them  for  the  proceeds.  While  in  bis  possession, 
it  was  attached  upon  a  suit  brought  by  H.  against  the  master,  for 
supplies  furnished  for  the  voyage,  and  was  delivered  by  the  officer 
to  L.,  as  his  bailee,  who  sold  it  without  consent  of  the  master 
and  before  judgment,  and  paid  over  the  proceeds  to  the  officer. 
After  the  attachment,  the  master  and  the  two  seamen  assigned 
their  interest  in  the  property  to  B.,  authorizing  him  to  demand 
and  receive  it  in  their  names,  but  for  his  own  benefit.  B.  brings 
an  action  in  the  name  of  the  seamen,  the  master  having  died, 
against  L.  upon  the  written  contract.  Held,  if  the  attachment 
were  valid,  the  property  passed  to  B.  by  the  assignment,  two 
thirds  of  it  absolutely,  and  the  master's  third  subject  to  the  attach- 
ment ;  that  the  attachment  was  dissolved  by  the  sale,  and  the  as- 
signment then  took  full  effect  as  to  such  third  ;  and  ihat  the  mas- 
tor's  ratification  of  the  sale  after  the  assignment,  and  the  order  of 
the  plaintiffs  to  discontinue  the  suit  brought  by  B.,  were  of  no 
effect.  —  Eldridge  v.  Lancy^  xvii.  352. 

6.  A.  drew  an  order,  requesting  B.  to  pay  money  to  C,  not 
exceeding  a  certain  amount,  out  of  any  funds  of  A.  whicb  might 
come  into  his  hands,  after  deducting  all  that  might  be  due  him 
from  A.  Before  B.  received  the  funds,  a  commission  of  in- 
solvency, under  St.  1838,  c.  163,  issued  against  A.,  and  B.,  after 
receiving  them,  insisted  that  he  was  bound  to  pay  the  balance, 
which  was  due  to  A.,  to  his  assignee.  In  a  suit  by  C.  against  B. 
upon  his  acceptance,  held,  the  order  was  prima  facie  an  assign- 
ment of  the  fund,  and,  in  the  absence  of  evidence  of  want  of  con- 
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sideration,  or  other  fraud,  C.  was  entitled  to  recover.  — -  JSotime  v. 
Cabot,  3  Met.  305. 

7.  Mortgage  of  goods  to  secure  payment  of  money  lent,  with- 
out any  other  security.  The  mortgagee,  by  a  writing  on  the  mort- 
gage, assigned  all  his  interest  in  the  instrument,  and  every  thing  there- 
in contained,  and  authorized  the  assignee  to  take  all  legal  meas- 
ures for  recovering  to  his  own  use  and  enjoyment  all  the  assigned 
premises.  Held,  an  assignment  of  the  debt ;  and  that  there  was 
no  implied  warranty  of  title  to  the  goods.  —  Jones  v.  Huggeford^ 
3  Met.  515. 

6.  A  letter  of  attorney  from  A.  to  B.,  to  receive  all  the  money 
due  from  C  to  A.,  and  give  a  discharge  therefor  in  A.'s  name, 
adding  that  it  is  ^^  an  assignment  of  the  same,"  though  not  in  terms 
irrevocable,  or  authorizing  B.  to  receive  the  money  to  his  own 
use,  is  still  an  assignment  of  the  debt  to  B.  —  Weed  v.  Jewetty  2 
Met.  608. 

9.  Fraud,  used  by  an  obligee  in  procuring  a  bond,  is  a  good  de- 
fence to  an  action  thereupon  in  his  name,  brought  for  the  use  of  an 
assignee.  Otherwise,  where  the  obligor  assented  to  the  assign- 
ment, and,  though  knowing  the  fraud  at  that  time,  did  not  daake 
it  known  to  the  assignee.  —  Holbrook  v.  Bwi^  xxii.  546. 


B.  Assignment  for  benefit  of  creditors. 

1.  Where  a  common  assignment  in  trust  for  benefit  of  creditors 
empowers  the  assignee  to  sell  the  goods  in  such  manner  as  be  may 
consider  expedient,  and  most  for  the  interest  of  all  parties,  he 
may  sell  on  credit.  — Jfeally  v.  ^mhrosty  xxi.  185. 

2.  Where  an  assignment  for  benefit  of  creditors  purports  to  be 
made  by  and  between  the  debtor,  the  trustees,  and  such  creditors 
as  shall  sign  it  within  a  certain  time  ;  a  creditor,  who  signs  it  after 
such  period  has  elapsed,  is  no  party  to  it,  nor  is  his  claim  barred 
by  the  clause  of  release.  —  Battles  v.  Fobes,  xxi.  239. 

3.  Assignment,  containing  the  usual  release,  in  trust  for  such 
creditors  as  should  execute  it  within  sixty  days.  Held,  a  creditor, 
who  executed  it  after  this  period,  though  in  fulfilment  of  an  agree- 
ment to  do  so,  made  within  sixty  days,  was  not  a  party,  and  did 
not  release  his  claim.  —  Battles  v.  Fobes,  2  Met.  93.  Dedham^ 
^c.  v.  Richards,  Ibid.  105. 

4.  Assignment  by  A.,  in  trust  to  sell,  and  apply  the  proceeds 
to  the  payment  of  a  part  of  his  debts,  which  was  much  less  than 
the  amount  of  the  property,  and  Co  pay  over  the  surplus  to  him. 
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The  assignees  sold  to  B.,  the  plaintiff,  acknowledging  payment  by 
an  obligation  to  furnish  indorsed  notes  ;  after  which,  the  property- 
was  attached  as  A.'s.  B.  brings  replevin  against  the  officer. 
The  jury  were  instructed,  that  though  a  large  property  was  as- 
signed to  secure  a  small  amount  of  debts,  showing  an  inadequacy 
of  consideration  which  would  ordinarily  be  a  strong  badge  of  fraud  ; 
still,  if  there  were  bona  fide  debts  to  be  secured,  and  the  provision 
for  selling  was  a  fair  one,  and  the  assignment  was  intended  to 
place  the  full  value  of  the  property  in  the  assignee's  hands,  and, 
after  satisfying  the  preferred  claims,  within  the  reach  of  other  cred- 
itors, by  the  trustee  process,  and  was  in  other  respects  bona  fide  ; 
then  the  assignees  took  to  themselves  and  passed  to  B.  a  valid 
title  to  the  property  ;  it  was  immaterial  whether  B.  paid  for  it 
in  cash  or  negotiable  securities,  or  not ;  and  the  officer  was  not 
entitled  to  a  return  of  any  part  of  it.  Held,  these  instructions 
were  correct.  —  George  v.  Kimballj  xxiii.  234. 

5.  A  firm,  consisting  of  W.,  B.,  8.,  &  S.,  doing  business  in  one 
town  under  the  name  of  W.,  S.  &  Co.,  and  in  another,  as  B.  & 
Co.,  made  three  notes  in  the  former  name  to  the  plaintiff's  intes- 
tate. The  former  partnership  was  dissolved,  and  B.,  S.,  &  S. 
formed  a  new  firm,  doing  business  in  both  places  as  B.  &  Co., 
and  became  indebted  to  the  intestate  in  the  sum  of  $  100*78. 
Soon  after,  the  new  firm  assigned  their  property  in  trust,  for  pay- 
ment of  their  debts,  and  the  schedule  of  creditors  and  sums  due, 
annexed  to  the  assignment,  contained  the  name  of  the  intestate, 
with  the  sum  of  $  100  set  against  it.  By  the  indenture,  the  cred- 
itors "  release  unto  the  said  B.,  S.  &  S.,  and  each  of  them,  the 
several  debts  and  sums  of  money  written  opposite  to  their  respec- 
tive names,  in  the  schedules  hereto  annexed."  Held,  the  release, 
by  its  terms,  so  far  as  it  applied  to  the  intestate,  affected  only  the 
sum  set  against  his  name  ;  and  that  parol  evidence  to  extend  it  to 
the  notes  was  inadmissible.  — Rice  v.  Woods^  xxi.  30. 

6.  A.  and  B.,  merchants  in  Boston,  agreed  to  buy  jointly  a 
Spanish  ship,  and  gave  to  the  vendor  their  several  notes,  each  for 
the  price  of  his  moiety.  The  ship  was  delivered  to  B.,  subject 
to  his  orders,  with  a  power  of  attorney  from  the  Spanish  owner 
to  sell  her,  A.  &  B.  intending  that  she  should  still  remain  a  Span- 
.ish  vessel.  B.,  as  ship's  husband,  repaired  and  fitted  her  out, 
charging  his  disbursements  in  an  account  with  the  ship,  and  con- 
signed her  to  C,  a  merchant  in  Havanna,  with  authority  to  use  and 
sell  her,  informing  him  how  she  was  owned,  and  ordering  him  to 
keep  separate  accounts  with  A.  and  B.  C.  employed  the  ship, 
received  her  earnings,  paid  her  disbursements,  sold  her,  and  re- 
ceived the  proceeds.  Before  he  rendered  an  account,  A.  failed 
and  made  an  assignment,  with  the  usual  release  of  all  demands,  to 
which  B.  became  a  party.     Soon  afterwards,  B.  failed  in  like  man- 


ASSIGNMENT.  21 

ner,  and  A.'s  assigdees  became  parties  to  bis  assignment,  A.  & 
B.  having  mutual  dealings,  disconnected  with  the  ship.  A.'s  as- 
signees bring  an  action  in  his  name  against  C  for  A.'s  share  in  the 
ship.  Held,  neither  A.  nor  B.  took  any  legal  title  in  the  vessel, 
but  only  an  equitable  interest,  secured  by  the  power  of  attorney  ; 
that  A.'s  assignees,  therefore,  took  only  a  chose  in  acHan  in  A.'s 
share  of  the  ship,  her  earnings  and  proceeds,  and  the  action  was 
rightly  brought  in  A.'s  name,  without  joining  B.  ;  that  the  re- 
lease in  B.'s  assignment  did  not  affect  the  interest  of  A.  or  bis 
assignees  in  the  ship  and  her  earnings  ;  and  that  the  advances 
made  by  B.,  as  ship's  husband,  did  not  give  him  a  lien  on  A.'s 
share,  nor  authorize  C.  to  retain  it  as  a  set-off  against  a  debt  from 
B.  to  C.  —  Brigham  v.  Clark^  xx.  43. 

7.  A.'s  assignees  made  a  demand  upon  C,  when  he  chanced 
to  be  in  Boston,  for  an  account  of  A.'s  share  in  the  earnings, 
&c.,  but  C.  denied  his  liability  to  account  with  them  or  with  A. 
No  demand  was  made  at  Havanna.  Held,  by  such  denial,  C. 
waived  his  right  to  the  latter  demand.  —  Ibid. 

8.  A.  the  respondent  in  a  trustee  process,  disclosed  as  follows. 
B.,  the  principal  defendant,  made  a  general  assignment  to  A.,  in 
trust  for  such  creditors  as  should  sign  the  instrument ;  which  was 
signed  by  A.,  B.,  and  a  few  preferred  creditors.  Afterwards  these 
creditors,  with  others,  including  C,  the  plaintiff,  who  had  sum- 
moned A.  as  trustee,  gave  the  defendant  a  letter  of  license,  by 
which  they  agreed  to  accept  the  principal  of  their  claims  in  fuD 
satisfaction,  on  condition  of  its  being  paid  in  ten  equal  semiannual 
instalments,  and  that  the  attaching  creditors  might  continue  their 
actions  in  court  till  a  failure  to  pay  such  instalments.  B.  then  ex- 
pected and  stated,  that  by  having  the  use  of  certain  machinery  and 
tools,  included  in  the  assignment,  he  could  pay  all  his  debts  ; 
under  which  expectation,  A.  allowed  him  to  retain  and  use  them, 
reserving  the  right  to  sell  them,  if  necessary.  Having  paid  half 
the  instalments,  B.  became  unable  to  pay  the  rest,  whereupon  A. 
proceeded  to  sell  the  property  for  payment  of  debts.  Prior  to 
the  default  in  payment  of  the  instalments,  none  of  the  creditors 
had  requested  A.  to  hasten  the  sale,  and  he  believed  that  they  as- 
sented to  the  postponement  of  it.  A.  sold  part  of  the  property  on 
credit,  taking  a  negotiable  note  payable  to  a  bank,  signed  by  A.  as 
surety  of  the  purchaser,  and  discounted  by  the  bank.  Held,  such 
note  was  prima  facie  a  payment  of  the  price,  that  its  being  signed 
by  A.  made  no  difference,  and  therefore  he  should  account  for 
such  price.  —  ScoU  v.  JRay,  xviii.  360. 

9.  Held,  the  permission  given  to  A.  to  possess  and  use  a  part 
of  the  property  did  not  avoid  the  assignment  for  fraud.  —  Ibid. 

10.  Held,  as  it  was  no  part  of  the  trust,  for  A.  to  let  or  use  for 
profit  the  machinery  and  tools,  as  he  had  received  nothing  by  way 
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of  rent  or  use,  and  been  exempted  from  all  charge  of  negligence  in 
delaying  to  sell,  bj  the  license  to  which  the  plaintiff  was  a  party  ; 
he  should  not  be  charged  with  such  rent,  hire  or  use.  —  Ibid. 

11.  Held,  in  stating  the  demands,  to  be  allowed  as  a  charge  on 
the  funds,  A.  might  cast  interest  on  his  own  claim,  and  others, 
belonging  to  creditors  who  had  signed  the  assignment,  up  to  the 
time  of  selling  and  receiving  the  proceeds  of  the  property.  —  Ibid. 

12.  A.  having  a  demand  due  him  personally,  and  one  due  to 
him  as  assignee,  against  the  same  person,  and  having  obtained 
satisfaction  of  the  former ;  held,  he  should  apply  the  sum  received 
to  both  claims  pari  paseu^  being  bound  to  take  as  good  care  of  the 
trust  property  as  of  his  own.  —  Ibid. 

13.  A.  having  answered  that  he  had  funds  in  his  hands,  and  had 
paid  a  co-assignee  a  certain  sum  for  his  services,  which  he 
thought  had  not  been  repaid  by  B.  ;  held,  he  was  chargeable  for 
this  sum,  the  burden  being  on  him  to  show  that  it  had  not  been 
repaid.  —  Ibid. 

14.  An  assignment  by  an  insolvent  debtor  gave  preference  to 
certain  debts,  the  amount  of  which,  due  to  creditors  who  had 
become  parties,  exceeded  the  value  of  the  property*  The  as* 
signment  required  of  creditors,  who  should  execute  it^  a  release  in 
full,  without  regard  to  the  amount  of  the  dividend ;  and  was  so 
expressed,  as  to  leave  it  doubtful,  whether  more  than  a  life  estate 
in  the  real  property  passed  by  it.  Held,  an  unpreferred  creditor, 
not  a  party,  could  not  object  to  the  validity  of  the  assignment,  on 
either  of  these  two  grounds,  —^ostrand  v*  Atwood^  xix.  281. 

15.  Where  an  assignment  was  made  by  an  insolvent  debtor  to 
a  creditor,  in  trust  for  his  benefit,  and  that  of  other  creditors 
who  should  sign  the  instrument  within  a  certain  time,  and  the 
assignee  accepted  the  trust,  and  a  part  of  the  creditors  became 
parties  to  the  assignment ;  held,  such  creditors  could  not  annul  the 
assignment,  and  attach  the  property  before  the  end  of  the  time 
mentioned,  without  consent  of  the  other  creditors,  though  the  debt* 
or  had  withheld  the  evidence  of  debts  due  to  him,  refused  to  deliver 
to  the  assignee,  and  fraudulently  wasted,  a  part  of  the  property ; 
that  the  assignee  was  bound  to  allow  all  the  creditors  to  become 
parties  within  the  time,  and  a  creditor,  to  whom  he  had  refused 
such  liberty,  might  enforce  the  trust  or  recover  an  equitable  com* 
pensation  ;  and  that  the  assignee  must  account,  not  only  for  the 
property  received  by  him,  but  such  as  he  might  by  due  diligence 
have  recovered  from  the  debtor.  — Pingree  v.  Comstocky  xviii.  46. 

16.  In  case  of  an  assignment,  in  trust  for  creditors  who  shall 
become  parties  and  release  their  claims  ;  any  dividend,  received 
by  a  creditor,  must  be  applied  rateably  to  debts  which  are,  and 
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those   which  are  not,  secured  by  the  names  of  other  parties  or 
otherwise.  ---<  Commereialj  ^c.  v.  Cunningham^  xxiv.  270. 

17.  A  release,  by  a  creditor  who  becomes  party  to  an  assign- 
ment, extinguishes  notes  made  by  the  debtor  ;  but  does  not  dis- 
charge the  maker  of  notes  indorsed  by  him  ;  even  though  made 
for  his  accommodation,  unless  the  creditor  had  notice  of  it.  — Ibid. 

18.  An  assignment  for  benefit  of  creditors  provided,  that  the 
assignees  should  first  pay  any  deputy  sheriff  all  claims  or  incum- 
brances upon  any  of  the  property,  by  virtue  of  an  attachment.  A 
deputy,  having  such  a  claim,  became  party  to  the  assignment,  but 
the  action  was  not  dropped.  The  attachment  was  afterwards 
dissolved  by  the  death  of  the  debtor  and  a  commission  of  insol- 
vency upon  his  estate.  The  attaching  creditor  summoned  in  the 
administrator  and  recovered  judgment.  The  attaching  creditor 
and  the  officer  bring  a  bill  in  equity  against  the  assignees.  Held, 
the  execution  of  the  assignment  by  the  officer  enured  to  the  benefit 
of  the  creditor  ;  that  the  intention  was,  that  his  debt  should  be 
paid,  and  not  merely  the  lien  of  the  attachment  removed  ;  that 
by  continuing  his  action  he  had  not  waived  his  claim  under  the 
assignment ;  and  that  be  should  recover  the  amount  of  his  original 
demand,  with  so  much  of  the  costs  as  had  accrued  before  the  as* 
signment.  —  Coverdak  v.  Wilder^  xvii.  178. 

19.  Assignees  for  benefit  of  creditors,  under  an  instrument  con- 
taining a  release  of  debts,  do  not  stand  in  the  position  of  bond  fide 
purchasers  of  the  property,  with  reference  to  any  equitable  claim 
upon  it,  unless  it  be  proved  that  some  new  liability  was  incurred 
on  the  credit  of  the  property,  or  that  the  creditors  would  not  have 
become  parties,  had  they  known  of  such  claim.  —  Clark  v.  Flinty 
xxii.  231. 

20.  An  assignment  by  an  insolvent  debtor  of  part  of  his  prop- 
erty in  trust  for  creditors,  provided  for  the  payment,  first  of  cer- 
tain sureties,  also  creditors,  including  the  plaintiff,  who  was  one 
of  the  assignees,  in  full,  if  the  property  should  be 'sufficient,  other- 
wise pro  rata  ;  and  then  of  such  other  creditors  as  should  become 
parties,  in  full  orjpro  rata.  The  assignees  covenanted  to  dispose 
of  the  property,  and  pay  over  the  proceeds  in  manner  aforesaid, 
within  one  year,  and  the  creditors,  becoming  parties,  agreed, 
*'upon  being  paid  in  manner  aforesaid,  to  cancel  and  discharge 
their  respective  demands."  Held,  the  execution  of  the  assign- 
ment by  the  plaintiff,  and  his  acceptance  of  the  trust,  operated  as  a 
full  and  immediate  discharge  and  satisfaction  of  his  claims,  both  as 
surety  and  as  creditor  ;  so  that  a  subsequent  conveyance  to  him 
by  the  debtor  of  other  property,  as  further  security  for  those  cred- 
itors, was  without  consideration,  and  void  against  a  creditor  not  a 
party  to  the  assignment. — King  v.  Lyman j  xviii.  376. 
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21.  An  assignment  bj  partners  of  their  joint  and  several  prop- 
erty, in  trust  for  such  of  their  joint  and  several  creditors  as  shall 
become  parties  thereto,  is  valid  as  against  an  attaching  joint-cred- 
itor, if  the  property  does  not  exceed  the  amount  of  debts  due  to 
the  joint-creditors,  who  had  become  parties  before  the  attach- 
ment. —  Read  v.  BaylieSy  xviii.  497. 

22.  The  assignment  by  a  partner  of  his  separate  property,  in 
trust  for  payment  of  the  partnership  debts,  is  valid  as  against  a 
separate  creditor  of  such  partner.  —  Newman  v.  Bagky^  xvi.  670. 

23.  An  assignment  was  made  to  a  creditor  and  signed  by  him, 
providing,  that,  from  the  proceeds  of  the  property,  he  should  pay 
the  expenses,  a  compensation  for  his  services,  and  certain  debts  of 
himself  and  others,  in  full,  and  divide  the  surplus  rateably  among 
creditors.  The  instrument  was  not  drawn  to  be  executed  by 
creditors,  as  such,  nor  did  it  provide  for  a  release.  The  funds 
being  exhausted  by  the  claims  above  enumerated  ;  held,  by  signing 
the  instrument,  the  assignee  bound  himself  as  such,  and  also  as 
creditor,  and  the  assignment  must  prevail  over  a  subsequent  at- 
tachment. —  Everett  v.  Walcott^  xv.  94. 

24.  A.,  as  factor  of  B.,  sold  goods  to  C,  who  knew  that  he 
was  B.'s  factor,  and  took  C.'s  negotiable  note,  payable  to  his  own 
order.  C.  assigned  his  property  for  benefit  ot  creditors,  the 
instrument  containing  a  release.  In  a  list  of  debts  annexed  to  the 
assignment,  the  note  was  mentioned  as  due  to  A.,  together  with  a 
claim  for  lent  money.  A.  signed  the  assignnpent,  and  then  in- 
dorsed the  note  to  B.,  who  brings  a  suit  upon  it  against  C.  Held, 
the  note  was  released  by  A.'s  signing  the  indenture,  and  parol  ev- 
idence was  not  admissible  of  an  intention  to  the  contrary  ;  and 
that,  by  suing  as  indorsee,  B.  affirmed  the  note,  even  though  it 
were  taken  without  authority,  and  the  original  consideration  was 
thereby  extinguished.  —  West  Boylston^  ^c.  v.  Searhj  xv.  225. 

25.  A  debtor,  who  assigned  his  property  for  the  benefit  of 
creditors  by  an  instrument  of  two  parts,  previously  to  such  assign- 
ment, in  order  to  prevent  A.,  a  creditor,  from  being  shocked  by 
the  event,  informed  him  of  his  purpose,  and  of  the  proposed  terms 
of  assignment,  making  him  a  preferred  creditor,  which  were  actu- 
ally conformed  to.  After  the  assignment,  B.,  another  creditor, 
attaches  the  property.  Held,  there  was  no  legal  assent  by  A.  to 
the  assignment,  and  B.  should  hold  by  his  attachment.  —  Fall 
River,  ^c,  v.  Croade,  xv.  11. 

26.  In  1834,  a  debtor  conveyed  to  assignees,  in  trust  for  his 
creditors  generally,  certain  real  estate,  by  special  description, 
^^  and  also  all  his  goods,  wares,  and  merchandise,  moneys,  debts, 
effects,  and  estate,"  and,  simultaneously,  by  deed,  to  a  particular 
creditor,  for  security,  certain  other  real  estate,  specially  described. 
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Held,  the  ktter  estate  passed  by  the  deed,  not  by  the  assignment. 
Also,  that,  though  the  debts  secured  by  such  deed  were  afterwards 
discharged,  yet  a  title  to  the  property,  acquired  bona  fide  under 
the  grantee,  was  valid,  more  especially  against  one  who  claimed 
under  the  same  source  of  title.  — Parker  v.  Barker ^  2  Met.  423. 

27.  After  the  principal  maker  of  a  note  had  assigned  his  prop- 
erty to  the  holder  for  the  benefit  of  his  creditors,  the  latter 
brought  an  action  upon  the  note  against  a  surety,  but,  before  the 
amount  to  be  divided  was  ascertained,  and  pending  the  action,  re- 
ceived a  dividend.  Held,  the  suit  was  not  prematurely  brought, 
nor  barred  by  receiving  the  dividend  ;  and  the  plaintiff  had  judg- 
ment for  the  amount  of  the  note,  deducting  the  sum  thus  received. 
—  Lincoln  v.  Bassett^  xxiii.  154. 

28.  An  assignment  by  an  insolvent  debtor  stated  the  sum  named 
as  a  consideration,  to  have  been  paid  **  by  bond  and  notes."  The 
assignee  in  fact  gave  four  notes,  which,  at  the  trial,  were  in  the 
hands  of  the  debtor,  and  a  bond  conditioned  for  payment  of  his 
debts.  Held,  the  assignment  was  void  against  attaching  cred- 
itors. —  Piatt  V.  BrotDUj  xvi.  553. 

29.  One  creditor  having  summoned  the  assignee  in  the  trustee 
process,  another  "attached  the  property  specifically.  Held,  the 
assignee  could  not  retain  the  property  for  the  purpose  of  respond- 
ing to  the  former  suit,  because  the  goods  would  be  charged  there- 
by in  the  hands  of  the  ofiicer,  as  well  as  of  the  assignee.  —  Ibid, 

30.  An  assignment  by  a  debtor  of  his  securities,  to  indemnify 
bis  assignees  and  others  for  their  liabilities  on  his  account,  unless 
the  instrument  shows  that  the  securities  exceed  in  value  the  liabil- 
ities, is  prima  facie  valid,  against  a  subsequent  attachment  of  the 
securities  by  the  trustee  process  ;  and  the  burden  is  on  the  attach- 
ing creditor  to  impeach  the  assignment,  if  impeachable.— -.Areif man 
V.  Bagletfy  xvi.  570. 

'  31.  If  an  assignment  for  benefit  of  creditors  refer  for  a  de- 
scription of  the  property  to  a  schedule,  which  is  not  annexed  at 
the  time,  but,  by  consent,  is  annexed  the  next  day  ;  even  if  the  as- 
signment would  be  void  for  uncertainty  without  the  schedule,  it  is 
made  good  by  the  subsequent  annexation ;  or  such  annexation 
amounts  to  a  re-delivery,  which  is  valid  against  any  subsequent  at- 
tachment.  —  Clap  v.  Smithy  xvi.  247. 

32.  It  seems,  the  assignment,  if  invalid  as  a  bill  of  sale,  would 
be  a  good  declaration  of  trust ;  and,  a  delivery  under  the  trust  be- 
ing proved  by  parol  evidence,  this  would  pass  the  property.  —  Ibid. 

33.  The  annexation  of  a  schedule  was  held  to  be  valid,  though 
made  and  annexed  on  Sunday.  —  Ibid. 
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34.  Assignment,  for  benefit  of  creditors,  by  two  booksellers, 
partners,  of  ^^  all  their  books,  stock  in  trade,  printing  apparatus 
and  machinery,  books  of  account,  book  debts,  notes,  and  de- 
mands, and  all  their  other  property  of  every  name  and  nature, 
except  such  as  is  exempt  from  attachment,  most  of  the  same  being 
now  at  their  place  of  business,  a  schedule  of  which  is  annexed ; 
and  other  and  fuller  schedules  of  the  property  hereby  assigned 
shall  be  hereunto  annexed,  as  soon  as  the  same  can  be  conveniently 
made."  The  schedule  contained  three  items,  namely  ;  '^  stock 
of  books  in  store,  printing-presses  and  materials,  notes  and  de- 
mands," &c.  More  than  two  months  afterwards,  a  creditor  of 
one  of  the  parties  attached  his  furniture,  then  in  his  possession  ; 
after  which,  the  assignees  inserted  it  in  die  schedule.  Held,  the 
words  of  the  instrument,  though  per  ae  broad  enough  to  include 
the  furniture,  were  restrained  by  the  schedule ;  that  the  schedule 
did  not  originally  include  it,  the  ^^  &c."  applying  only  to  things 
ejusdem  generis ;  that  parol  evidence  was  inadmissible  of  an  in- 
tention to  include  the  furniture,  and  that  the  attachment  was  valid* 
—  DrUcoll  V.  Fiske,  xxi.  503. 

35.  An  assignment  in  trust  for  creditors,  whose  names,  with  the 
amount  of  their  claims,  were  inserted  in  a  schedule,  provided  that 
the  schedule  might  be  corrected,  and  the  true  items  and  amounts 
afterwards  inserted  therein.  A.  being  the  first  creditor  who  sign- 
ed, his  claim  was  stated  in  the  schedule  to  be  ''about  $4500." 
After  other  creditors  had  signed,  A.  made  and  proved  claims  for 
$  5867.  Held,  A.  was  entitled  to  a  dividend  on  the  latter  sum. 
— «  Dedhamy  ^c.  v.  Richards^  2  Met.  105. 

36.  An  insolvent  debtor  in  Connecticut  assigned  all  his  prop- 
erty, including  certain  land  in  Massachusetts,  in  trust  for  his  credi- 
tors, pro  rcUay  under  the  provisions  of  a  statute  of  Connecticut. 
None  of  the  creditors  were  parties  to  the  assignment.  The  debt- 
or at  the  same  time  conveyed  the  land  to  the  assignee  by  a  deed, 
referring  to  the  assignment  for  an  explanation  of  its  objects,  and 
duly  executed  and  registered  under  the  laws  of  Massachusetts. 
Held,  as  the  title  to  real  estate  is  wholly  governed  by  the  lex  lod 
rei  sUiBj  the  assignment  was  void  as  to  the  land  in  question  ;  that 
the  second  deed,  being  merely  ancillary  to  the  assignment,  was 
also  void  for  want  of  consideration  ;  and  that  the  land  might  le- 
gally be  attached  by  creditors  of  the  assignor. — Osbomv.  Jldamsj 
xviii.  245. 

37.  A.,  a  citizen  of  Maine,  made  an  assignment,  in  that  State, 
to  creditors,  of  a  debt  due  him  from  B.,  a  citizen  of  Massachu- 
setts ;  to  which  the  creditors,  having  claims  exceeding  such  debt, 
became  parties.  C,  another  citizen  of  Massachusetts,  afterwards 
summoned  B.  as  trustee  of  A.  It  had  been  previously  decided  in 
Maine,  that  an  attachment  in  Maine,  by  a  citizen  of  that  State, 
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should  prevail  over  a  similar  prior  assignment  in  Massachusetts. 
Held,  B.  was  not  chargeable  as  trustee  of  A.  —  Means  v.  Hap^ 
goody  xix.  105. 

38.  A  citizen  of  Rhode  Island,  by  a  bipartite  instrument,  to 
which  his  creditors  were  not  parties,  conveyed  all  his  property 
for  their  benefit.  A  creditor,  also  a  citizen  of  that  State,  at- 
tached a  part  of  the  property  here.  By  the  laws  of  Rhode 
Island,  the  assignment  would  prevail  over  the  attachment.  Held, 
it  should  also  have  precedence  here.  —  fVhipplt  v.  Thayer,  xvi. 
25.     Daniels  v.  Willard,  xvi.  36. 

39.  Where,  in  case  of  an  assignment  for  creditors,  both  the 
assignor  and  assignee,  who  alone  have  become  parties,  are  citi- 
zens of  Rhode  Island,  in  which  State,  also,  the  instrument  is  exe- 
cuted ;  and  the  debt  due  the  assignor  from  one  citizen  of  Massa- 
chusetts, not  needed  for  payment  of  the  assignee's  debt,  is  attached 
by  another  in  the  trustee  process  ;  the  attachment  shall  prevail 
over  the  assignment.  —  Tfce  Fall  River ,  ^^c,  v.  Croade,  xv.  11. 

40.  Where  an  insolvent  debtor  in  New  York  makes  an  assign- 
ment, which,  in  that  State,  is  valid  against  dissenting  creditors,  a 
New  York  creditor  cannot  attach  property  of  the  debtor  in  Mas- 
sachusetts, although  by  our  law  the  assignment  would  be  void 
against  dissenting  creditors.  —  Burlock  v.  Taylor,  xvi.  335. 


C.  Assignment  under  statutes  of  insolvency. 

1.  Where  property  is  assigned,  under  St.  1836,  c.  238,  a  cred- 
itor of  the  assignor  cannot  treat  the  assignment  as  void,  and  attach 
the  property,  on  the  ground  that  no  creditor  executed  the  as- 
signment within  a  reasonable  time,  and  before  the  attachment ;  nor 
because  the  assignor  retains  possession  as  agent  of  the  assignee, 
and  neglects  or  mismanages  it.  The  remedy  is  against  the  as- 
signee, under  §  7  of  the  statute.  —  Shattuck  v.  Freeman,  1 
Met.  10. 

2.  An  assignment,  made  after  St.  1836,  c.  238,  took  effect, 
but  not  conformable  thereto,  is  voidable,  not  void,  as  to  credi- 
tors of  the  assignor.  —  Hopkins  v.  Ray,  1  Met.  79. 

3.  If,  by  virtue  of  such  assignment,  the  assignees  sell  the  prop- 
erty, take  notes  therefor  on  time,  and  are  summoned  as  trustees  of 
the  debtor  before  maturity  of  the  notes  ;  they  will  be  discharged 
in  the  trustee  process.  —  Ibid. 

4.  An  assignment  under  St.  1836,  c.  238,  may  be  valid,  though 
immediately  before  its  execution  the  debtor  give  a  preference  to 
poe  of  bis  creditors.  —  Brown  v.  Foster,  2  Met.  152. 
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5.  Two  sheets  of  paper,  ODe  folded  within  the  other,  were 
taken  by  a  scrivener,  and  an  assignment  under  the  above  statute 
written  and  executed  on  the  first  pages  of  the  first  sheet.  Imme- 
diately afterwards,  a  magistrate  wrote  and  signed,  on  a  page  of  the 
second  sheet,  a  certificate  that  the  assignor  '^  within  named  "  made 
oath,  that  he  had  "  thereby  conveyed  all  his  property  not  ex- 
empted by  law  from  attachment,  for  the  benefit  ot  all  his  creditors, 
according  to  the  true  intent  and  meaning  of  the  statute  in  such 
case  made  and  provided."  Both  sheets  were  delivered  to  the  as- 
signees and  kept  together.  A  schedule  of  the  property  was  soon 
afterwards  attached,  and  the  whole  were  then  stitched  together. 
Held,  the  certificate  was  ^^  indorsed  on  the  instrument  of  assign- 
ment," as  required  by  the  act.  —  Ibid. 

6.  In  case  of  an  assignment  under  the  St.  of  1836,  though  the 
fact  of  the  debtor's  having  previously  preferred  particular  credi- 
tors may  prevent  his  discharge,  and  though  such  creditors  may 
lose  their  security,  the  assignment  will  still  be  valid.  —  Fairbanks 
V.  HayneSy  xxiii.  323. 

7.  This  statute  does  not  impair  the  right  to  secure  one  creditor 
at  the  expense  of  others,  unless  it  is  done  by,  or  in  connexion  with, 
a  conveyance  to.  assignees  in  trust  for  any  creditors.  —  Henshaw 
V.  Sumner y  xxiii.  446. 

8.  An  insolvent  debtor  sold,  assigned,  and  conveyed,  certain 
goods  to  some  of  his  creditors,  habendum  in  proportion  to  their 
several  demands  against  and  liabilities  for  him,  provided  that,  if  be 
pay  them  what  he  owes  them  severally,  and  indemnify  them  re- 
spectively against  their  liabilities  for  him,  then  the  bill  of  sale  to 
be  void.  The  assignees  to  have  the  right  of  immediately  selling, 
on  such  terms  as  they  might  think  judicious,  and  to  apply  and  dis- 
tribute the  net  proceeds,  to  pay  them  their  several  demands  against, 
and  hold  them  harmless  from,  their  respective  liabilities  for,  the 
debtor,  and  any  surplus  property  or  proceeds  to  belong  to  the 
debtor  or  his  assigns.  The  same  day,  the  debtor  sells,  assigns, 
and  conveys  to  the  plaintifl^s  the  same  goods,  subject  to  the  above 
conveyance,  habendum  to  the  plaintiffs  in  proportion  to  their  sev- 
eral demands  against  and  liabilities  for  him,  provided,  that  if  he 
shall  pay  them  what  he  owes  them  severally,  and  indemnify  them 
respectively  against  their  liabilities  for  him,  the  bill  of  sale  to  b^ 
void  ;  the  plaintiffs  to  have  the  right  of  receiving  from  the  prior 
assignees  the  same  goods  or  their  proceeds,  or  so  much  of  either 
as  shall  remain,  after  the  demands  of  the  first  assignees  against,  and 
liabilities  for,  the  debtor  are  paid  and  discharged,  and  the  same  to 
convert  into  money,  and  apply  the  net  proceeds  to  their  demands 
and  liabilities,  and  pay  the  surplus,  if  any,  to  the  debtor.  Held, 
these  transfers  were  not  conveyances  in  trust  for  creditors,  nor 
therefore  void,  by  the  St.  of  1636,  as  against  attachmg  creditors. 
—  Ibid. 
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9.  Held,  Bs  they  sufficiently  pointed  out  the  proper  source  of 
iofornaation  with  regard  to  incumbrances  upon  the  property,  they 
were  not  void  for  uncertainty  in  describing  the  claims  and  liabilities 
which  they  were  intended  to  embrace.  —  Ibid. 

10.  St.  1836,  c.  238,  provides,  that  an  assignment  for  the  benefit 
of  creditors  shall  give  each  creditor,  who  becomes  a  party,  an  equal 
share  of  the  property  in  proportion  to  his  respective  debt,  without 
any  preference,  excepting,  &c.,and  that  no  assignment  or  convey- 
ance from  an  insolvent  debtor  to  assignees  or  trustees,  for  the  use 
of  any  of  his  creditors,  shall  be  effectual  against  an  attachment  or 
execution,  in  favor  of  a  creditor  not  a  party,  unless  made  as  above 
stated,  and  so  as  to  allow  all  the  creditors  to  become  parties  ;  and 
that  a  debtor,  making  such  assignment,  shall  be  discharged  from 
all  debts  due  to  any  of  his  creditors  who  become  parties  to  it,  but 
that,  if  sued  for  such  debt,  his  discharge  shall  not  avail  him,  if,  in 
contemplation  of  such  assignment,  he  voluntarily  transferred  or 
conveyed  any  part  of  his  property,  with  a  view  to  give  any  creditor 
a  priority  over  others.  Before  tlie  repeal  of  this  statute,  instruc- 
tions were  given  at  the  same  time  by  an  insolvent  debtor,  for  draw- 
ing a  mortgage  of  a  part  of  his  property  to  secure  certain  claims 
in  full,  and  a  general  assignment  of  all  his  property  to  the  mort- 
gagees, subject  to  such  mortgage,  for  the  benefit  of  all  his  credi- 
tors, agreeably  to  the  statute.  The  mortgage  was  executed  by 
the  debtor,  and  accepted  by  one  of  the  mortgagees  before  execu- 
tion of  the  assignment,  but  the  assignment,  which  contained  a  re- 
lease, was  executed  before  the  mortgage  was  accepted  by  the 
other  mortgagees.  Held,  the  two  instruments  were  to  be  con- 
strued as  one,  and,  as  the  mortgage  gave  a  preference  to  certain 
creditors  over  others,  both  were  invalid  against  an  attachment.  -^ 
Ferry  v.  Holden^  xxii.  269. 

11.  An  assignment  of  real  estate  under  the  above  statute,  if 
duly  advertised  in  a  newspaper,  need  not  be  recorded  in  the  regis- 
try of  deeds,  to  render  it  effectual  against  an  attachment.  —  Quil" 
ford  v.  Childs,  xxii.  434. 

12.  Two  insolvent  debtors,  partners,  made  an  assignment,  in 
which,  in  consideration  of  their  being  indebted,  and  ^^  of  their 
wish  to  apply  the  avails  of  their  property  fairly  in  discharging  their 
debts,  according  to  St.  1836,  c.  238,"  they  assign  '^  all  and  sin- 
gular the  real  estate,  including  a  pew  owned  by  one  of  them,  the 
goods,  chattels,  rights,  claims,  debts,  dues,  and  demands  of  every 
kind  and  description  not  exempted  by  law  from  attachment,  how- 
ever described  and  wherever  situated,  or  from  whomsoever  due," 
in  trust  for  the  payment  of  their  creditors  who  should  become 
parties,  without  preference,  pursuant  to  the  statute  ;  and  it  is  stip- 
ulated, that  '^a  schedule  of  said  property,  debts,  &c.,  is  to  be 
prepared  and  made  a  part  of  this  instrument  when  completed." 
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The  debtors  also  made  oath,  that  they  have,  ^'  by  the  within  as- 
sigoment,  conveyed  all  their  property  not  exempted  by  law  fronii 
attachment,  for  the  benefit  of  all  their  creditors,  according  to  the 
true  intent  and  meaning  of  the  statute  ; "  but,  simultaneously  with 
the  assignment,  the  owner  of  the  pew  made  a  deed  of  it  to  the 
assignees,  for  the  purposes  of  the  assignment.  Before  the  assign- 
ment was  executed  by  any  creditors,  a  creditor  of  the  firm  at- 
tached the  property  in  the  hands  of  the  assignees,  soon  after  which 
the  schedule  was  annexed  to  the  assignment.  Held,  the  descrip- 
tion of  the  property  was  sufiiciently  definite  ;  that  the  annexing  of 
the  schedule  was  not  a  condition  precedent  to  the  operation  of  the 
conveyance  ;  that  a  clause,  authorizing  the  assignees  to  finish  and 
prepare  for  market  goods  in  process  of  manufacture,  was  not  in- 
consistent with  the  statute,  and  did  not  avoid  the  assignment ;  that 
the  assignment  and  the  oath,  by  their  terms,  embraced  all  the  in- 
dividual as  well  as  partnership  property  ;  that,  if  the  oath  were 
false,  though  the  debtors  might  thereby  be  deprived  of  their  dis- 
charge, the  assignees  would  still  hold  the  property  for  the  purposes 
of  the  trust ;  that  a  note  made  by  the  assignors  to  the  assignees  in 
fraud  of  creditors  would  not  defeat  the  assignment,  but  the  credi- 
tors might  claim  to  have  the  trust  fund  administered  according  to 
the  statute,  leaving  the  objections  to  the  note  to  be  made,  in  con- 
nexion with  the  distribution  of  the  funds  among  the  creditors  ;  and 
that  the  supposed  trustees  must  be  discharged.  —  Woodward  v. 
MarshaUj  xxii.  468. 

13.  An  assignment,  under  St,  1836,  c.  238,  is  not  avoided,  by 
giving  a  preference  to  particular  creditors  immediately  before  its 
execution,  though  such  creditors  are  made  the  assignees.  — >  JUa- 
comhtr  v.  Wtcks^  3  Met.  512. 

14.  Property  illegally  transferred,  for  the  purpose  of  giving  a 
preference,  by  a  debtor  who  afterwards  makes  an  assignment  un- 
der St.  1836,  c.  238,  falls  into  the  general  fund  assigned  for  the 
creditors  generally.  Hence,  the  preferred  creditor  cannot  be 
charged  as  trustee  of  the  assignor,  in  a  process  of  foreign  attach- 
ment. —  Ibid, 

15.  By  an  assignment  under  the  insolvent  law  of  1838,  c.  163, 
§  5,  a  right  of  action  for  threefold  the  interest  paid  by  the  debtor, 
upon  a  usurious  contract,  passes  to  the  assignee,  who  may  maintain 
a  bill  in  equity  therefor.  —  Gray  v.  Bennttty  3  Met.  522. 

16.  In  a  suit  prosecuted  by  the  assignee  of  an  insolvent  debtor, 
under  the  St,  of  1838,  c.  163,  for  any  debt,  right,  &c.,  due  or 
belonging  to  the  latter,  the  assignment  is  conclusive  evidence  of 
the  plaintiff's  authority  to  sue,  though  the  prior  proceedings  were 
defective  and  erroneous.  —  Partridge  v.  Hannum^  2  Met.  569. 

17.  Where,  under  this  statute,  a  judge  of  probate  issues  his 
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warrant  to  a  messenger  to  take  possession  of  the  debtor's  proper- 
ty, and  the  debtor  afterwards  disobeys  an  order  or  decree  of  the 
Judge,  made  in  the  case  ;  in  order  to  obtain  a  mandamtu  to  such 
judge,  that  he  cause  the  debtor  to  be  arrested  and  imprisoned  un- 
der §  23  of  the  statute,  the  petition  must  allege,  and  at  the  head- 
ing it  must  be  proved  or  admitted,  that  the  facts  required  by 
§  19  to  be  set  forth  in  the  creditor's  original  application  appeared 
to  the  judge  to  be  true.  —  Kimball  v.  MorrUy  2  Met.  573. 

18.  Section  19th  of  the  above  act  provides,  that  the  judge  of 
probate,  upon  a  creditor's  petition,  may  order  a  messenger  to  take 
possession  of  the  estate  of  one,  who  does  not  dissolve  an  attach- 
ment of  his  goods  or  estate.  Held,  this  provision  applies  to  an 
attachment  by  the  trustee  process,  and  that  a  default  of  the  sup- 
posed trustee  is,  at  least,  prima  facw  evidence  of  an  attachment 
of  goods  or  estate  in  his  bands.  —  Ibid. 

19.  A  judge  of  probate  is  not  bound  to  give  notice  of  the  pe- 
tition to  the  debtor,  before  issuing  his  warrant.  —  Ibid. 

20.  The  judge  may  issue  his  warrant  to  arrest,  &c.,  for  non- 
compliance with  an  order  to  appear  at  the  third  meeting  of  credi- 
tors, produce  a  schedule  of  debts,  and  submit  to  an  examination  on 
oath.  And,  it  seems,  such  examination  may  be  demanded  at  any 
time  before  a  discharge.  —  Ibid. 

21.  After  a  mortgage  of  goods  by  a  debtor,  he  made  an  assign- 
ment under  SU  1838,  c.  163.  The  mortgage  was  recorded  after 
the  assignment,  but  before  publication  of  notice.  Held,  this  act 
vested  in  the  assignee  only  such  property  as  the  debtor,  at  the 
time  of  the  first  publication  of  the  notice  of  the  issuing  of  the 
warrant  against  him,  could  have  sold,  &c.,  or  such  as  might  have 
been  taken  on  execution  against  him  ;  and,  therefore,  that  the 
mortgagee  was  entitled  to  the  property.  —  Briggs  v.  Parkman^ 
2  Met.  258. 

22.  Under  St.  1838,  c.  163,  §  10,  a  payment  or  assignment 
by  a  debtor  to  one  of  his  creditors  is  not  void  as  to  the  others, 
unless  made  in  contemplation  of  insolvency  and  a  discbarge  under 
that  act.  —  Gorham  v.  Steamsj  1  Met.  366. 

23.  After  an  attachment  of  the  property  of  a  debtor  upon  sev- 
eral writs,  and  on  the  same  day,  not  then  intending  to  avail  him- 
self of  the  insolvent  law,  nor  even  knowing  its  existence,  he  as- 
signed to  another  creditor  choses  in  action  to  secure  his  claim,  and 
also  to  indemnify  him  against  certain  liabilities.  The  next  day,  he 
made  application  for  the  benefit  of  the  law,  and  his  property  was 
afterwards  transferred  to  assignees.  Held,  the  assignment  to  such 
creditor  was  not  invalid,  under  §  10,  of  the  above-named  act.  — 
Ibid. 
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1 .  Where  selectmen,  without  the  authority  of  a  town,  apply 
for  a  jury  to  reduce  damages,  estimated  by  the  county  commission* 
ers  upon  the  laying  out  of  a  town  way,  and  a  warrant  is  thereupon 
issued  to  an  officer,  requiring  him  to  summon  a  jury  to  hear  and 
determine  the  matter  of  complaint,  which  service  he  performs  ; 
be  may  maintain  an  action  against  the  selectmen  for  such  service, 
and  for  his  disbursements.  —  Baker  v.  Thayer^  3  Met.  312. 

2.  A.,  having  made  a  note  and  mortgage  for  $4500  to  B., 
agreed  to  pay  the  debt  in  goods.  C,  the  plaintiff,  gave  his  note 
to  B.,  as  security  for  this  agreement,  himself  taking  for  his  own 
security  an  assignment  of  the  note  and  mortgage.  A.  paid  B. 
according  to  contract.  C.'s  note  was  given  up,  and  the  note  and 
mortgage  transferred  by  C.  to  D.,  the  defendant  (the  mortgage 
being  still  considered  as  in  force),  as  collateral  security  for  $756, 
due  him  from  A.,  and  for  his  liability  upon  a  note  signed  by  A.  to 
a  bank,  as  principal,  and  D.  and  E.  as  sureties.  Afterwards  D. 
transferred  the  $4500  note  and  mortgage  to  the  bank,  as  security 
for  the  note  held  by  the  bank.  A.  made  a  second  mortgage  to  F. 
His  equity  of  redemption  was  taken  on  execution,  and  sold  to  C, 
D.  and  6.,  who  had  joindy  agreed  to  become  owners  of  the 
land  and  remove  the  incumbrances.  At  the  sale,  the  officer 
stated,  that  less  than  $2000  was  due  on  F.'s  mortgage.  A.  then 
conveyed  his  right  to  redeem  the  equity  to  C,  D.  and  G.,  for 
$  300,  they  agreeing  to  pay  the  bank ;  which  they  accordingly  did, 
by  their  joint  and  several  note.  They  afterwards  paid  this  note, 
each  one  third  of  it,  and  C.  and  6.  each  paid  one  third  of  the 
sum  of  $756,  due  D.  The  bank  then  re-transferred  the  $4500 
note  and  mortgage  to  D.,  who  assigned  two  thirds  of  it  to  C.  and 
G.,  in  consideration  of  their  payment  to  the  bank  and  D.  F. 
afterwards  defeated  this  mortgage,  on  the  ground  that  it  had  been 
paid  ;  and  his  claim  under  his  own  mortgage  proved  to  exceed 
the  value  of  the  land,  instead  of  being  less  than  $2000.  C.  brings 
assumpsit  against  D.  for  money  had  and  received  and  money  paid. 
Hejd,  he  could  not  recover  one  third  of  the  $300  paid  to  A.,  nor 
one  third  of  $2000,  paid  for  the  equity  sold  on  execution  ;  but 
that  he  might,  on  the  ground  of  failure  of  consideration,  recover 
one  third  of  the  sums  paid  to  the  bank  and  to  D.  —  Clqflin  v. 
Godfrey y  xxi.  1. 

3.  The  mate  of  a  vessel  lying  at  Mobile,  finding  two  bales  of 
cotton  floating  in  the  river,  took  them,  put  them  on  board  the 
vessel,  and  brought  them  to  Boston,  where  the  ship-owners  agreed 
with  him  to  take  the  cotton,  and,  if  they  could  not  find  the  owner, 
to  account  with  him  for  it.    They  soon  afterwards  sold  the  cotton. 
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No  owner  appeared,  and,  after  Ahif  years,  the  mate  demanded  a 
settlement,  which  was  refused.  Held,  they  were  liable  to  him  for 
the  proceeds  of  sale.  —  EUery  v.  Cunninghaniy  1  Met.  112. 

4.  Held,  the  defendants  stood  as  factors  of  the  plaintifT,  and 
were  in  no  default  until  called  on  for  an  account ;  and  therefore 
were  not  liable  for  interest  before  that  time.  —  Ibid. 

5.  A  city  or  town  cannot  maintain  assumpsit  on  a  quan.  mer, 
against  one  who  enters  his  particular  drain  into  its  comn^on  sewer. 
—  Cilyj  ^c.  V.  Shaw,  Ibid.  138. 

6.  A.,  the  owner  of  a  building,  which  stood  upon  land  of  the 
defendant,  mortgaged  it  to  the  plaintiff,  to  secure  a  note  payable 
in  six  months,  with  a  stipulation  that  A.  might  retain  possession 
for  one  year.  A  format  delivery  was  made  to  the  plaintiff.  On 
the  same  day  A.  mortgaged  the  building  to  the  defendant,  with  an 
agreement  that  this  mortgage  should  be  subject  to  the  former  one. 
During  the  year,  A.  released  the  building  to  the  defendant,  the 
amount  of  the  plaintiff's  claim  being  deducted  from  the  estimated 
value  of  the  building,  paid  by  the  defendant,  and  gave  up  the 
possession  to  him,  which  he  still  retained  ;  and  there  was  no  evi^ 
dence  that  the  plaintiff  bad  entered  upon  the  building  after  the 
year  expired.  Held,  the  plaintiff  could  noji  maintain  an  action 
against  the  defendant  for  use  and  occupation  of  the  building,  nor 
for  money  had  and  received.  —  Patch  v.  Loring,  xvii.  336. 

7.  A.,  having  made  a  conditional,  verbal  agreement,  to  convey 
to  B.  a  certain  messuage,  B.  entered  and  repaired  it.  After- 
wards, under  a  new  verbal  agreement,  between  A.,  B.  and  C, 

A.  conveyed  to  C,  the  deed  containing  a  condition  subsequent^ 
conformable  to  the  agreement  first  named.  C.  took  possession, 
but  failed  to  comply  with  the  condition,  whereupon  A.  reclaimed 
and  recovered  possession,  on  that  ground.  Held,  B.  could  not 
maintain  an  action  against  A.  for  the  cost  of  the  repairs.  — Ross 
V.  Tremain,  2  Met.  495. 

8.  Where,  after  dissolution  of  a  partnership,  between  A.  and 
B.,  a  suit  for  a  partnership  debt  is  brought  against  them,  A. 
held  to  bail,  and  judgment  recovered  against  both;  the  bail, 
having  been  compelled  to  pay  such  judgment,  cannot  recover  from 

B.  any  part  of  tfa^  sum  paid.  -**  B^wtnan  v.  Blodgetty  Ibid.  308. 

9.  A  note  was  made  payable  to  the  treasurer  of  a  parish  and  his 
successors,  and  was  signed  by  the  treasurer  and  another.  The 
latter  paid  the  note  to  the  successor  of  the  promisee,  and  brings 
an  action  for  contribution  against  the  executor  of  the  treasurer. 
Held,  he  was  entitled  to  recover.  —  Packard  v.  JVJ^^,  Ibid.  47. 

10.  A  surety,  who  pays  the  debt  by  gmng  bis  own  note,  may 
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iUiU  V.  JhoiglU^  3  Met.  661. 

1 1 .  The  owners  of  different  mills  upon  a  stream  having  agreed 
to  pay  the  several  sums  subscribed  by  them,  to  raise  a  reservoir 
for  their  mills,  held,  they  thereby  became  liable  to  each  other  to 
contribute  to  the  expenses  necessarily  incident  thereto^  including 
damages  thereby  caused  by  flowage  ;  and  that  though  one  of  the 
owners  convey^  his  right  in  bis  knill  and  lo  the  reservoir,  before 
judgment  was  recovered  against  the  owners  of  the  reservoir,  by  a 
land-owner,  for  gross  damages,  yet  he  was  liable  to  the  other 
owners  for  his  proportion  of  such  damages,  according  to  his  inter- 
est in  the  reservoir  at  the  time  of  subscription.  Vodgt  v,  Wilr 
kinson^  3  Met.  292. 

12.  An  owner  of  A  of  the  reservoir  having  subscribed  a  sum 
which  amounted  to  #i  of  the  whole  subacription  ;  held,  be  was  not 
thereby  bound  to  pay  more  than  A  of  the  subsequent  es^penses 
necessarily  incident  to  the  raising  of  the  reservoir.  —  Ibid. 

13.  If  an  agent,  employed  to  collect  a  debt,  with  the  debtor's 
consent,  credits  it  to  his  employer  as  paid,  though  no  money  ac- 
tually passes^  and  charges  it  in  his  private  account  tq  the  debtor  ; 
he  may  maintain  assumpsit  for  money  paid  or  money  had  and  re- 
ceived against  the  latter,  -—  Emerson  v.  Baylies^  xi$.  55. 

14.  Personal  property,  attached  on  several  writs,  was  sold  by  con* 
sent  of  parties,  the  defendant  being  the  attorney  of  all  the  creditors, 
and  the  proceeds  piM  to  him  by  the  officer,  the  defendant  receiv- 
ing them  as  one  entire  sum.  Judgments  were  afterwards  reeov«» 
ered  by  such  creditors,  but  the  defendant  retained  the  executions 
in  his  hands.  Held,  the  defendant  was  liable  in  assumpsit  to  each 
creditor,  for  his  part  of  the  proceeds,  according  to  the  order  of 
bis  attachment ;  and  that  the  officer  was  a  competent  witness  in 
such  action  for  the  plaintiff.  ^^  Hardy  v.  PeterSy  xix.  370. 

15.  The  plaintiff  purchased  of  the  defendant  a  lot  of  land 
represented  to  contain  15  acres,  for  $5.05  per  acre.  The  deed 
stated,  as  the  consideration  paid,  $75.75,  and  conveyed  this  lot, 
^^  containing  15  acres,"  described  by  metes  and  bounds.  The  land 
proving  deficient  in  quantity,  held,  all  previous  proposals  and 
agreements  were  merged  in  the  deed,  and  the  plaintiff  could  not 
recover  back  any  part  of  the  sum  paid.  «-^  WWiami  v.  Hafhaway^ 
xi^K  387. 

16.  Held,  a  subsequent  promise  by  the  defendant,  that  if  the 
quantity  should  be  deficient,  he  would  make  it  right,  f^as  void  for 
want  of  consideration.  —  Ibid, 

17.  An  administrator  de  bonis  non,  appointed  after  the  ab- 
aOMdiog  of  an  execttior,  mny  t^^vet  from  a  gunrdkui  aK)iley  ppid 
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Um  by  tbe  exttcuttNT,  but  whieb  did  Mt  briongto  the  imrd  ;  with 
ioteredt  firom  demmd.-^  Si$9en$  v*  GoodeU^  3  Met.  84. 

18.  The  plaintifTs  being  bankers  in  London,  their  agent  in 
Boston  wrote  to  the  defendant  in  Havanna,  stating  that  A.  wished 
to  have  foods  drawn  from  London^  in  andcipation  of  a  shipment  to 
be  made  for  tbeir  account  at  Havamia,  and  authoriung  the  de^ 
fendant  to  draw  on  the  plaiotifib,  it  bemg  *^  understood  that  iki 
nuridf^  the  shipment,  you  will  consign  the  property  shipped  under  . 
this  credit  to  the  order  of '^  the  pfaintiffi.  The  defendant  accordingly 
drew  on  the  plaintifls,  but,  upon  the  failure  of  A.,  applied  the  pro- 
ceeds of  the  bills  to  the  credit  of  A.  in  A.'s  general  account  with 
him.  Held,  the  defendant  was  bound  to  comply  with  the  con- 
ditions of  the  letter  of  credit,  in  regard  to  the  disposal  of  such 
proceeds ;  and  that  the  plaintiffs  might  recover  that  amount  of 
him,  in  an  action  for  money  had  and  receired,  without  a  previous 
special  demand.  -^  Baring  v.  Clark,  xix.  ii20, 

19.  Where  the  seller  of  goods  delivers  them  to  a  third  person» 
to  be  delivered  to  the  vendee,  when  called  fbr«  but  they  are  not 
called  for ;  the  seller  cannot  maintain  assumpsit  for  goods  sold  and 
delivered.  —  Hart  v.  Tyfcr,  x.v.  171. 

20.  A.  sdd  and  delivefed  lumber  to  B.,  for  no  atipakted 
price,  but  with  an  agreement  that  B.  should  Apply  it  towards  a 
debt  due  from  A.  for  goods,  and  deduct  the  amount  of  it,  upon 
settlement,  from  such  debt*  B.  afterwards  sued  A.  upon  this 
debt,  and  A.  filed  in  offset  his  account  for  the  lumber,  but,  upon 
B.'s  contesting  such  account,  by  leave  of  court,  withdrew  it,  a^d 
B.  recovered  judgment  for  his  whole  claim.  Held^  A.  might 
bring  indebitatus  assumpsit  for  the  value  of  the  lumber.  —  Bemis 
v.  Charles,  1  Met.  440. 

21.  A.,  having  commenced  an  action  against  B.,  which  was  de- 
fended by  C,  the  party  in  interest,  became  nonsuit,  and  agreed  to 
pay  C.  the  costs  of  suit.  Upon  die  ground  of  this  contract,  A. 
was  charged  in  a  trustee  process  as  the  trustee  of  C. ;  but  B. 
afterwards  took  out  and  collected  an  exeoution  for  the  costs.  A. 
then  brings  assumpsit  to  recover  the  money  thus  paid  from  B« 
Held,  the  action  would  not  lie.     AUrith  v.  Holden,  lit.  386. 

22.  Under  a  count  for  money  had  and  received,  the  plaintiff 
may  offer  in  evidence  a  note  due  at  the  commencement  of  the  ac* 
tioD,  but  not  then  meant  to  be  incloded  tberain.  Wthost  v.  koK^ 
daUj  xix.  13. 

23.  At  the  time  of  bringing  the  snit,  the  plaintiff  egreed  to 
pay  the  defendant,  or  such  of  his  creditors  as  he  should  designate, 
whatever  should  be  recovered  of  one  summoned  in  the  action  as 
trustee.     Held,  the  phiintiff  was  not  hereby  estoppeditti  offer  the 
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note  10  evidence,  as  against  the  idefendent,  the  benefit  thus  secured 
to  the  defendant  not  being  commensurate  with  what  might  be  re- 
covered of  him,  but  with  what  might  be  recovered  of  the  trustee. 
—  Ibid. 

24.  Held,  the  plaintiff  was  not  estopped  by  the  agreement  to 
recover  of  the  trustee,  though ^  since  the  suit,  was  brought,  the 
claims  of  the  creditors  had  been  b(ma  fide  assigned,  and  the  trus- 
tee had  paid  over  the  funds  in  his  hands  in  satisfaction  of  them, 
and  the  plaintiff  had  brought  a  subsequent  suit,  declaring  on  the 
note,  in  which  the  defendant  was  arrested.  —  Ibid. 

26.  Assumpsit  for  money  had  and  received  lies  for  money  ob- 
tained through  fraud  and  misrepresentation.  —  Dana  v.  KemblCj 
xvii.  545. 

26.  The  defehdant.agreed  witli  the  plaintiff  to  act  at  a  theatre 
for  half  its  gross  receipts  ;  the  plaintiff  understanding,  and  the 
defendant  representing,  that  the  latter  contracted  on  equal  terras 
with  other  theatres.  On  a  certain  night,  after  the  play  was  end- 
ed, and  after  the  defendant  had  been  advertised  to  play  the  next 
night,  the  plaintiff  informed  him  that  he  had  good  reason  to  be- 
lieve, that  the  above  representation  was  untrue  with  regard  to  a 
certain  other  theatre.  The  defendant  denied  it>  and  threatened, 
that,  unless  he  were  paid  according  to  agreement,  he  would  not 
act  the  next  night.  Thereupon  the  plaintiff  paid  him,  and  brings 
assumpsit  to  recover  the  excess  of  such  payment  over  what  the 
defendant  could  rightfully  claim.  Held,  on  proving  that  the  con- 
tract was  made  through  fraud  and  misrepresentation,  the  plaintiff 
should  recover.  —  Ibid. 
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A.  What  may  be  attached. 

1 .  Whether  trees  and  shrubs,  rooted  in  land  used  for  a  nur- 
^ry,  to  be  taken  up  and  sold  at  certain  seasons,  can  be  attached 
and  remoired,  or  attached  without  actual  seizure  and  taking  of 
possession,  gttcere.  — JUiller  y.  Balury  1  Met.  32. 

2.  Money  may  be  attached  and  taken  on  execution,  but  need 
not  be  sold.  —  Sheldon  v.  Root^  xvi.  667.  (See  Revised  Stat- 
utes, c.  97,  §  19-21.) 

3.  Money  paid  over  to  an  assignee  under  a  fraudulent  assign- 
ment may  be  attached  as  the  assignor's.  —  Ibid. 

4.  To  a  suit  by  an  officer  against  a  receiptor  for  property 
attached,  it  is  no  defence,  that  such  prpperty  was  by  law  exempt 
from  attachment.  —  Smith  v.  Cudtoorth^  xxiv.  196. 

5.  The  indorsement  upon  a  writ  directed  the  officer  to  ^^  attach 
property  or  make  no  service."  He  accordingly  attached  prop- 
erty, and  alleged,  in  his  return,  that  it  belonged  to  the  debtor. 
Held,  in  an  action  for  not  levying  the  execution  upon  such  prop- 
erty, the  officer  might  show  that  it  was  not  the  debtor's.  — 
Canada  v.  Southmckj  xvi.  556. 

6.  Personal  property,  mortgaged  as.  security  against  all  liabili- 
ties assumed  for  the  mortgagor  '^  as  indorser,  joint-promiser, 
surety,  or  otherwise,"  may  be  speci6caUy  attached  in  a  suit 
against  the  mortgagor  ;  and,  in  order  to  maintain  an  action  against 
the  officer,  the  mortgagee  must  demand  payment,  and  state  an 
account,  agreeably  to  the  Revised  Statutes,  c.  90,  §  78,  79. 
— -  Haskell  v.  Gordon^  3  Met.  268. 


B.  When  a  suit  may  be  commenced  by  attachment 

Holding  collateral  security  for  a  debt  is  no  bar  to  the  com- 
mencement of  a  suit  to  recover  it,  and  the  attachment  of  other 
property,  —  Whitwell  v.  Brigham,  xix.  117. 


G  How  an  attachment  may  be  made,  proved,  preserved, 

or  abandoned. 

1.  By  St.  1822,  c.  93,  §  7,  where  a  pew  was  attached,  the  offi- 
cer was  required  to  give  written  notice  <o  the  clerk  of  the  parish 
or  society.     Held^  where  a  defendant  Owned  more  thm  one  pew 
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10  the  same  house,  it  was  not  a  sufficient  complianGe  with  this 
act,  to  leave  with  the  clerk  an  attested  copj  of  the  writ,  wittH 
out  the  return.  —  SargetU  v.  Peiret^  2  Met.  80. 

2.  Under  the  Revised  Statutes,  c*  90,  the  return  of  a  writ  into 
the  clerk's  office,  with  an  attaehmeot  of  real  estate  indorsed  there- 
on, conformably  to  former  usage,  does  not  create  a  lien,  as  against 
a  subsequent  bona  fide  purchaser.  To  do  this,  the  writ>  or  a 
copy,  with  the  return,  must  be  deposited  in  the  office,  to  be 
entered  in  a  book  there  kept.  But  those  statutes  did  not  make  it 
the  duty  of  the  officer  to  deposit  the  writ,  &c.  in  the  clerk's 
office  for  this  purpose.  —  InkMlaniiy  ^e,  r%  Brigga^  %  Met*  486. 

3.  Registration  is  necessary  to  an  attachment  of  real  estate, 
only  as  against  subsequent  purchasers  and  attaching  creditors.  — 
Coffin  V.  Any,  1  Met.  212. 

4.  By  the  Revised  Statutes,  c.  90,  §  33,  personal  property, 
not  immediately  removable,  may  be  validly  attached,  by  the  offi- 
cer's recording  in  the  town-clerk's  office  a  copy  of  the  writ  and 
return.  Held  applicable  to  cord* wood  and  charcoal  in  large  quan»* 
titles.  -^  Rjted  v.  Howard,  2  Met.  36. 

5.  Such  return  stated  an  attachment  of  '^  all  the  wood  and  coal 
of  the  defendant,  lying  on  a  lot  of  land  belonging  to  B*  H.,  situate 
in  B."    Held,  a  sufficient  description.  —  Ibid. 

6.  An  attachment  may  be  proved  by  the  return  upon  the  writ, 
though  such  writ  has  never  been  actually  returned.  Wilder  v. 
Holdenj  xsiiv.  8. 

7.  The  return  of  an  attachment  of  chattels  ou&ht  to  describe 
them  with  sufficient  exactness  to  identify  the  articles^  Baxter  v. 
Rice,  xxi.  197. 

8.  A  return  being  made  in  very  general  terms,  but  there  being 
abundant  materials  for  amending  it,  held,  an  action  of  trespass 
against  the  sheriff  for  taking  the  goods  should  be  continued,  in 
order  that  he  might  apply  to  the  Court  of  Common  Pleas,  having 
custody  of  the  record,  for  leave  to  amend  the  return.  *»- /Md« 

9.  Where  an  officer,  who  has  attached  hay,  cattle,  &c.,  in  a 
barn,  leaves  them  in  charge  of  a  keeper,  and  also  posts  up  a  notice 
of  the  attachment  upon  a  beam,  and  the  keeper  afterwards  aban- 
dons the  possession,  the  attachment  is  dissolved. —  Sanderson  y. 
Edwards,  xvi.  144.  . 

10.  Where  property  has  been  attached,  and  trustees  sum- 
moned, if  judgment  is  entered  in  the  Court  of  Common  Pleas 
for  the  defendant  on  a  feigned  demurrer,  and  the  plaintiff  either 
fails  to  appeal  or  to  enter  his  appeal  at  the  mu  term  of  the. 
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Court  abore;  the  alt»elmmt  is  disscrfred  and  ihe  thisMs  dis^ 
cfaaj^ed^  —  Sujfdam  v.  Huggefardy  xxiit.  466. 

1  ] .  So,  whether  the  trustees  have  been  defaulted  or  not,  and 
wbetber  there  has  or  has  not  been  a  judgment  for  or  against  them 
upon  their  answers*  —  Ibid. 

12.  The  personal  property  of  one  A.  having  been  attached  on 
several  writs,  B.  and  C,  the  two  first  attaching  creditors,  whose 
claims  exceeded  the  value  of  the  property,  signed,  with  A.,  a 
memorandum,  ^^  requesting  and  consenting  that  the  attaching  officer 
should  sell  at  public  vendue  the  property  attached  on  their  writs, 
as  soon  as  convenient,  and  hold  the  proceeds  for  the  purpose  of 
satisfying  the  judgments  that  might  be  recovered  in  said  suits,  by 
priority  of  attachment."  The  property  was  *8old  accordingly. 
A.  died  soon  after  sale,  and  afterwards  B.  and  C.  riecovered 
judgments.  Held,  the  memorandum  was  not  an  assignment  of  the 
property  or  its  proceeds  to  B.  and  C«,  but  the  doings  of  the  offi- 
cer  under  it  were  official  acts,  pursuant  to  St.  1822,  c.  93  ;  that 
the  proceeds  were  held  by  him  under  the  attachment,  which  was 
dissolved  by  A.^s  death  ;  and  that  his  administrator  might  recover 
of  the  officer  the  amount  of  the  proceeds. —  Kingsbury  v.  Baker^ 
xvii.  429. 


D.  Effect  of  an  attachment,  and  mode  of   proceeding 
thereupon. 

1.  When  personal  property,  owned  in  common  by  A.  and  B., 
is  attached  upon  a  writ  against  A.,  the  officer  is  entitled  to  posses* 
sion  and  control  of  the  whole,  though  he  can  sell  on  execution 
only  an  undivided  moiety.  And  if,  pending  the  attachment,  B. 
makes  a  division,  taking  one  half  to  himself,  he  is  liable  in  trover 
to  the  officer,  though  the  latter  has  sold  the  rest  and  applied  the 
proceeds  towards  the  execution.     Reed  v.  Howard^  2  Met.  36. 

2.  A  sheriff  hfis  a  special  property  in  goods  attached  by  his  dep- 
uty, and  intrusted  to  a  keeper,  to  he  given  up  on  demand  ;  and 
may  maintain  an  action  for  them  against  such  keeper,  for  the  ben- 
efit of  the  creditor.  — Baker  v.  jPWfer,  xxi.  318. 

3.  The  keeper  delivered  the  goods  to  a  third  person,  claiming 
adversely,  but  they  went  into  the  hands  of  the  assignees  of  the 
debtor,  who  were  entitled  to  them,  subject  only  to  the  attachment. 
In  an  action  broi^bt  by  the  sheriff  against  the  keeper  more  than 
thirty  day»  after  judgment,  held,  the  delivery  made  by  the  tetter 
waa  a  oonvcfsioD)  but  that  the  di^Iaratioii  sbotdd  aliege  a  demand 


40  ATTACHMENT. 

upon  htm  for  the  goods  upon  the  executbn  within  thirty  days,  or 
else  that  he  had  disabled  himself  to  comply  with  such  demand.  — 
Ibid. 

4.  A  second  attachment  of  all  one's  right,  title,  and  interest  in 
land,  is  an  attachment  of  his  right  of  redeeming  it  from  the  first 
attaching  creditor,  who  may  afterwards  take  it  on  execution  ;  and 
is  an  incumbrance  on  the  land.  —  Norton  v,  Babcock^  2  Met. 
510. 

5:  St.  1822,  c.  93,  authorized  the  sale  of  goods  attached,  upon 
request  of  either  party  to  the  suit.  Held,  this  provision  applied, 
not  merely  to  live  stock  and  perishable  articles,  but  to  any  chattel, 
liable  greatly  to  depreciate  in  value  by  keeping,  or  which  cannot 
be  kept  without  great  and  disproportionate  expense.  —  Crocker  v* 
Baker  J  xviii.  407. 

6.  And  the  certificate  of  the  appraisers  appointed  under  the 
statute,  that  articles  attached  are  of  this  description,  is  conclusive 
of  the  fact,  and  a  justification  to  the  officer.  —  Ibid. 

7.  The  defendant  may  be  notified  of  an  application  to  the  offi- 
cer by  the  plaintiff,  to  make  sale  of  goods  attached,  by  a  written 
notice  left  at  bis  usual  place  of  abode.  —  Ibid. 

8.  A  sale  on  credit  is  not  therefore  void*,  but,  it  seems,  renders 
the  officer  responsible  for  the  price.  —  Ibid. 


E.  Validity  of  an  attachment  in  relation  to  other  credi- 
tors and  adverse  parties  in  interest ;  and  herein  of 
receiptors. 

1.  The  plaintiff,  having  accepted  and  paid  a  bill  for  the  honor 
of  the  defendant,  the  drawer,  brings  an  action  against  him,  de- 
claring only  upon  the  money  counts,  and  attaches  his  property. 
Held,  this  attachment  was  valid  against  a  subsequent  one  by  an- 
other creditor.  —  fVhitwell  v.  Brighaniy  xix.  117. 

2.  The  owner  of  goods,  attached  in  a  suit  against  another 
person,  gave  an  accountable  receipt  for  them,  stating  that  they 
were  attached  as  the  property  of  the  latter*  In  a  suit  by  the 
sheriff  against  the  receiptor,  held,  the  receipt  was  not  void  for 
want  of  consideration,  and  the  defendant  was  estopped  by  it  to  set 
up  a  title  in  himself.  —  Bursley  v.  HamiUon^  xv.  40. 

3.  In  such  action,  parol  evidence  is  inadmissible,  in  order  to  va- 
ry the  receipt,  of  the  defendant's  tide,  of  his  claiming  the  property, 
and  signing  the  paper,  upon  the  plaintiff's  statement  that  he  would 
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thereby  iocreise  bis  cbance  of  bddiDg  the  goods.     But  tbis  evi- 
dcDce  is  admissible  oa  the  question  of  damages.  —  Ibid. 

4.  Personal  property,  mortgaged,  was  attached  in  a  suit  against 
the  mortgagor.  The  mortgagee,  who  was  the  attorney  of  the 
mortgagor  in  the  suit,  neither  notified  the  attaching  officer  nor  the 
creditor  of  the  existence  of  a  mortgage,  at  the  time  of  attachment 
or  during  the  course  of  the  suit.  Held,  he  might  still,  at  law,  set 
up  the  mortgage  against  the  attachment.  —  Canada  v.  SatUhmek, 
xvi.  556. 

5.  Where  personal  property  under  mortgage  is  attached  by  a 
creditor  of  the  mortgagor,  a  statement  of  his  account  or  demand 
of  payment  by  the  mortgagee  to  the  officer,  in  order  to  be  effect- 
ual under  Revised  Statutes,  c.  90,  §§  78,  79,  must  particularly  de- 
scribe the  property  mortgaged,  state  it  to  be  the  same  which  is 
attached  and  in  the  officer's  hands,  and  expressly  or  by  implication 
demand  payment  of  the  mortgage  debt.  Upon  this  ground,  a  de- 
mand or  statement  in  the  following  terms  was  held  insufficient. 
'^  This  certifies  that  A.  B.  (the  defendant)  is  indebted  to  roe  by 
note  to  the  amount  of  $  981  and  interest,  and  that,  as  security,  I 
bold  property  in  hh  possession  which  appears  in  the  town  records 
of  Gloucester  ;  a  mortgage,  dated  February  23d,  1835  ;  also 
property  recorded  February  3d,  1838  ;  for  this  reason,  I  forbid 
you  or  any  other  officer  from  touching  said  property."  —  Moriarty 
V.  Lovejoy,  xxiii.  321. 

6«  If  the  principal  in  a  note,  having  promised  to  secure  his 
surety,  without  the  knowledge  of  the  latter  and  before  he  has  pairf 
any  thing,  make  another  note,  payable  to  him,  and  procure  bis  own 
property  to  be  attached  in  a  suit  thereupon  ;  such  attachment  is 
void  against  a  subsequent  attaching  creditor,  though  after  the  latter 
attachment  the  surety  assent  to  the  note.  —  Baird  v.  fVilliainaj 
xix.  381. 

7.  But  where  the  promiser  of  a  note  payable  on  demand,  and 
which  he  has  engaged  to  secure,  causes  his  own  property  to 
be  attached  for  that  purpose,  another  creditor,  making  a  subsequent 
attachment,  cannot  defeat  the  former  one,  though  the  promisee  of 
the  note  does  not  assent  to  the  first  attachment  till  after  the  second 
is  made.  — Randall  v.  WilHatM^  xix.  381. 

8.  A.,  becoming  indebted  to  B.,  promised  at  the  time  to  secure 
him  in  case  of  difficulty,  not  specifying,  however,  in  what  particu- 
lar manner.  Upon  his  subsequent  failure,  A.  procured  an  attach- 
ment of  his  property  for  the  benefit,  but  without  the  knowledge, 
of  B.,  who  remarked,  before  hearing  of  it,  that  ^'  if  A.  did  not 
secure  him,  he  was  a  rascal."  Other  creditors  afterwards  attached 
the  same  property.     Held,  B.'s  attachment  was  founded  on  a  pre- 
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vioiis  authority,  or,  if  not,  was  ratified  afterwards,  and  should  pre- 
vail over  the  others.  —  Bayley  v.  JBryanl,  xxiv.  198. 

9.  A.,  holding  two  notes  against  B.,  in  one  of  which  C.  was  a 
surety,  commenced  a  suit  against  B.,  declaring  on  the  common 
counts  for  a  sum  exceeding  the  amount  of  the  notes,  and  attached 
sufficient  property  to  secure  the  whole  sum  due,  not  intending  to 
include  in  the  suit  the  note  signed  by  C.  There  were  subsequent 
attachments  of  the  same  property.  C.  having  requested  A.  to  in- 
clude his  note  in  the  action,  and  offered  to  indenmify  him  for  so 
doing  ;  held,  A.  was  not  bound  to  comply  with  this  request.  — 
MatMf  ^c.  V.  Anthony y  xviii.  238. 

10.  Whether  such  a  course  would  not  be  a  fraud  upon  the  other 
creditors,  which  would  avoid  A.'s  attachment,  quc^re,  —  Ibid. 

11.  Goods  having  been  attached  and  delivered  to  a  keeper,  who 
undertook  to  redeliver  them  to  the  officer,  the  debtor  availed  him- 
self of  the  insolvent  law  of  1838.  Held,  the  keeper  was  dis- 
charged from  his  obligation,  though  indemnified  against  any  loss 
which  he  might  thereby  sustain.  —  Sprague  v.  Wheatland^  3 
Met.  416. 


Mttwntvt. 

1.  In  case  of  a  set-off  of  judgments  or  executions,  the  lien  of 
the  attorney  in  the  first  suit  for  his  fees  and  disbursements  includes 
only  the  taxable  costs,  not  counsel  fees.  —  Oeeariy  ^c.  v.  Rider, 
xxii.  210. 

2.  In  an  action  against  an  attorney  at  law  for  professional  negli- 
gence, it  appeared  that  he  was  employed  to  collect  by  suit  a  debt 
of  $  1000  ;  that,  in  drawing  the  writ  he  used  a  printed  form,  con- 
taining the  money  counts,  with  blank  spaces  for  the  sums  ;  that  he 
accidentally  omitted  the  word  ''  hundred,"  making  the  declaration 
for  "  twelve  "  dollars  only,  though  the  attachment  was  for  $  1200  ; 
that,  in  the  blank  forms  formerly  used,  the  word  '^hundred  "  was 

J)rinted  ;  that  in  another  writ,  made  about  the  same  time,  the  de- 
endant  wrote  this  word  ;  and  that,  by  reason  of  the  mistake,  the 
plaintiff  lost  his  attachment  and  his  debt.  The  jury  having  found 
a  verdict  for  the  plaintiff,  held,  it  was  justified  by  the  evidence.  — 
Vamum  v.  Martin^  xv.  440. 

3.  A  letter  of  attorney,  purporting  to  be  executed  abroad  sev- 
eral years  ago,  by  one  residing  there,  may  be  proved  by  seconda- 
ry evidence,  with  proof  that  the  subscribing  witnesses  are  not 
within  the  jurisdiction  of  the  Court.  —  Valentine  v.  Pipevy 
xxii.  85. 
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4.  A  letter  of  attoniey,  under  which  a  conyeytuice  of  land  is 
executed,  need  not  be  acknowledged  and  recorded.  —  Ibid. 


glttttCotl. 

1.  A  constable,  acting  as  an  auctioneer,  but  not  licensed  as 
such,  sold,  under  color  of  bis  office,  certain  personal  property  at 
auction,  for  the  pretended  purpose  of  satisfying  an  execution  with 
the  proceeds,  but  in  fact  having  no  such  execution.  Held,  he  did 
not  thereby  incur  the  penalty  imposed  by  St.  1822,  c.  87,  §  6, 
relating  to  auction  sales,  as  being  '^  guilty  of  any  fraud  or  deceit, 
in  the  execution  of  this  act,  or  in  eluding  or  defeating  the  opera- 
tion thereof;"  but  that  he  did  incur  the  penalty  provided  by 
§2,  for  selling  at  auction  without  license. — Jordan  y.  Smithj 
xix.  287. 

2.  An  auctioneer  cannot  delegate  his  authority  to  sell,  but  may 
employ  another  to  use  the  hammer  and  make  the  outcry  under  his 
immediate  direction  and  supervision  ;  and,  though  occasionally  ab- 
sent during  the  sale,  his  agent  will  not  incur  the  penalty  of  selling 
at  auction  without  a  license.  —  CommanweaUh  v.  Hamdenj  xix. 
482. 

3.  In  a  prosecution  upon  such  charge,  it  appeared,  that  the  de- 
fendant, being  requested  to  sell  pews  at  auction,  refused  to  do  it 
but  under  the  direction  of  an  auctioneer,  and  afterwards  went  on  to 
sell  by  consent  and  as  the  agent  of  such  auctioneer,  the  latter  re- 
maining in  the  house  some  time,  but  not  being  proved  to  have  re- 
mained through  the  whole  sale.  Held,  whether  the  transaction 
was  a  sale  by  the  auctioneer,  made  through  the  defendant,  or  by 
the  defendant,  under  pretence  of  a  permission  from  the  auctioneer, 
in  order  to  evade  the  statute,  was  a  question  of  intent  for  the  jury. 
—  Ibid. 

4.  An  auctioneer  sold,  at  the  request  of  the  owner,  difierent 
lots  of  standing  wood,  part  of  them  lying  out  of  his  county.  The 
purchasers  took  the  wood,  and  paid  the  owner  therefor ;  and  the 
auctioneer  afterwards  paid  the  duty  on  the  whole  sales.  Held,  he 
might  recover  the  amount  of  such  duty  from  the  owner,  in  an  action 
for  money  paid.  —  Robinson  v.  Crreen^  3  Met.  159. 

5.  Where  an  auctioneer  sells  different  lots  severally,  not  con- 
tracting with  the  owner  for  one  entire  compensation  ;  the  sale  of 
each  is  a  several  contract,  and  the  auctioneer  has  a  distinct  commis- 
sion upon  each.  —  Ibid. 
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6.  An  auctioneer  sold,  severallj,  nomeroos  lots  of  standing 
wood>  by  request  of  the  owner,  some  of  them  lying  out  of  bis 
county,  where  the  law  prohibited  him  from  selling.  Held,  be 
might  still  recover  his  compensation  for  those  within  his  county.  — 
Ibid. 


1.  In  an  action  upon  a  policy  of  insurance,  an  auditor,  appoint- 
ed to  audit  the  accounts  between  the  plaintiff  and  the  assignee  of 
his  property,  made  up  his  report,  founded  in  part  upon  an  account 
current  exhibited  to  him,  and  delivered  it  to  the  parties.  After- 
wards visiting  a  distant  place,  the  residence  of  the  assignee,  for 
his  own  satisfaction,  he  examined  his  books,  to  ascertain  the  cor- 
rectness of  the  account  current.  Subsequently,  at  the  defendant's 
request,  he  re-audited  the  accounts,  hearing  both  parties,  and  made 
a  new  report,  not  mentioning  to  the  defendants  his  examination  of 
the  books,  and  they  not  being  produced  at  the  bearing.  Held, 
such  report  could  not  be  objected  to  on  the  above  grounds. —  Laz- 
aru9  V.  Commonwealth^  4^c.,  xix.  81. 

2.  The  defendants  having  appeared  and  been  heard  before  the 
auditor  at  the  second  hearing,  held,  they  could  not  object  that,  by 
reason  of  making  the  former  report,  he  was  not  unprejudiced.  — 
Rid. 

3.  The  report  of  an  auditor  is  prima /acte  evidence,  not  only 
of  the  result  of  the  accounts,  but  of  the  facts  or  inferences  stated 
in  it,  as  derived  from  the  evidence^  such  facts  being  otherwise 
proved.  —  Ibid. 

4.  In  an  action  against  an  officer  for  not  attaching  or  levying 
upon  certain  enumerated  articles  of  personal  property,  though  small 
and  numerous,  and  though  a  trial  relating  to  them  before  a  jury 
would  occupy  much  time,  the  Court  cannot,  under  Revised  Stat- 
utes, e.  96,  §  25,  without  consent  of  parties,  appoint  an  auditor 
"to  examine  vouchers,  state  accounts,"  &c. —  fVhitwellv.  WiU 
lard,  1  Met.  216. 

5.  An  '^  account "  concerns  some  matter  of  debt  and  credit, 
or  of  similar  nature,  and  implies  that  one  party  is  responsible  to 
another  under  some  contract  or  fiduciary  relation.  A  "  voucher  " 
is  an  account-book,  containing  charges  and  acquittances,  or  some 
acquittance  or  receipt  discharging  a  person,  or  being  evidence 
of  payment.  —  Ibid. 
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Had* 


1.  Bail  cannot  be  charged  by  a  return  of  non  esi^  ftc.^  before 
the  return  day  of  the  execution. -^JVSfe#  v.  Fields  2  Met.  337. 
Rowland  v.  Seymour^  Ibid.  690. 

2.  In  order  to  maintain  scire  facias  against  bail,  the  condition 
of  the  bail  bond  need  not  state  what  damages  were  claimed  in  the 
original  writ.  — Bully.  Clarke^  Ibid.  687. 

3.  Bail  bond,  conditioned  that  tbe  principal  shall  appear  ^^  to 
answer  in  a  plea  of  debt,  as  set  forth  in  the  writ."  The  action 
was  in  fact  trespass  on  the  case.  Held,  this  was  no  ground  of 
defence  to  a  sdre  facias  against  the  bail.  — Rowland  v.  Seynourj 
Ibid.  590« 

4.  A  bail  bond,  signed  by  only  one  surety,  is  valid  against  him, 
though  he  is  not  a  citizen  of,  and  has  no  real  estate  in,  Massa- 
chusetts, if  he  has  personal  property  in  the  county  to  the  amount 
of  bis  liability  on  the  bond.  And  if  the  officer  return  such  bond, 
he  is  not  liable  to  an  action  for  not  returning  a  bail  bond.  ^  Gfe- 
zm  V.  Roody  Ibid.  490. 

6.  Scire  facias  may  be  brought  in  the  name  of  tbe  original 
plaintiff,  upon  a  bail  bond,  in  which  the  obligors  acknowledge 
themselves  bound  to  the  sheriff  by  his  proper  name,  thot^h  by 
a  clerical  error  the  bond  is  made  payable  to  another  person.  — 
Ibid. 

6.  Where  an  action  of  assumpsit  was  brought  against  A.  and  B.^ 
in  1833,  and,  B.  being  adjudged  not  to  be  liable,  tbe  plaintiff 
amended  by  striking  out  his  name  from  the  writ,  having  obtained 
leave  of  Court,  under  St.  1834,  e.  189,  and  judgment  was  recov- 
ered against  A. ;  held,  the  bail  of  A.  was  not  discharged  by  such 
amencbient.  —  Kn^tU  v.  Dorr^  xix.  48. 

7.  This  Court  may  grant  a  review  of  a  case  of  scire  facias 
against  bail,  reverse  the  judgment  against  them,  and  the  bail  may 
thereupon  surrender  their  principal.  —  Thayer  v.  Goddard,  xix.  60. 

8.  Where  one  of  two  bail  dies  before  a  scire  facias  against 
him,  the  creditor  cannot  bring  a  joint  action  against  bis  represen-^ 
tative  and  tbe  survivor  ;  because  the  judgment  against  the  former 
would  be  de  bonis  testatoris^  and  against  the  latter,  de  bonis  fro* 
priis.  — JVifc*  v.  Drake^  xvii.  616. 

9.  But,  if  both  are  joined,  the  plaintiff  may  amend  by  striking  out 
the  name  of  the  survivor.  —  Ibid. 
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1.  St.  1828,  e.  96,  §  21,  and  the  ReFised  Statutes,  e.  9,  §  1, 
provide,  that  every  bank  shall  within  10  days  after  the  first  Mon- 
days of  April  and  October,  in  each  year,  pav  a  certain  tax  on  the 
amount  of  its  capital  actually  paid  in,  and  it  any  part  thereof  has 
been  paid  in  within  six  months  previous  to  said  daySy  the  tax 
thereon  shall  be  paid  in  proportion  to  the  time  that  shall  have 
elapsed  after  such  payment.  Held,  the  Commonwealth  acquires 
a  right  to  the  tax  on  the  Monday  named,  as  a  debt  from  that  time, 
and  not  ten  days  afterwards  ;  that  an  act  passed  on  the  1st  Mon- 
day of  April,  1838,  and  which  took  effect  from  and  after  its  pas- 
sagt^  repealing  the  charter  of  a  bank,  but  providing  that  nothing 
therein  contained  should  be  construed  to  release  the  bank  from 
any  liability  created  by  its  charter,  did  not  exempt  the  bank  from 
the  tax  which  accrued  on  that  day  ;  that,  under  Revised  Statutes, 
c.  9,  §  3,  an  action  of  debt  might  be  brought  for  such  tax  imme- 
diately after  the  expiration  of  the  10  days,  though  St.  1830,  c.  58, 
renewing  the  charter,  made  it  subject  to  St.  1828,  c.  96,  which 
provided,  that  if  any  bank-tax  remained  unpaid  for  30  days,  the 
Treasurer  of  the  Commonwealth  should  issue  his  warrant  of  dis- 
tress therefor  ;  and  that  such  action  should  be  brought  against  the 
bank,  not  the  directors,  as  trustees  for  the  parties  in  interest, 
after  repeal  of  the  charter.  —  Cammonutalth  v.  The  Common" 
uealth  Bank^  xxii.  176. 

2.  A  creditor  of  an  insolvent  bank,  whose  charter  had  expired, 
brought  a  bill  in  equity,  under  Revised  Statutes,  c.  44,  against  the 
bank,  praying  for  an  injunction  to  restrain  the  bank,  its  officers  and 
agents  from  interfering  with  its  concerns,  and  for  the  appointment 
of  receivers.  Before  such  appointment,  suits  at  law  were  brought, 
and  real  and  personal  estate  attached,  by  other  creditors.  The 
receivers  thereupon  presented  a  petition,  praying  that  the  attach- 
ments should  be  dissolved,  and  these  and  all  other  creditors  re- 
strained from  making  further  attachments.  Held,  this  petition, 
being  wholly  distinct  from  the  original  suit  against  the  bank,  was 
irregular  and  must  be  dismissed  ;  but  that  the  receivers  might 
proceed  thus  summarily,  by  a  petition  filed  in  the  original  suit,  to 
obtain  a  judgment  upon  the  rights  of  the  attaching  creditors,  with- 
out a  supplemental  bill.  —  Mas^  ^c.  v.  Jfahant^  ^c.j  xxiii.  480. 

3.  Held,  the  attachments  did  not  create  valid  liens,  which  could 
be  set  up  to  prevent  a  sale  of  the  property  by  the  receivers,  and 
an  application  of  the  proceeds,  under  the  statute,  to  the  use  of  all 
the  creditors.  —  Ibid. 

4.  The  sequestration  for  benefit  of  creditors  dates  from  the 
filing  of  the  bill,  or  at  least  from  the  issuing  of  the  injunction,  not 
merely  from  the  appointment  of  receivers.  —  Ibid. 
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5.  Whether  it  would  defeat  an  attachment  prior  to  the  filing  of 
the  bill,  quaere.  —  Ibid. 

6.  The  whole  property  of  the  bank,  real  as  well  as  personal, 
comes  within  the  powers  of  the  receivers.  —  Ibid. 

7.  A  bill  in  equity  by  one  creditor  is  substantially  a  process  in 
behalf  of  all,  and  therefore  cannot  be  discontinued  by  him.  — Ibid, 

8.  Where  the  affairs  of  an  insolvent  bank  are  intrusted  to  re- 
ceivers, under  Revised  Statutes,  e.  44,  in  the  adjustment  of  the 
claims  against  it,  creditors,  who  have  without  success  demanded 
payment  of  its  bills,  cannot  claim  twenty-four  per  cent,  interest 
under  Revised  Statutes,  c.  36,  §  29,  but  may  claim  six  per  cent, 
from  demand.  —  •AtlcUy  ^c.  v.  JVdhantj  4^c.,  3  Met.  581. 

9.  A  claim  to  money  deposited  in  the  bank,  under  an  unlawful 
agreement  to  repay  it  at  a  future  day  certain,  shall  be  allowed. 
So  a  claim  upon  bills,  issued  by  the  bank  under  the  unlawful 
agreement  that  they  be  kept  from  circulation,  or  not  returned  for 
redemption,  for  a  limited  period.  —  Ibid. 

10.  The  Commonwealth  having  recovered  judgment  against 
a  bank  for  the  semiannual  tax  payable  in  April,  1838,  before  levy 
of  the  execution  the  legislature  passed  a  resolve,  that  the  tax  on 
this  bank  "  due  to  the  Commonwealth  from  the  29th  day  of  Jan- 
uary, 1838,  be  remitted,"  upon  their  paying  the  costs  incurred  for 
the  recovery  thereof.  Held,  the  whole  of  the  tax  was  not  hereby 
released,  but  only  a  part  thereof  bearing  the  same  proportion  to 
the  whole,  which  the  time  between  January  29th  and  the  day 
when  the  tax  was  due  bore  to  the  period  of  six  months.  —  Kilby 
Banky  ^c,  xxiii.  93. 

11.  By  Revised  Statutes,  c.  36,  §  30,  the  stockholders  of  any 
bank  are  made  individually  liable  to  pay  any  loss  or  deficiency  of 
the  capital,  arising  from  ofiScial  mismanagement  of  the  directors. 
Held,  a  creditor  of  a  bank,  under  this  provision,  could  not  main- 
tain an  action  at  common  law,  but  only  a  bill  in  Equity,  against  a 
stockholder.  —  Harris  v.  First  Parish^  4^c.,  xxiii.  112. 

12.  St.  1838,  c.  14,  provides,  that  bank  commissioners  shall 
be  appointed  by  the  governor,  that  they  shall  visit  the  banks  and 
have  free  access  to  their  vaults,  books,  and  papers,  and  make  all 
necessary  inquiries  to  ascertain  their  condition  and  ability  to  meet 
their  engagements,  and  whether  they  have  complied  with  the  law, 
and  may  summon  and  examine  under  oath  their  officers  and  agents, 
in  reference  to  their  transactions  and  condition,  and  that  an  officer 
or  agent,  who  shall  refuse,  "  without  justifiable  cause,"  to  appear 
and  testify  when  thereto  required,  shall  be  subject  to  fine  or  im- 
prisonment ;  and  if,  upon  examination  of  any  bank,  they  shall  be 
of  opinion  that  it  is  insolvent,  or  in  such  condition  as  to  render  its 


48  BANK. 

further  progress  basardous  to  the  public,  and  that  it  has  exceeded 
its  powers  or  failed  to  comply  with  all  the  rules,  restrictions,  and 
conditions  provided  by  law,  they  may  apply  to  a  judge  of  the  Su- 
preme Court  to  issue  an  injunction  to  resu*ain  the  bank,  in  whole 
or  in  part,  from  further  proceeding  in  its  business,  until  a  bearing 
of  it  can  be  had  ;  and  the  Judge  shall  forthwith  issue  such  process, 
and,  after  a  full  hearing  of  the  bank  upon  said  matters,  may  dis- 
solve, modify,  or  make  perpetual  the  injunction,  and,  at  his  dis- 
cretion, appoint  a  receiver.  Held,  this  statute,  being  a  general 
law,  in  regard  to  all  banks,  that  upon  a  given  state  of  facts  an  in* 
junction  shall  issue,  was  not  unconstitutional,  as  an  assumption  of 
judicial  power  in  the  legislature,  in  requiring  a  judge  in  a  particular 
case  to  perform  a  judicial  act.  —  CommonweaUh  v.  Farmers^  ^c, 
xxi.  542. 

13.  Held,  the  statute  merely  imports,  that  the  representation 
made  by  the  commissioners  to  the  judge,  after  examinmg  the  con- 
dition of  a  bank,  shall  be  prima  facie  evidence  that  the  bank  is 
acting  unlawfully  and  cannot  safely  proceed  ;  and  therefore  is  not 
unconstitutional,  as  a  usurpation  of  judicial  power,  in  requiring  the 
judge  in  the  first  instance,  upon  complaint  made,  and  without 
hearing  evidence,  to  issue  his  injunction.  —-  IHd, 

14-  Nor,  on  the  ground  of  compelling  the  officers  and  agents  of 
a  bank  to  furnish  evidence  criminating  themselves  ;  because  (among 
other  reasons)  it  imposes  a  penalty  only  upon  those  who  refuse  to 
testify  ''  without  justifiable  cause." —  Ibid* 

15.  Nor,  on  the  ground  of  abridging  the  period,  for  which  a 
bank,  by  its  charter,  is  allowed  to  act  as  such  ;  for,  as  the  bank 
may  violate  such  charter  or  the  general  law,  some  method  must  be 
provided,  for  inquiry  into  the  fact,  and  affording  redress  to  parties 
injured,  and  the  injunction  is  not  an  arbitrary  suspension  of  the 
powers  of  the  bank,  but  a  compulsory  process  precisely  conform- 
able to  the  mode  of  administering  justice  in  like  cases.  —  Ibid. 

16.  Revised  Statutes,  c.  36,  §  57,  prohibit  any  "  contract  by 
a  bank  for  the  payment  of  money  at  a  future  day  certain."  The 
plaintiff,  upon  depositing  money  in  a  bank,  received  a  book,  con- 
taining the  cashier's  certificate  of  deposit,  which  stated  that  the 
money  was  to  remain  in  deposit  a  certain  time.  Before  the  ex- 
piration of  this  time,  and  without  a  demand,  the  present  action 
was  commenced  against  the  bank,  to  recover  the  money  ;  declar-^ 
ing  upon  the  money  counts  and  an  account  stated.  Held,  no 
action  would  lie  upon  the  express  contract,  it  being  illegal  under 
the  statute  ;  but  that  the  plaintiff,  not  being  in  pari  delicto  with  the 
defendant,  might  disaffirm  such  contract,  and  recover  in  this  ac« 
tion,  and  that  no  demand  was  necessary.  —  White  v.  Frankliny 
4^c.,  xxii.  181. 
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17.  The  board  of  directors  of  a  bank  is  a  body  recognized  by 
law,  and,  to  all  purposes  of  dealing  with  others,  constitutes  the 
corporation.  —  Burrill  v.  MihatU^  ^c,  2  Met.  163. 

18.  A  board  of  bank  directors  may  authorize  a  committee  of 
its  members  to  alienate  or  mortgage  real  estate  ;  and  an  authority 
4o  convey  real  estate  necessarily  involves  the  power  of  executing 
proper  instruments,  aad  affixing  the  corporate  seal  to  them.  — *- 
Ibid. 

19.  A  board  of  bank  directors  having  authorized  such  com- 
mittee ^'  to  sell  and  transfer  any  estate  owned  by  the  bank,"  the 
committee  gave  a  mortgage  to  one  who  had  recovered  judgment 
against  the  bank  upon  its  bills,  taking  from  him  a  bond  not  to  put 
the  bills  in  circulation.  The  board  of  directors  accepted  and 
acted  on  this  bond,  and  the  cashier  paid  the  costs  of  the  suit,  ac- 
cording to  the  agreement  between  the  plaintiff  and  (he  committee* 
field,  whether  the  committee  had  or  had  not  authority  to  mortgage, 
the  directors  had  ratified  the  mortgage.  —  Ibid. 

20.  By  «Sk.  1819,  c.  43,  corporations  shall  continue  such,  three 
years  from  the  expiration  of  their  charters,  for  settling  their  con* 
cems,  but  not  for  continuing  their  former  business.  A  bank,  im- 
mediately before  such  term  of  three  years  expired,  indorsed  a  note, 
held  by  it,  to  trustees  appointed  for  winding  up  its  affairs,  and  vested 
by  it  with  all  the  powers  of  the  corporation.  Held,  such  transfer 
was  legal  and  valid.  —  Folger  v.  Chasty  xviii.  63. 

21.  By  Revised  Statutes,  c.  36,  §  31,  when  the  charter  of  a 
bank  has  expired  and  is  ditsolved^  bill-hoiders  are  authorized  to 
proceed  in  certain  ways  against  the  stockholders.  Held,  the 
repeal  of  the  act  incorporating  a  bank  brought  the  case  within  this 
provision,  though  it  would  be  allowed  to  exist  sub  modo  for  three 
years  longer,  for  the  purpose  of  settling  its  affairs.  —  Crease  v. 
JBabcocky  xxiii.  334. 


1.  To  sustain  a  bastardy  process  under  St.  1785,  c.  66  (Re- 
vised Statutes,  e:  49),  the  complainant  must  have  accused  the 
defendant,  in  the  time  of  her  travail,  of  being  the  father.  —  Stiles 
V.  Eastman^  xxi.  132. 

2.  A  bond,  given  according  to  this  statute,  by  the  putative 
father,  to  appear  at  court  and  answer  to  the  charge,  is  forfeited  by 
non-appearance  and  default,  without  an  order  of  filiation.  —  Jor- 
dan V.  Lavejoy^  xx.  86. 
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3.  After  forfeitiir^  of  such  bond,  either  on  issue  or  default, 
judgment  is  not  rendered  for  the  penalty,  but  the  defendant  maj 
be  beard  in  Chancery,  and  judgment  given  for  the  amount  equita* 
bly  due.  —  Ibid. 

4.  The  complainant  in  such  case  cannot  be  a  witness,  whether 
she  complained  to  the  Justice  before  or  after  birth  of  the  child, 
unless  she  charged  the  defendant  during  the  time  of  her  travail.  -— 
Ml^ManagiU  v.  Rossj  xx.  99. 

5.  Put  she  may  do  this  spontaneously,  not  in  answer  to  inquiry, 
CNT  suggestions  to  declare  the  truth,  from  others.  Nor  is  any  ex- 
press declaration  of  the  iact  in  question  necessary  ;  but  only  that 
she  intelligibly  mention  it  as  a  fiict.  —  Bid. 

6.  Her  competency  as  a  witness  is  a  question  for  the  Court, 
not  for  the  jury.  —  Ibid. 

7.  A  complaint  for  the  support  of  a  bastard,  if  both  parties  live 
in  Massachusetts,  may  be  brought  and  prosecuted  in  the  county 
where  one  of  them  resides,  Uiough  the  child  was  begotten  and 
bom  in  another  county.  -*^  Williama  v.  Campb€llj  S  Met.  S09. 

8.  A  misrecital,  in  the  condition  of  a  bastardy  bond,  of  the  day 
on  which  the  complaint  was  mado,  does  not  avoid  the  bond. -^ 
Chapel  V.  Congdan^  xvlii,  257. 

9.  A.,  a  justice  of  the  peace,  to  whom  a  complaint  was  made 
under  the  bastardy  act  of  1785,  c.  66,  §  2,  issued  his  warrant, 
which  was  returned  before  B.,  another  magistrate  ;  and  B.  re- 
quired the  defendant  to  give  bond  with  surety  for  his  appearance 
at  Court,  and  that  he  be  held  m  custody  till  such  bond  was  given. 
Held,  the  bond  was  void,  both  as  against  principal  and  surety,  for 
duress.  —  Fisher  v.  Shattucky  xvii.  252. 

10.  The  principal  appeared  at  Court,  according  to  the  bond, 
but  did  not  plead,  and  the  case  was  continued,  because  the  child 
was  not  then  bom.  Held,  the  duress  was  not  hereby  waived, 
and,  if  it  were,  the  plaintiff  must  rely  upon  the  facts  in  the  form  of 
a  replication  to  the  plea  of  duress.  —  Ibid. 


^ams^^V^iiUtt. 


It  is  an  offence  at  common  law,  to  keep  a  house  of  ill-fame 
for  lucre  ;  and  the  common  law  is  not  repealed  by  St.  1793,  c.  59, 
§  8,  providing,  that  for  the  prevention  of  poverty  as  well  as  lewd- 
ness, any  person  suspected  of  such  offence  may  be  apprehended 
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by  a  wamint  from  a  justice  of  tile  peace,  upon  eoAiplaiiit  of  the 
overseers  of  the  poor^  and  on  conviction  may  be  oniered  to  the 
house  of  correction  for  a  month,  and  shall  not  afterwards  keep 
boarders  without  license  from  the  overseers.  — Jennings  y^  Cam^ 
monwwUh^  xvii.  80. 


jf.  Bins  of  Exchange,  Drafts,  and  Orders. 

B.  Consideration  of  Bills,  &c. 

C.  Construction  of,  and  Evidence  in  relation  to,  Bills,  Slc 

D.  Indorsement  of  Bills,  &c.,  and  herein  of  the  liability 

of  indorsers,  sureties,  and  guarantors. 

E.  Time  of  payment  of  BiUs,  &c. 

F.  Demand  and  Notice. 

G.  Alteration  of  Bills,  &c. 

H^  Actions  upcm  Bills,  &c.,  and  defences  thereto,  and 
herein  of  payment 


J[.  Bills  of  Exchange,  Drafts^  and  Orders. 

1.  Where  A.  owes  B.  an  entire  sum,  for  a  part  of  which  B. 
gives  C.  an  order  oar  draft  on  A.)  this  cannot  be  treated  as  an  as^ 
signment  of  such  part,  against  A.'s  consent  ^  because  he  would 
tbuB  be  subjected  to  two  actions  instead  of  one.  •^(Srt&fon  v« 
Cooke  J  XX.  15. 

2.  B.,  being  entitled  to  quarterly  payments  from  A.,  the  de- 
fendant, as  a  trustee,  drew  an  order  on  him  in  favor  of  C,  to  be 
paid  ^^as  B.'s  income  should  become  due,"  for  a  sum  not  agree- 
ing precisely  with  one  or  any  number  of  the  sums  payable  to  B. 
A.  refused  to  accept  the  order,  and  C.  brings  an  action  against 
him  for  the  amount  of  it,  in  the  name  of  B.  Held,  the  order 
was  not  a  legal  assignment,  and  the  action  did  not  lie.  —  Und. 

3.  An  accommodation  acceptor  may  pay  the  bill  on  the  last 
day  of  grace  before  business  hours,  and  immediately  sue  the 
dfawer.^iPftttectf  v.  Btiehmm,  xi3t.  117. 
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4.  Such  acceptor,  b  order  to  recover  of  the  drawer,  must 
prove  presentment  to,  and  non-acceptance  or  non-payment  by,  the 
drawee,  and  notice  thereof  to  the  defendant.  —  Baring  v.  Clarky 
xix.  220. 

5.  Possession  of  a  bill,  which  has  been  in  circulation,  by  the 
acceptor,  is  prima /acte  evidence  of  payment  by  him. — Ibid. 

6.  April  3,  1834,  a  draft  was  drawn  in  New  York,  on  A.,  the 
defendant,  residing  in  Massachusetts,  and  sent  here  for  collection. 
A.  being  then  in  New  York,  B.,  the  payee,  offered  him  a  dis- 
charge from  the  draft,  and  demanded  payment,  but  A.  replied, 
that  he  "  would  rather  pay  it  in  the  regular  way,  when  presented," 
and  "  would  pay  to  any  person  who  should  present  it."  The 
draft  was  afterwards  relumed  to  New  York,  and  B.  enclosed  it  in 
a  letter,  dated  April  15th,  to  A.,  in  Boston,  requesting  him  to 
send  the  money  by  mail ;  but  to  this,  and  several  other  communi- 
cations, A.  made  no  reply.  On  May  26lhj  A.  wrote  to  a  third 
person  in  New  York,  acknowledging  receipt  of  the  draft,  and  stat- 
ing that  it  would  be  in  some  way  disposed  of,  when  he  should  be 
there.  Held,  the  jury  would  be  warranted  in  finding  that  the  de- 
fendant had  waived  the  condition  originally  made  as  to  a  personal 
presentment,  an(}  had  hnpliedly  bound  himself  as  an  absolute  ac- 
ceptor. —  Hough  V.  Loring^  xxiv.  254, 

7.  A  promise  by  the  drawer  of  a  qheck  to  pay  it  is  not  binding, 
if  made  after  it  became  due,  and  under  an  ignorance  of  the  fact, 
that  it  had  not  been  duly  presented  to  the  bank  for  payment.  — 
Franklin  Bank  v.  Freeman^  xvi.  535. 

8.  A  memorandum  check  need  not  be  presented  for  payment 
to  the  bank  on  which  it  is  drawn,  nor  payment  demanded  of  the 
drawer,  before  commencement  of  suit  against  him.  —  Ibid. 

9.'  A  printed  blank  check  upon  the  North  Bank  was  altered  by 
substituting  *' Market"  for  "North,"  and  inserting  the  word 
VMemo.,"  and  then  filled  up  in. usual  form.  Held,  the  paper  was 
a  memorandum  check,  and  need  not  be  presented  to  the  Market 
Bank  for  payment,  though  the  drawer  did  business  there,  and  a 
common  check  drawn  by  him  for  the  same  sum  would  have  been 
paid  if  presented.  —  Ibid. 

10.  To  a  suit  against  the  acceptor,  by  the  bond  fide  holder,  of 
a  bill,  it  is  no  defence,  that  the  bill  was  fraudulently  altered  before 
acceptance.  —  Ward  v  Mkny  2  Met.  53. 

11.  A  bill,  payable  in  three  days,  was  indorsed  by  the  payee 
for  the  drawer's  accommodation,  who  altered  it  to  thirty  days,  and 
put  it  in  circulation.  On  discovering  the  alteration,  the  holder  and 
the  payee  made  an  arrangement  with  the  drawer,  by  which  the 
payee  gave  security  to  the  holder  for  half  the  amount  of  the  bill^ 
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and  the  drawer  for  half,  and  the  bill  was  returned  to  the  jmyee* 
Thereupon,  the  payee  presented  the  bill  to  the  drawee,  without 
disclosing  the  alteration  or  the  above  arrangement,  .and  read  it  to 
him  as  altered,  and  the  drawee  said  it  was  correct  and  should  be 
paid.     Held,  he  was  liable  to  an  action  upon  the  bill.  —  Kid. 


B.  Consideration  of  BiQs,  &c. 

1.  A  promissory  note,  founded  upon  two  considerations,  the 
one  valid,  the  other  invalid,  may  be  apportioned,  and  enforced 
only  to  the  amount  of  the  former.  And  if  the  considerations  are 
not  respectively  definite  and  liquidated,  it  is  for  the  jury  to  settle 
the  amount  of  each.  —  Loving  v.  Sumner^  xxiii.  98. 

2.  A  father  gave  to  his  son  a  note  for  $  1000,  payable  from 
the  estate  of  the  former  in  one  year  from  bis  death,  for  the  sole 
consideration  of  the  son's  releasing  his  interest  in  that  estate. 
Held,  the  note  was  void  for  want  of  consideration.  —  Ibid. 

3.  The  fiither  afterwards  made  his  will  as  follows  ;  ^^  I  have 
given  to  my  son  $  1000  by  note,  for  his  full  part  of  my  estate." 
*'  I  also  order  my  executor  to  pay  all  the  legacies  above  named, 
in  one  year  after  my  death."  ^^  I  see  fit  to  dispose  of  my  estate, 
as  mentioned  in  the  above  will."  Held,  though  the  note  was  in- 
valid, the  first  of  these  clauses  was  a  good  legacy  to  the  son.  — 
Ibid. 

4.  A  note  for  interest  upon  interest,  previously  due,  is  valid. 
— Wilcox  V.  Houlandy  xxiii.  167. 

5.  If  a  judgment  creditor  threaten  to  levy  his  execution  upon 
property,  and  thereupon  receive  a  note  from  the  debtor,  the  note 
is  not  void  for  duress.  —  Ibid. 

6.  A.  owing  B.  $100,  and  B.  demanding  payment,  A.  gave 
him  a  note  for  $  150,  signed  by  himself  and  the  defendant  as  sure- 
ty, payable  to  a  certain  bank,  and  requested  B.  to  get  the  note 
discounted  at  the  bank,  and,  out  of  the  proceeds,  pay  his  debt. 
B.  assented  to  this  proposal,  and,  in  consequence,  forbore  to  sue 
A.,  though  he  did  not  promise  to  do  so.  Held,  the  note  was 
given  on  good  consideration  ;  that  the  defendant  could  not  revoke 
the  authority  given  to  B.  by  A.  to  get  the  note  discounted,  al- 
though A.  had  failed  before  it  was  discounted  ;  that,  as  the  bank 
might  properly  have  discounted  it  for  the  benefit  of  B.,  at  least  to 
the  extent  of  his  interest  therein,  though  they  had  received  notice 
of  the  circumstances  under  which  he  took  it,  and  of  A.'s  failure, 
and  a  request  from  the  defendant  not  to  take  it,  the  omission  of  B. 
to  disclose  these  facts  was  no  fraud  upon  them  ;  and  that  the  giv- 
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ing  up  of  sQch  note  bj  B*  to  Ae  defendant  was  a  good  couidera* 
tioD  tor  a  new  note  Trom  the  drfeodant  to  B.  — Wh^hr  v.  Sbh 
cunty  xvi.  62. 

7.  Where  a  ship  insured  is  unseaworthy  at  the  time  ^rhea  the  risk 
would  have  commenced,  a  note  for  a  premium  is  invalid  for  failure 
of  consideration.  —  CammonweaUhy  4^.  v.  Whitney ^  1  Met.  21. 

8.  Where  a  note  is  given  as  a  bomu  for  a  lease  and  fixtures  of 
a  store,  after  execution  of  the  lease,  and  entry  of  the  promiser, 
but  in  virtue  of  a  previous  contract ;  an  indorsement  by  a  third 
peirson  upon  such  note  is  not  invalid^  as  founded  upon  a  past  con- 
sideration. —  Austin  V.  Bojfd^  xxiv.  64. 

9.  In  an  action  upOn  a  note,  it  appeared  that  the  defendant  took 
a  bill  of  sale  of  chattels  from  the  phintiff,  to  protect  them  from  his 
creditors,  no  delivery  being  made,  but  it  being  agreed  that  they 
should  remain  in  the  plaintiff's  possession  and  control ;  that  the 
defendant  gave  the  note  in  suit  for  the  price,  with  the  understand- 
ing that  it  should  not  be  used  ;  and  tba^  the  plaintiff  afterwards 
assigned  it  for  valuable  consideration.  Held»  though  the  sale  was 
void  against  creditors,  it  was  binding  upon  the  maker^  and  a  good 
considieration  for  the  note,  and  the  action  was  sostained*  -*-  Ih/er 
V.  Horner^  xxii.  253. 

10.  The  defendant  received  a  part  of  the  property >  and  the 
rest  was  consumed  or  sold  by  the  plaintiff,  or  levied  on  by  his 
creditors.  Held,  the  consideration  of  the  note  had  failed,  except 
as  to  the  former  part  of  the  property,  and  it  remained  in  force 
only  for  this  amount.  —  Bnd. 

11.  A.  gave  to  B.  his  note,  secured  by  mortgage^  to  iDdemnifj 
B.  from  any  loss  arising  from  indorsements  subsequently  to  be 
made  by  B.  for  A.,  which  were  made  accordingly.  Held,  such 
note  was  valid  as  against  creditors  of  A.,  whose  claims  accrued 
after  the  indorsements.  —  Gardner  v.  Webber^  xvii.  407. 

12.  A  note,  given  in  consideration  of  compounding  a  prosecu-* 
tion  for  a  misdemeanor,  is  void  for  illegality  of  consideration.  — • 
Jones  V.  Rice^  xviii.  440. 

13.  An  agreement  by  A.,  to  convey  to  B.  land  bek)nging  toC, 
is  a  valid  consideration  for  a  note  from  B.  to  A«  —  Trask  v.  Fin* 
«oti,xx.  105. 

14.  If  C.  convey  the  land  to  B.,  who  accepts  the  title^  ia 
an  action  upon  the  note  he  cannot  object,  that,  when  it  was  gjveo, 
A.  did  not  disclose  his  own  want  of  title.  —  Ibid. 
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C.  Constraotion  o^  and  evidence  in  relation  to,  bilb,  &c« 

1.  A  note  WBs  given  as  follows  ;  ^^  We,  the  subscribers,  trus- 
tees for  the  proprietors  iOf  a  new  meetiog-house,"  &c.,  and  signed 
with  the  names  of  the  makers,  without  any  addition.  Held,  they, 
and  not  the  proprietors,  were  liable  upon  the  note.  —  Paekmrd  v. 
JTy^y  2  Met.  47. 

3.  The  Boston  Glass  Manufactory,  having  borrowed  $  3500  of 
the  plaintiffs,  gave  them  a  note  signed  by  A.,  as  treasurer  of  the 
company,  and  indorsed  by  B.  &  C,  as  sureties  ;  which  note  was 
afterwards  taken  up,  and  a  new  one  given,  as  follows  ;  ^^  For 
value  received,  we,  the  subscribers,  jointly  and  severally  promise 
to  pay  the  plaintiffs  or  order,  for  the  Boston  Glass  Manufactory, 
$  3500,  on  demand,  with  interest.  Thirty  days'  notice  shall  be 
given  before  payment  of  this  note  by  either  side."  This  note  was 
signed  by  B.,  C.  and  A.^  without  annexing  to  their  names  any 
words  expressive  of  connexion  with  the  company  ;  but  it  was  en* 
tered  in  the  company  note-book  as  a  note  due  from  the  company, 
and  they  annually  paid  the  interest.  Held,  it  was  an  individual 
note,  and  not  binding  on  the  corporation.  —  Bradlee  v.  Bostotiy 
^c,  xvi.  347. 

3.  The  plaintiffi,  having  recovered  a  judgment  against  A.,  B. 
and  C,  assigned  all  their  interest  therein,  but  the  judgment  was  not 
satisfied.  Held,  they  could  not  waive  the  note,  and  sue  the  corpo- 
ration upon  the  original  debt.  —  Ibid. 

4.  In  a  suit  upon  a  note,  parol  evidence  is  admissible,  that  the 
maker,  before  giving  it,  bad  assigned  his  property  for  benefit  of 
creditors,  of  whom  the  promisee  was  one,  and,  to  induce  the 
promisee  to  sign  the  assignment,  gave  him  the  note,  post-dated, 
with  the  agreement  that  it  should  not  be  called  for  till  the  assign- 
ment was  settled,  and  then  only  for  the  balance  of  the  promisee's 
debt,  after  receiving  the  proceeds  of  the  assignment.  Held,  such 
note  was  fraudulent  and  void. —  Case  vl  Gerrisb^  xv.  49. 

5.  The  defendant  accepted  an  order,  reciting  that  the  payee, 
the  plaintiff;  was  liable  for  debts  of  the  drawer,  and  directing  the 
defendant  to  pay  what  should  be  due  the  payee  upon  the  return  of 
a  certain  vessel.     At  the  return  of  the  vessel,  nothing  was  due  the 

Cyee.  Held,  assumpsit  did  not  lie  upon  the  order,  nor  could  it 
!  shown  by  parol  proof,  that  the  order  was  intended  to  constitute 
a  fund  for  payment  of  the  drawer's  debts.  —  fVcishbum  v.  Cordis^ 
XV.  53. 

6.  A  note  payable  on  demand  is  overdue,  after  more  than  eleven 
raondis  from  its  date.  Hence,  in  an  action  against  the  maker,  by 
one  to  whom  it  is  indorsed  after  that  time,  the  f<M*mer  may  offer 
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the.  declarations  of  the  payee,  made  while  he  held  the  note,  to 
prove  that  it  was  procured  by  fraud.  —  Sylveater  v.  Crapoy  xv.  92. 

7.  A.,  the  defendant,  indorsed  a  note  payable  to  B.,  before  it 
was  delivered  to  him.  B.,  in  order  to  negotiate  the  note,  indorsed 
it  above  A.,  and  afterwards  it  came  back  to  him  from  the  indorsee, 
and  be  erased  his  name.  B.  then  brings  an  action  against  A.  upon 
the  note,  and  offers  parol  evidence  of  the  circumstances  under 
which  his  name  was  written  and  erased,  in  order  to  negative  any 
intention  of  changing  the  liability  of  A.  from  that  of  a  promiser 
to  that  of  a  second  indorser.  Held,  this  was  competent  evidence. 
—  Austin  V.  Boydj  xxiv.  64. 

8.  A  promissory  note  was  made  as  follows  ;  ^'  For  value  re- 
ceived, we  jointly  and  severally  promise  to  pay  R.,  him  or  his 
order,  the  sum  of  $  100  borrowed  money,  on  demand,  with  in- 
terest. L  &  J.,  for  G."  In  an  action  by  R.  against  G.,  held,  L 
was  a  competent  witness,  that  he  and  J.  were  authorized  to  make 
the  note  as  G.'s  agents  ;  and,  this  being  proved,  that  the  note  was 
the  promise  of  G.  —  Rice  v.  OavCy  xxii.  158. 


D.  Indorsement  and  transfer  of  bills,  &c. ;  and  herein  of 
the  liability  of  indorsers,  sureties,  and  guarantors. 

1 .  The  payee  of  a  negotiable  note  indorsed  it  in  blank,  and  under 
his  name  were  written  the  following  words,  signed  by  the  defend- 
ant ;  "  I  guaranty  the  payment  of  semiannual  interest  on  this 
note  as  well  as  the  principal."  The  note  was  assigned  to  one  W., 
and  afterwards  came  regularly  to  the  plaintiff.  Held,  such  guaran- 
ty was  not  negotiable  per  m,  nor  because  it  was  written  on  a  nego- 
tiable note  ;  and  that  the  defendant  was  not  liable  to  this  action.  — 
True  V.  Fuller,  xxi.  140. 

2.  Where  one  puts  his  name  upon  the  back  of  a  note  by  request 
of  the  payee,  to  enable  him  to  get  it  discounted,  and  the  latter,  at 
the  time  of  negotiating  the  note,  writes  his  own  name  over  that  of 
the  former  ;  the  former  cannot  be  held  as  maker  or  guarantor,  but 
is  only  an  indorser.  —  Pierce  v.  Mann,  xvii.  244. 

3.  A  note,  payable  on  demand,  indorsed  by  the  payee,  was  given 
to  a  broker  to  raise  money  upon  it.  One  A.  lent  the  money,  upon 
the  verbal  agreement  that  the  broker  should  be  liable  as  guarantee, 
and  repay  the  money  upon  short  notice.  The  broker,  being  called 
on  for  payment,  applied  to  the  maker,  who  said  he  could  not  then  pay 
the  note,  but  requested  the  broker  to  do  it,  which  he  did.  After- 
wards, upon  a  settlement  with  the  plaintiff,  the  broker  passed  the 
note  to  him.    ^he  plaintiff  brings  an  action  against  the  maker, 
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declaring  upon  the  money  counts.  Held,  he  could  not  recover, 
without  proving  the  payee's  signature.  —  Dana  v.  IMdertooody 
xix.  99. 

4.  A  note,  purporting  to  be  payable  to  a  real  person,  and  in- 
dorsed in  a  forged  hand  resembling  and  meant  to  pass  for  his,  is 
not  a  note  payable  to  a  fictitious  payee,  and  thus  negotiable  with- 
out indorsement.  —  Ibid. 

5.  Action  by  an  indorsee  against  the  promisor  of  a  note.  Held, 
it  was  no  defence,  that  the  indorser  received  the  note,  under  an 
agreement  with  his  creditors,  to  which  the  defendant  was  not  privy, 
that  it  should  be  indorsed  and  delivered  to  them  ;  and  that  the  plain- 
tiff received  it  in  violation  of  such  agreement.  Nor  is  it  material, 
in  such  case,  whether  the  plaintiff  received  the  note  before  or  after 
maturity.  —  Mack  v.  Clark,  1  Met.  423. 

6.  A  second  indorser  is  liable  to  a  bank  which  has  discounted 
the  note,  though  the  indorsement  of  the  payee's  name  is  a  forgery, 
and  though  the  maker,  and  not  the  defendant,  offered  the  note  for 
discount.  —  State  Bank  v.  Fearing,  xvi.  533. 

7.  One  who  takes  a  note,  transferable  by  delivery,  and  not 
overdue  or  otherwise  apparently  dishonored,  lor  valuable  consider- 
ation, in  the  usual  course  of  business,  and  without  actual  or  con- 
structive notice  that  the  holder  has  no  right  to  collect  or  receive  it, 
gains  a  valid  title  to  the  note,  though  lost  by,  or  stolen  from,  the 
true  owner,  or  deposited  with  the  holder  for  a  special  purpose, 
without  authority  to  collect  or  assign  it.  Otherwise,  the  owner 
does  not  lose  his  title.  —  Wheeler  v.  Guild,  xx.  645. 

8.  So,  if  a  note  is  paid  in  full  at  maturity  by  a  party  liable  there- 
on, to  one  having  the  legal  title  by  indorsement  and  possession, 
without  knowledge,  on  the  part  of  the  former,  of  any  defect  in  the 
title  of  the  latter,  the  payment  is  good.  —  Ibid. 

9.  The  fact,  that  the  indorser  of  a  note  discounted  at  a  bank 
was  a  director  therein,  is  not  constructive  notice  to  the  bank,  that 
it  was  made  for  his  accommodation.  ^-  Commercial,  ^c.  v.  Cun- 
ningham, xxiv.  270. 

10.  A  note,  indorsed  by  the  payee  to  a  bank,  of  which  A.  B. 
was  cashier,  was  again  indorsed  as  follows  ;  ''  A.  B.,  Cashier." 
Held,  the  latter  indorsement  was  sufficient.  And,  in  an  action  by 
the  second  indorsees  against  the  payee,  if  not  of  itself  sufficient, 
it  may  be  filled  up  at  the  trial,  it  seems,  with  the  name  of  the  bank. 
— Folger  V.  Chase,  xviii.  63. 

11.  A  slip  of  paper  was  wafered  to  the  back  of  a  note,  for  the 
purpose  of  indorsing  payments  upon  it,  there  not  being  room  on  the 
note  itself ;  and  on  this  paper  the  holder  ipade  an  indorsement,  de<* 
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9igoed  for  a  transfer  of  the  iiote,  after  sereral  payments  bad  been 
indorsed.  —  Held,  a  valid  transfer.  -—  Ibid. 

12.  Where  ODe  makes  a  note  payable  to  his  own  order  and  in- 
dorses it,  he  may  make  the  same  defence  i^inst  one  who  re- 
ceives it  when  overdue,  which  be  might  make  il  it  were  payable  to 
a  third  person.  —  Potter  v.  Tyler,  2  Met.  68. 


JE.  Time  of  payment  of  bills,  &lc. 

1.  By  the  Revised  Statutes,  c.  33,  §  5,  grace  is  to  be  allowed 
on  all  promissory  negotiable  notes,  payable  at  a  future  day  certain, 
in  which  there  is  not  an  express  stipulation  to  the  contrary.  Held, 
a  bank  usage,  not  to  allow  grace  upon  bank  post-notes  of  the  above 
description,  would  be  repugnant  to  this  provision,  and  void.  — 
Perkins  v.  Franklin,  4^c.,  xxi.  483. 

2.  A  bank  post-note  was  made  payable  in  a  certain  period,  with 
interest  ''  until  due,  and  no  interest  after,"  and  a  marginal  memo- 
randum stated  that  it  was  due  on  a  certain  day,  being  the  last  one 
of  the  above  period.  Held,  such  note  was  subject  to  grace.  — 
Ibid. 

3.  The  holder  of  a  note,  before  maturity,  and  for  good  consid- 
eration, verbally  agreed  not  to  consider  it  as  due,  till  two  months 
after  it  was  expressed  to  be  due  ;  but  within  that  time  commenced  a 
suit  upon  the  note.  Held,  the  above  agreement  was  executory 
merely,  and  no  bar  to  the  action.  — ^llen  v.  Kimball,  xxiii.  473. 

4.  The  plaintiff,  a  bank,  having  discounted  a  note  signed  by 
the  defendant,  after  its  maturity,  upon  his  application  for  renew- 
al, indorsed  upon  the  wrapper  which  inclosed  it  the  words,  *'  re- 
newed for  three  months."     He  paid  the  interest  in  advance,  but 

Save  no  new  note.     In  a  suit  upon  the  note,  commenced  before 
le  three  months  were  out,  held,  the  above  proceedings  were  no 
bar  to  such  action.  —  Central,  Sfc.  v.  Willard,  xvii.  160. 

5.  The  promisor  of  a  note  is  bound  to  pay  it,  upon  demand 
made  at  any  seasonable  hour  of  the  last  day  of  grace,  and  liable  to 
a  suit  on  that  day,  if  he  does  not  pay  it.  —  Staples  v.  Franklin, 
^c,  1  Met.  43. 

6.  Post-notes  issued  by  a  bank  are  payable  on  demand  made  at 
any  time  on  the  last  day  of  grace,  after  the  known  and  usual  hour 
of  opening  the  bank  for  business,  and,  if  payment  be  refused,  may 
be  sued  on  that  day,  —  Ibid* 

7.  The  lapse  of  one  month  from  the  date  of  a  note  payable  on 
demand  is  not  sufficient  to  make  it  a  dishonored  note.  —  Ranger 
V.  Cary,  1  Met.  369. 
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8.  Where  a  note  is  playable  at  a  hwak^  there  is  no  default  of 
payment  on  the  part  of  the  maker,  until  the  close  of  the  usual 
banking  hours  on  the  last  day  of  grace,  at  the  bank.  —  Cliurch  v. 
Clarkj  XXI.  310. 


F.  Demand  and  notice. 

1.  A  note  was  indorsed,  first,  by  the  payee,  then  for  the  ac* 
commodation  of  the  maker  by  the  defendant,  and  over  the  name 
of  the  payee  was  written,  ''  waiving  right  to  notice."  The  note 
was  then  discounted  at  a  bank,  where  the  defendant  was  accustomed 
to  do  business,  and  which,  by  its  by-laws,  required  indorsers  of 
notes  there  discounted  to  waive  notice  upon  the  back  of  the  notes. 
Held,  the  defendant  was  not  bound  by  the  above  indorsement, 
which  applied  exclusively  to  the  first  indorser.  —  Central^  4^»  v. 
Daoisy  xix.  373. 

2.  The  administrator  of  an  indorser,  appointed  before  the  note 
becomes  due,  and  having  duly  notified  his  appointment,  is  entitled 
to  regular  notice  in  case  of  non-payment  by  the  maker.  —  Orien- 
tal^ ^c.  V.  Blake,  xxii.  206. 

3.  The  holder  of  a  note  is  bound  to  demand  it  of  the  maker, 
and  notify  the  Indorsers,  though  before  its  maturity  the  maker  as- 
signed property  to  a  third  person,  in  trust  to  indemnify  the  in- 
dorser against  his  liabilities  for  the  maker.  —  Creamer  v.  Perry ^ 
xvii.  332. 

4.  Where  an  indorser,  not  duly  notified,  to  the  inquiry,  what 
will  be  done  about  the  note,  answers,  ^^  It  will  be  paid  "  ;  this  is 
not  a  new  promise,  nor  a  waiver  of  legal  notice.  —  Ibid, 

5.  Notice  given  by  a  bank  to  the  indorser  of  a  note,  on  the  day 
following  the  last  day  of  grace,  is  sufficient,  though  the  usage  of 
that  bank  is  to  give  notice  on  the  last  day  of  grace,  after  banking 
hours.  —  Grand  Bank  v.  Blanchard,  xxiii.  305. 

6.  In  general,  a  bank  receiving  a  note  for  collection  is  bound 
seasonably  to  demand  payment  of  the  maker,  and  notify  the  indors- 
ers of  non-payment.  —  Fabens  v.  Mercantile,  ^c,  xxiii.  330. 

.  7.  If  a  note,  deposited  for  collection  in  a  bank,  is  payable,  or 
if  the  maker  resides,  in  another  place,  and  no  compensation  folr 
collecting  is  agreed  upon,  and  the  bank  seasonably  transmits  the 
note  to  another  bank  in  that  place  for  collection  ;  the  former  bank 
is  not  responsible  for  the  misconduct  or  neglect  of  the  latter ; 
even  though  the  note  was  left  with  the  former  as  collateral  securi- 
ty. —  Ibid. 
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8.  It  seems,  the  party  injured  may  claim  damages  of  the  latter 
bank.  —  Ibid. 

9.  Upon  a  note  payable  on  demand  at  a  particular  bank,  no  de- 
mand need  be  made  elsewhere  ;  and,  as  against  an  indorser,  it  will 
be  presumed,  unless  the  contrary  be  shown,  that  the  note  was  at 
the  bank,  and  that  some  officer  thereof  was  there  to  receive  pay- 
ment. —  Folger  V.  Chast^  xviii.  63. 

10.  If  no  bank  is  named,  the  hour  will  depend  upon  the  usual 
banking-hours  at  the  bank  or  banks  in  the  place  where  the  note  is 
payable.  —  Ibid, 

1 1 .  Where  a  drawer  has  no  funds  in  the  acceptor's  hands  from 
the  drawing  to  the  maturity  of  the  bill,  demand  and  notice  are  not 
necessary  to  render  him  liable  upon  the  bill.  —  Kinsley  v.  Robin- 
son,  xxi.  327. 

12.  The  acceptor  is  a  competent  witness  to  prove  this  fact,  in 
an  action  by  the  indorsee  against  the  drawer.  —  Ibid. 

13.  Where  a  note  was  payable  on  demand  and  indorsed,  a  de- 
mand upon  the  maker  on  the  seventh  day  after  the  date  was  held 
seasonable,  for  the  purpose  of  charging  the  indorser.  —  Seaver  v. 
Lincoln,  xxi.  267.     (See  St.  1839,  c.  121.) 

14.  Where  a  note  payable  on  time  is  indorsed  after  it  becomes 
due,  it  is  like  one  payable  on  demand,  and  the  indorser  is  not  lia- 
ble, without  a  demand  upon  the  maker  in  reasonable  time,  and  im- 
mediate notice  of  non-payment.  —  Colt  v.  Barnard,  xviii.  260. 

15.  Where  a  note  is  made  and  indorsed  in  another  State,  the 
indorsee  can  maintain  no  action  against  the  indorser,  without  com- 
plying with  the  law  of  that  State,  as  to  the  acts  necessary  to  charge 
him.  —  Williams  v.  Wade,  1  Met.  82. 

16.  To  prove  demand  and  notice  upon  a  note  discounted  by  a 
bank,  a  bank-book  was  offered,  labelled  "Notices  to  Indorsers," 
containing  entrieis  in  this  form  ; 


"  Discount. 

Sept.  i. 

A.  B. 

100 

Lady,         House. 

CD. 

100 

On  desk,     C.  R. 

Attest. 

E.  F.,  Messenger." 

but  not  stating  that  A.  B.  was  maker,  and  C.  D.  indorser,  or 
that  the  latter  was  notified  after  demand  upon  the  former.  Proof 
was  given,  that  E.  F.  was  required,  as  messenger,  to  make  de- 
mands and  give  notices,  and  make  the  entries,  that  the  entries 
were  in  his  handwriting,  and  that  he  was  dead.  Held,  the  book 
was  competent  evidence.  —  Washington,  Sfc.  v.  Prescott,  xx.  339. 
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1 7.  The  holder  of  a  Dote  made  bj  a  firm  carried  it  for  payment 
to  their  former  place  of  business,  which  he  found  occupied  hj 
other  persons,  who  informed  him  that  the  makers  had  gone  from 
Boston,  and  left  no  funds.  He  made  no  further  inquiry  ;  but,  in 
fact,  one  of  the  partners  was  still  in  Boston,  and  his  name  and  resi- 
dence appeared  upon  the  directory.  Held,  the  demand  was  not 
sufficient  to  charge  an  indorser. —  Granite  Bankv.  ^yers^  xvi.  392. 

18.  Notice  of  non-payment  of  a  note  was  carried  by  a  notary, 
on  the  day  when  it  fell  due,  to  the  shop  of  a  third  person,  who  in- 
formed the  notary,  that  the  indorser's  place  of  business  was  be- 
hind the  shop,  and  that  he  had  gone  out  of  town,  and  promised  to 
give  him  the  notice  as  soon  as  he  should  see  him.  The  notary 
then  left  the  notice  upon  the  counter,  and  the  next  day,  or  next 
but  one,  the  indorser  took  it  away.  It  seems,  such  notice  was 
insufficient.  —  Ibid. 

19.  Where  a  note  is  payable  at  a  certain  time  and  place,  the 
bolder  need  not  allege  or  prove  that  he  then  and  there  presented 
it ;  but  the  burden  is  on  the  maker  to  prove  that  he  was  then  and 
there  ready  to  pay  it.  —  Payson  v.  Whitcomby  xv.  212. 


G.  Alteration  of  Bills,  &c. 

1.  Extending  the  time  of  payment  in  a  bill  or  note  is  a  material 
alteration,  which  avoids  the  instrument.  But  the  burden  of  proof 
is  on  the  defendant  to  show  such  alteration.  Davis  v.  Jenney^  1 
Met.  221. 

2.  After  the  execution,  but  before  delivery,  of  an  attested  note, 
the  name  of  another  person  was  put  upon  it,  without  his  knowledge, 
as  a  witness  ;  but  not  with  the  privity  of  the  payee,  nor  was  any 
fraud  imputed  to  him.  Held,  this  was  not  a  material  alteration, 
which  avoided  the  note.  —  Ford  v.  Fordj  xvii.  418. 

3.  The  defendant  gave  the  following  note  ;  <^  For  value  re- 
ceived, I  promise  to  pay  to  Quincy  Railway  Company,"  (the 
plaintiffs,)  ''or  order,  one  thousand  and  thirty  dollars  in  six 
months."  One  A.  then  indorsed  the  note,  and  it  was  delivered 
to  the  treasurer  of  the  company,  who,  without  the  defendant's 
knowledge,  wrote  over  the  words,  "  Quincy  Railway  Company, 
or  order,"  the  words,  "  the  order  of  A."  Held,  in  the  absence 
of  fraud,  this  was  not  an  alteration  which  avoided  the  note.  — 
Chranitej  ^c  v.  Bacon^  xv.  239. 
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H.  Actions  upon  BiUs,  &c.,  and  defences  th^eto ;  and 
herein  of  payment 

1.  Where  a  bill  is  indorsed  to  "  A.  B.,  Cashier,"  he  may  sue 
upon  it,  though  he  may  be  bound  to  account  to  the  bank  for  the 
proceeds.  —  Fairfield  v.  Adams,  xvi.  381. 

2.  A  note  discounted  by  a  bank  was  made  payable  to  ^^  the 
cashier  of  the  Commercial  Bank  or  his  order."  Held,  the  bank 
might  sue  upon  such  note  in  its  own  name. —  Commercialj  ^c.j  v. 
French,  xxi.  486. 

3.  Where  a  note  is  left  with  a  bank,  the  proceeds  to  be  spe* 
cifically  applied,  with  no  direction  whether  it  is  to  be  discounted, 
or  collected  from  the  maker,  the  bank  may  do  either  at  its  elec- 
tion. —  Drown  v.  Pawtucket,  ^c.  xy.  88. 

4.  And  the  former  holder  of  the  note  cannot  reclaim  it  or  its 
proceeds,  because  the  bank  collect  instead  of  discounting  it.  — 
Ibid. 

6.  A  joint  and  several  note  of  A.  and  B.,  who  had  been  part- 
ners, made  payable  to  a  bank,  for  the  purpose  of  being  discounted 
to  pay  partnership  debts,  was  delivered  by  A.  to  one  of  his  private 
creditors,  upon  A.'s  statement,  that  the  cashier  declined  discount- 
ing it,  but  said  it  should  be  discounted  soon.  But  the  bank  re- 
fused to  discount  it,  to  indorse  it  without  recourse,  or  to  allow 
the  commencing  of  an  action  upon  it  by  the  creditor  in  the  name 
of  the  bank  ;  the  directors  declaring  that  they  were  determined  to 
stand  impartial  between  the  parties.  A  bond  of  indemnity  against 
the  costs  of  such  an  action  was  sent  to  the  bank,  and  put  on  file, 
but  the  subject  was  not  acted  on  by  the  directors.  Held,  the 
creditor  could  not  sue  upon  the  note  in  the  name  of  the  bank, 
without  its  consent,  express  or  implied  ;  that  such  consent  could 
not  be  implied  from  the  facts ;  that,  as  the  bank  refused  to  dis- 
count the  note,  there  was  no  contract  between  it  and  the  makers, 
and,  therefore,  the  action  would  not  lie,  even  with  the  bank^s  con- 
sent ;  and  that  the  creditor  could  not  bring  an  action  in  any  form 
against  B.,  the  appropriation  of  the  note  by  A.  to  his  private 
debts  being  a  fraudulent  act.  —  Adams  Bank  v.  Jcmes,  xvi.  674. 

6.  Where  the  promisee  of  a  note,  at  the  time  it  is  given, 
agrees  in  writing  to  take  certain  goods  of  the  promiser,  and  to 
apply  the  money  for  which  they  can  be  sold  towards  payment, 
in  an  action  upon  the  note,  such  agreement  need  not  be  set  out 
by  the  plaintiff.  —  Sexton  v.  Wood,  xvii.  110. 

7.  The  indorsee  of  an  attested  note  may  bring  an  action  upon 
it  after  six  years  in  the  payee's  name,  and  for  his  own  use,  if  the 
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payee  consent  (x  do  not  expressjy  object.     Hodges  v.  HoUandy 
xix.  43. 

8.  Where  several  persons  make  a  note,  payable  to  one  of 
themselves,  he  cannot  sue  upon  it  at  law,  but  his  indorsee  may.  — 
Pitcher  v.  Barrows,  xvii.  361. 

9.  The  plaintiffs,  a  bank,  authorized  their  directors,  when 
money  was  abundant,  to  solicit  and  procure  notes  for  discount. 
One  of  the  directors  obtained  possession  of  a  note  under  pre- 
tence of  getting  it  discounted  for  the  maker,  when  money  was 
scarce,  and  pledged  it  to  the  bank  for  a  loan  made  to  himself,  the 
maker  knowing  that  the  director  had  authority  to  procure  notes 
for  discount  only  when  money  was  abundant.  In  an  action  upon 
the  note  against  the  maker,  held,  the  director  had  exceeded  his 
authority,  and  been  guilty  of  a  fraud,  which  did  not  bind  the 
bank  ;  and,  as  in  procuring  the  discount  he  did  not  act  officially, 
the  bank  was  not  bound  by  his  knowledge  of  the  facts,  and  might 
maintain  this  action.  — Washington  Bank  v.  Lewisy  xxii.  24. 

10.  The  note  being  pledged,  as  well  for  a  prior  debt  <Jue  from 
the  director,  as  for  the  money  advanced,  and  such  advance  made 
in  part  for  the  purpose  of  securing  such  debt ;  held,  the  plaintiff 
should  recover  the  whole  of  the  note,  not  exceeding  the  joint 
amount  of  both  considerations.  —  Ibid. 

11.  A  draft,  upon  which  a  suit  was  brought  against  the  ac- 
ceptor, did  not  purport  to  be  made  at  any  certain  place.  The 
suit  was  brought  in  Boston,  and  the  declaration  alleged,  that  the 
draft  was  made  there.  Held,  no  variance.  —  Fairfield  v.  Adams, 
xvi.  381. 

12.  But  the  plaintiff  cannot  claim  damages,  without  truly  aver- 
ring and  proving  the  place.  —  Ibid. 

13.  A  joint  and  several  note  was  signed  and  left  with  A.,  one 
of  the  promisers,  to  be  delivered  to  the  promisee,  when  de- 
manded, in  exchange  for  a  note  of  the  same  amount,  but  of  prior 
date,  signed  by  A.  alone.  No  demand  was  made  for  the  note 
during's  A.'s  life,  and  the  promisee  brings  an  action  to  recover 
possession  of  it  from  A.'s  administrator.  Held,  it  was  to  be 
presumed  that  the  interest  accrued  upon  the  old  note  was  to 
be  paid  on  making  the  exchange ;  that  the  new  note  was  not  de 
facto  a  payment  of  the  old  one  ;  that  the  title  to  it  had  not  vested 
in  the  plaintiff,  and  this  action  would  not  lie.  —  Cunfield  v.  Ives, 
xviii.  253. 

14.  Four  notes,  made  by  one  A.,  and  indorsed  by  the  defend- 
ant, being  in  the  hands  of  B.,  the  defendant,  before  maturity  of 
any  of  them,  gave  B.  an  order  for  the  payment  of  them  (without 
expressing  any  priority)  from  property  assigned  by  A.,  by  an  in- 
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denture  to  which  the  defendaDt  was  party,  for  the  payment  of  the 
notes  in  full  or  proportionally,  which  property  proved  insufficient. 
The  assignees,  conformably  to  the  order,  made  a  payment,  after 
maturity,  of  all  the  notes,  and  B.  applied  the  money  to  all  of 
them  pro  ratay  not  to  those  which  first  fell  due.  Held,  he  had  a 
right  to  make  such  application. — fVashingtoUy  ^c.  v.  Prescottj 
XX.  339. 

15.  In  an  action  on  two  of  the  notes,  held,  the  other  two,  with 
the  indorsements,  were  admissible  in  evidence,  to  explain  the  ap- 
propriation of  the  money  upon  the  order.  —  Ilnd, 

16.  Held,  in  the  assessment  of  damages,  the  jury  were  not  to 
regard  any  future  dividend  which  might  be  paid  upon  the  order. 

—  Ibid. 

17.  A.  the  plaintiff,  holding  a  note,  indorsed  in  blank,  deliver- 
ed it  to  B.  and  C,  attornies  and  partners,  as  collateral  security 
for  debts  due  them  and  others.  The  note  was  placed  among  the 
private  papers  of  C,  who  transacted  the  business.  Some  time 
after  payment  of  these  debts,  but  before  maturity  of  the  note, 
D.,  the  maker,  paid  B.  the  amount  due,  without  interest,  taking  a 
receipt  from  him  alone,  which  stated  that  it  was  in  full  payment 
of  the  note,  and  that  the  note  was  to  be  delivered  up  to  D. 
Held,  as  it  was  not  in  fact  given  up,  and  as  B.  and  C.  had  no 
right  to  transfer  or  collect  it  after  payment  of  the  debts,  the  trans- 
action could  not  operate  as  a  payment  and  discharge  ;  and  that  D. 
was  liable  to  an  action  by  A. —  WheeUr  v.  Guild,  xx.  545. 

18.  Suits  having  been  brought  both  against  the  maker  and  in- 
dorser  of  a  note,  the  former  brings  into  Court  the  amount  of  debt 
and  interest,  and  offers  to  pay  the  cost  against  himself.  Held, 
the  plaintiff  might  require  payment  of  the  costs  in  the  other  suit. 

—  Whipple  V.  Mwtoriy  xvii.  168. 

19.  By  the  Revised  Statutes,  c.  120,  §  4,  7,  a  claim  upon  an 
attested  promissory  note  is  not  barred  but  by  the  lapse  of  twenty 
years.  Held,  an  indorsement  upon  a  note,  acknowledging  it  to 
be  due,  signed  by  the  maker  and  attested  by  a  witness,  was  not  a 
note  within  the  statute.  —  Chray  v.  Bowderiy  xxiii.  282. 

20.  The  maker  of  a  note,  given  for  the  price  of  a  chattel, 
may  prove,  in  reduction  of  damages,  without  returning  or  tender- 
ing the  chattel  to  the  payee,  that  he  was  induced  to  buy  it  by 
misrepresentations  of  its  value. — Harrington  v.  Stratton,  xxii. 
510. 

21.  A  verbal  promise  by  the  holder  of  a  note  to  a  surety,  after 
its  maturity,  that  he  will  exonerate  the  latter  and  look  to  the  prin- 
cipal, is  a  good  defence  to  an  action  against  the  surety ;  and  if 
the  face  of  the  note  does  not  show  him  to  be  a  surety,  the  fact 
may  be  proved  by  parol  evidence.  — Harris  v.  Brooks,  xxi.  195. 
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22.  The  maker  of  a  note,  not  negotiable,  may  make  the  same 
defence  to  an  action,  brought  in  the  payee's  name  by  an  assignee, 
who  took  it  for  a  valuable  consideration  and  without  notice  of  the 
fact  relied  upon,  as  if  it  had  not  been  assigned.  —  Dytr  v.  Homer j 
xxii.  253. 

23.  A.  gave  to  the  plaintiffs,  a  bank,  his  check  for  money  bor- 
rowed, and  also,  with  B.,  the  defendant,  as  surety,  made  a  joint 
and  several  note  as  collateral  for  the  check.  The  loan  being 
meant  as  a  temporary  one,  the  note  was  not  entered  on  the  books 
till  it  had  been  in  the  bank  six  months,  and  the  same  further  peri- 
od elapsed,  and  A.  became  insolvent,  before  payment  was  de- 
manded of  B.,  or  notice  given  him  of  non-payment.  Held,  these 
facts  were  no  defence  to  an  action  against  B.  Commercial^  ^c. 
V.  French^  xxi.  486. 

24.  A.,  the  payee  of  a  note  payable  on  demand,  having  in- 
dorsed it  to  a  bank  as  collateral  security,  B.,  the  maker,  paid  the 
amount  of  it  to  A.  while  it  was  in  the  bank,  taking  his  receipt, 
acknowledging  such  payment,  and  engaging  ^^  to  give  it  up  when 
called  for."  More  than  eight  months  after  the  date  of  the  note, 
A.  transferred  it  to  another  bank,  the  plaintiffs.     Subsequently, 

A.  became  insolvent,  the  note  not  having  then  been  called  for  by 

B.  Held,  a  jury  would  not  be  authorized  to  infer  from  the  receipt, 
and  the  delay  of  B.  in  calling  for  the  note,  that  he  intended  to  al- 
low a  re-issue  of  it,  and,  therefore,  that  the  plaintiffs  could  not  sus- 
tain an  action  against  B.  —  •Smericarij  ^c.  v.  Jennessj  2  Met.  288. 

25.  The  promiser  of  a  note,  discounted  by  a  bank,  transferred 
to  the  bank  shares  in  an  insurance  company,  as  collateral  security, 
but  in  form  absolutely.  The  shares  were  attached  in  a  suit  against 
the  bank  before,  and  sold  on  execution  after,  maturity  of  the  note. 
The  plaintiff  received  the  note  from  the  bank  after  maturity,  and 
brings  an  action  thereupon  against  the  maker.  Held,  he  could 
not  recover  any  thing,  if  the  shares,  when  attached,  were  equal  in 
value  to  the  note,  though,  when  sold,  they  were  of  less  value.  — 
Potter  Y.  Tyler,  2  Met.  58. 


1.  Where  a  bond  is  given  to  do  a  certain  act  on  demand,  but 
dme  is  not  of  the  essence  of  the  contract,  performance  of  the 
act,  though  there  have  been  a  previous  demand,  if  accepted  by 
the  obligee,  will  save  the  condition  of  the  boqd.  -r-  Hogins  v.  Arr 
noldy  XV.  259. 
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2.  Thus,  A.  gave  a  note  indorsed  by  B.,  and  conveyed  to  B. 
certain  real  estate,  taking  from  him  a  bond,  to  re-convey  to  A.  on 
payment  of  sucb  note  at  or  before  maturity,  on  request.  The 
note  was  paid,  and  A.  demanded  a  conveyance,  but  B.  bad  pre- 
viously transferred  the  land  to  C,  and  refused  to  convey,  C.  af- 
terwards conveys  to  A.,  who  accepts  the  deed.  A.  then  sues  B. 
upon  the  bond.     Held,  the  action  would  not  lie.  —  Ibid. 

3.  A  subsequent  attaching  creditor,  being  admitted  by  the 
Court  of  Common  Pleas,  under  8U  1823,  c.  142,  to  defend  an 
action  against  his  debtor,  filed  a  bond  for  payment  of  all  such  costs 
and  damages  as  said  court  should  adjudge  and  decree  to  have  been 
occasioned  by  such  defence.  The  action  was  brought  by  appeal 
to  the  Supreme  Court,  where  the  plaintiff  prevailed,  recovered 
judgment  against  the  defendant  for  his  whole  claim  and  for  costs, 
and  took  out  an  execution  which  was  returned  in  part  unsatisfied. 
The  Court  below  made  no  adjudication  concerning  costs,  &c. 
Held,  the  plaintiff's  only  remedy  was  by  suit  on  the  bond,  after  an 
adjudication  by  that  Court  as  to  costs  and  damages  ;  and  that  he 
had  waived  this  remedy  by  taking  such  judgment  against  the  de- 
fendant. —  Whitwell  V.  Bumside^  1  Met.  39. 

4.  If  a  statute  require  that  a  bond  be  given,  to  be  approved  by 
the  Judge  of  Probate,  saying  nothing  about  sureties,  a  bond  thus 
approved,  without  a  surety,  is  sufficient.  -r-.Martin  v.  Denniey 
xvi.  202. 

5.  Where  a  statute  requires,  that,  in  case  of  appeal  from  the 
Probate  Court,  a  bond  shall  be  '^  given  and  filed  in  the  probate 
office  by  the  appellant,"  a  bond  executed  and  filed  by  a  stranger, 
with  condition  that  the  appellant  shall  prosecute  bis  appeal?  is  not 
sufficient.  —  Leach  v,  Drakcj  xvi,  203, 

6.  A.  having  sold  a  pew  to  B.,  the  parish  conveyed  it  to  B. 
with  warranty,  having  a  bond  from  A.  to  save  the  parish  harmless, 
"  if  any  persop  or  persons  should  establish  their  title  to  the  said 
pew,  against  the  said  obligor  or  his  assigns."  The  pew  being 
claimed  by  C,  B.  and  C,  without  notice  to  A.,  submitted  the 
question  to  arbitrators,  who  awarded  in  favor  of  C,  and  that  B. 
should  convey  to  him  all  his  right  ;  and  judgment  was  rendered 
upon  this  award.  B.  having  made  a  claim  upon  the  parish  under 
their  warranty,  the  parish  indemnified  him  without  suit,  and  then 
brought  an  action  against  A.  upon  his  bond.  Held,  the  above 
proceedings  had  not  established  a  title  in  C,  within  the  meaning  of 
the  bond,  and  th^t  A.  might  show  in  defence  a  w?uit  of  title  in  C. 
—  Proprietors,  ^c.  v.  Butlard,  %  Met.  363, 

7.  In  1807,  the  defendant  executed  a  bond,  reciting,  that  he 
had,  in  1803,  by  warranty  deeds,  conveyed  certain  lands  to  the 
obligee,  and  that  certain  persons  had  or  pretended  to  have  a  plaim 
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to  such  peal  estate,  or  parts  thereof,  and  then  proceeding  as  fol- 
lows ;  '^Now,  if,  ftc,  sfaaHy  &c«,  keep  ail  the  covenants  in  the 
deed^  &c.,  and  shaU  quiet  and  extinguish  the  hiwfu)  claims  and 
rights  of  all  persons  whatsover  in^  and  to  the  same  lands,  and  shal 
procure  a  good  release  of  such  claims  and  rights  to,  &c.,  his 
heirs,  &c.f  so  that,  &c.,  shall  not  be,  &c.,  molested  or  disturbed 
in  the  possession,  &c.,  or  be  sued,  ejected,  or  turned  out  of  the 
possession  thereof,  then  this  obligation  to  be  void."^  Held,  the 
bond  was  a  guaranty,  not  against  the  existence  of  an  adverse  title, 
but  only  against  the  assertion  or  enforcing  thereof  by  suit,  claim, 
or  entry.  —  Boynton  v.  Dalrymph^  xvi.  147. 

8.  To  a!n  action  upon  the  bond,  the  defendant  pleaded  perform- 
ance, and  the  plaintiff  replied,  as  a  breach,  the  existence  of  ail 
adverse  right  to  the  land  at  the  time  when  the  deeds  were  made. 
Upon  demurrer  to  the  replication,  held,  such  demurrer  merely 
amounted  to  an  averment  by  the  defendanty  that  the  replication 
e<H]tained  nothing  which  would,  even  if  true,  sustain  this  suit  ;  and 
was  not  an  admission  of  a  defect  in  the  plaintiff's  title,  which  wad 
covered  by  the  bood.  - —  Bnd^ 


1.  In  1793,  the  defendants  were  incorporated,  with  power  to 
make  a  navigable  canal  from  Merrimack  River  to  Medford,  and  to 
appropriate  private  property  to  that  use.  In  c^der  to  avoid  dan>- 
age  to  any  person  by  diverting  water-courses  or  flowing  land,  a 
special  method  was  provided  for  ascertaining  and  making  good  such 
damage.  A  certain  toll  was  authorized,  upon  completion  of  the 
canal ;  and,  unless  completed  so  as  to  be  passable  in  ten  years,  the 
charter  was  to  be  void.  By  one  subsequent  act,  the  company 
were  empowered  to  prolong  the  canal  to  Charles  River  ;  by  an- 
other, a  further  time  was  allowed  for  this  purpose  ;  and,  within 
this  time,  it  was  opened,  and  toll  taken.  The  defendants  had 
erected  a  dam  across  a  river,  to  form  a  feeder  for  the  canal,  and^ 
after  it  had  been  open  more  than  twenty  years,  they  buih  a  new 
dam  just  below  the  first,  but  higher,  by  reason  of  which  certain 
private  lands  were  flowed  and  injured.  Held,  by  the  terms  of  the 
act  no  time  was  limited,  within  which  the  power  to  command  the 
river,  for  the  necessary  supply  of  the  canal,  must  be  exercised  ; 
that  there  was  no  necessary  implication,  limiting  it  by  the  first 
opening  of  the  canal,  because  this  did  not  supersede  the  necessity 
of  using  the  river  ;  that,  if  the  like  power  was  requisite  to  the  con- 
tinued use  of  the  canal,  as  made  originally,  or  subsequently,  with- 
out objection  from  any  party  interested,  the  power  also  continued, 
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and  the  public  necessity  and  expediency  of  using  this  power  was 
a  question  confided  by  the  legislature  to  the  judgment  of  the  de- 
fendants ;  and,  consequently,  that  another  corporation,  injured  in 
its  land  by  the  new  dam,  could  not  maintain  an  action  at  common 
law,  but  must  adopt  the  remedy  provided  by  the  charter  of  the  de- 
fendants. —  Sudbury,  ^c.  v.  Middlesex,  ^c,  xxiii.  36. 

2.  A.  and  B.  contracted  with  the  defendants,  a  canal  corpora- 
tion, to  construct  the  canal  on  the  line  upon  which  it  had  been 
duly  located  under  the  charter,  to  find  all  the  materials,  and  pay  all 
damages  for  land  taken  for  the  canal.  It  was  further  agreed,  that, 
by  consent  of  the  defendants,  the  line  of  the  canal  might  be  al- 
tered. A.  and  B.,  with  others,  for  the  purpose  of  a  land  specu- 
lation, agreed  with  the  demandant  for  leave  to  make  the  canal 
through  his  homestead,  in  a  different  line  from  the  location  ;  in 
consideration  of  which,  he  was  to  have  the  right  of  retaining  his 
title,  claiming  no  damages,  or  within  a  certain  time  to  convey  his 
homestead  to  them  for  a  fixed  price.  A  canal  was  made  over  his 
land,  and  afterwards  the  contract  rescinded,  in  order  to  reinstate 
the  parties  where  they  would  be,  if  it  had  never  been  made.  The 
defendants  afterwards  used  this  part  of  the  canal.  In  a  writ  of 
entry  against  them,  they  plead  a  special  non-tenure  and  disclaimer, 
by  way  of  a  grant  from  the  demandant  of  the  right  to  excavate, 
construct,  and  use  their  canal  and  embankments  over  his  land,  au 
actual  entry,  excavation,  &c.,  and  a  right  thus  acquired,  to  occupy, 
use,  and  improve  the  canal  over  the  demanded  premises  ;  and  con- 
clude by  alleging^  that  saving  these  rights  they  do  not  claim,  &c. 
Held,  the  demandant's  agreement  with  A.  and  B.  &c.,  was  only 
a  personal  license  to  them,  and  that  the  evidence  did  not  sustain 
the  plea.  —  Cobb  v.  Hampshire,  Sfc,  xviii.  340. 


©evtfotatL 


1.  Where  the  record  of  a  court  below  is  brought  up  on  cer- 
tiorari,  no  other  evidence  of  the  proceedings  in  the  case  is  ad- 
missible.-^  JSu^/anci  V.  County,  ^c,  xx.  71. 

2.  A  petitioner  for  certiorari  cannot  contradict  the  record  or 
prove  the  proceedings  erroneous  by  extrinsic  evidence.  But,  the 
petition  being  addressed  to  the  discretion  of  the  Court,  the  re- 
spondent may  show  by  such  evidence,  that  substantial  justice  has 
been  done,  or  that  the  petition  ought  not  to  be  granted  ;  and  the 
petitioner  may  then  introduce  rebutting  evidence  of  the  same  na- 
ture. —  Ibid. 

3.  Even  where  the  record  of  the  court  below  is  defective  or  in- 
formal, a  certiorari  ought  not  to  be  granted,  if  substantial  justice 
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lias  been  done,  or  if  ruinous  or  very  injurious  consequences  would 
result  from  quashing  the  proceedings,  and  the  parties  cannot  be 
placed  in  statu  quo.  —  Ibid. 

4.  Petition  for  certiorari  to  a  justice  of  the  peace,  by  whom 
the  petitioner  had  been  fined.  It  appeared,  that  illegal  evidence 
was  received,  that  points  in  the  case  were  erroneously  decided, 
and  that  the  opinions  were  founded  upon  improper  grounds ; 
but  still,  that  justice  had  been  done.  Held,  the  petition  should 
not  be  granted.  —  Gleason  v.  Sloper^  xxiv.  181. 

5.  Where  parties,  interested  in  the  alteration  of  a  street  or  high- 
way, had  actual  notice  of  the  proceedings,  attended  and  were 
heard  concerning  them,  and  have  acquiesced  therein  for  many 
years ;  a  writ  of  certiorari  will  not  be  granted  to  remove  those  pro- 
ceedings, merely  because  it  does  not  appear  that  the  parties  were 
officially  notified  according  to  law  ;  nor  because  one  of  them  was 
non  compos^  and  had  no  guardian. — Hancock  v.  City,  ^c,  I 
Met.  122. 

6.  Where  a  town  has  due  notice  of  the  application  of  individu- 
als to  the  county  commissioners  for  the  alteration  of  a  road  within 
the  town,  (the  application  and  all  the  subsequent  proceedings 
alleging  it  to  be  a  highway,)  and  also  of  the  proceedings  of  the 
commissioners  in  directing  specific  repairs  upon  such  road,  and 
does  not  object  that  it  is  a  town- way  instead  of  a  highway,  until  af- 
ter the  commissioners  have  caused  such  repairs  to  be  made,  upon 
the  town's  neglecting  to  make  them  as  directed,  and  after  the 
town  has  been  notified  to  show  cause,  why  a  warrant  of  distress 
should  not  issue  against  the  inhabitants  of  the  town  for  its  propor- 
tion of  the  expense  of  such  repairs  ;  a  writ  of  certiorari  will  not  be 
granted  to  remove  the  records  of  the  commissioners,  on  the 
ground  that  the  road  was  a  town-way,  and,  therefore,  they  had  no 
jurisdiction  ;  nor  a  writ  of  prohibition,  to  restrain  the  commission- 
ers from  issuing  such  warrant.  —  Inhabitants^  Sfc.  v.  County,  SfC. 
Ibid.  336. 


A  General  chancery  jurisdiction. 

B.  Chancery  jurisdiction  of  trusts. 

C.  Chancery  jurisdiction  in  cases  of  account 

D.  Chancery  jurisdiction  for  discovery  of  secreted  prop- 

erty. 
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E.  Chancery  jurisdiction  to  enforce  specific  performance. 

F.  Chancery  jurisdiction  for  redemption  of  mortgages. 

G.  Chancery  jurisdiction  to  compel  contribution. 
H.  Chancery  pleading,  evidence  and  practice. 

1.    Parties  b  chancery. 


J?.  General  chancery  jurisdiction. 

1.  A  party  cannot  first  litigate  a  question  in  Equity,  aud  after- 
wards, upon  failing  of  success,  try  the  same'  question  at  law.  — 
JUilb  V.  Gore,  xx.  28. 

2.  Thus,  if  a  deed,  alleged  by  the  grantor  not  to  have  been  de- 
livered, is  deposited,  by  agreement  between  the  grantor  and 
grantee,  with  a  third  person,  under  the  confidence  that  he  will  do 
nothing  to  prejudice  the  rights  of  either  party,  and,  upon  a  biR  in 
equity  by  the  grantee  against  the  grantor  and  such  depositary  to 
recover  the  deed  as  delivered,  the  grantor's  answer  and  other 
evidence  show  that  it  never  was  delivered  ;  the  Court  will  not 
grant  partial  relief  by  placing  the  parties  where  they  stood  be- 
fore the  deposit,  leaving  them  to  litigate  at  law,  but  will  definitely 
decide  the  case  upon  the  merits,  as  thus  disclosed.  —^/6{rf. 

3.  The  Supreme  Court  does  not  possess,  as  a  distinct  branch  of 
equity  jurisdiction,  the  general  power  of  reforming  contracts.  -^ 
Babcock  v.  Smith,  xxii.  61. 

4.  An  action  for  damages  against  an  insolvent  person  is  not  a 
plain,  adequate,  and  complete  remedy  at  law,  which  deprives  the 
Court  of  equity  jurisdiction.—  Clark  v.  Flint,  xxii.  231. 

5.  After  the  filing  of  an  answer  and  general  replication,  and  af*- 
ter  testimony  has  been  taken,  and  the  case  come  on  for  a  hearing, 
the  defendant  cannot  except  to  the  Court's  jurisdiction,  on  the 
ground  of  an  adequate  remedy  at  law,  provided  the  Court  has 
power  to  grant  relief,  and  jurisdiction  of  the  subject  matter.  — 
Ibid. 

6.  A  defendant  in  equity,  after  answering,  cannot  object,  that 
there  is  a  plain  and  adequate  remedy  at  law.  —  Congregational, 
4^c.  V.  Trtistees,  4^c.,  xxiii.  148, 

7.  Where  an  insolvent  makes  an  assignment  for  benefit  of  cred- 
itors, and  various  and  difficult  questions  arise  from  their  conflicting 
claims^  which  the  assignees  could  not  safely  decide  upon  their  own 
responsibility  ;  they  are  not  bound  to  wait  for  suit&  against  them 
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bj  creditors,  but  may  file  a  bill  for  the  purpose  of  obtainiog  in* 
structions  from  the  Court.  —  Dimmoeky*  Bixbyy  xx.  366. 

8.  A  bill  in  equity  alleged  as  follows.  The  plaintiff's  intestate, 
A«,  and  the  intestate  of  B.,  the  defendant,  owned  a  ship,  illegally- 
seized,  in  1809,  by  the  French.  The  comniissioners  for  deter- 
mining what  parties  should  receive  the  indemnity  provided  for 
such  ^ip-owners,  under  a  treaty  between  France  and  the  United 
States,  awarded,  by  mistake,  the  whole  sum  due  on  account  of 
the  vessel  in  question  to  B.,  who,  consequently,  received  A.'s 
share,  the  same  being  in  certificates  of  the  United  States  Treasu- 
rer, or  having  been  turned  into,  cash  by  B,  B.  refused  to  pay  it 
over,  surrender  the  certificates,  or  render  any  account  thereof. 
The  bill  therefore  prayed,  that  B.  might  be  compelled  to  answer, 
whether  he  had  or  had  not  received  such  share  in  cash  or  certifi- 
cates ;  if  the  latter,  whether  any  thing,  and  how  much,  had  been 
paid  thereon  ;  whether  A.  was  part-owner  of  the  vessel,  and 
whether  B.  had,  or  had  not,  been  informed  by  the  commissioners, 
or  an|r  other  person,  and  by  whom,  that  the  award  was  so  made 
by  mistake  ;  and  that  B.  might  be  enjoined  to  deliver  up  the  cer- 
tificates and  all  other  property  received  for  them,  to  a  receiver. 
Held,  as  the  material  facts  in  the  case  might  all  be  proved  by  com- 
petent evideqce,  and  B.,  acting  merely  in  a  representative  charac- 
ter, could  not  be  supposed  peculiarly  to  know  any  such  facts,  this 
suit  was  not  necessary  for  the  purpose  of  discovery  ;  that,  if  the 

ftlaintiff  had  any  remedy,  he  had  a  plain  and  adequate  one  at  law, 
or  money  had  and  received ;  and  that  the  bill  could  not  be  sus- 
tained. —  Law  v,  Thomdike,  xx.  317. 

9.  A  bill  in  equity  alleged,  that  the  defendant  had  received  of 
C.  certain  notes  for  his  indemnity  as  C.'s  indorser,  and  that  C, 
having  become  insolvent,  assigned  all  his  property  in  trust  for  his 
creditors  to  certain  assignees,  who,  to  close  the  assignment,  assigned 
to  the  plaintiff;  and  prayed  that  an  account  might  be  taken,  and  the 
defendant  held  to  pay  over  what  should  be  found  due  from  him, 
and  deliver  up  the  security.  Held,  as  the  original  assignees  had 
no  interest  in  the  suit,  they  need  not  be  parties  to  the  bill ;  that  as 
C.  would  be  liable  to  the  defendant,  if  the  defendant's  security 

f)roved  insufficient,  C.  should  be  a  party  ;  and  that  the  suit  would 
ie,  upon  the  ground  of  a  trust,  and  because,  without  a  discovery, 
the  account  could  not  be  properly  adjusted  in  an  action  of  as- 
sumpsit. —  Hobart  v.  Andrews^  xxi.  626. 

10.  Held,  that  certain  accounts,  rendered  by  the  defendant  and 
settled,  could  not  be  opened,  unless  the  bill  specified  the  errors  to 
be  corrected  ;  that  the  stating  part  of  the  bill  must  allege  a  bal- 
ance due  to  the  plaintiff ;  that  a  demand  upon  the  defendant  for 
the  securities  lodged  with  him  should  be  averred,  and  also  any 
condition  annexed  to  the  assignment,  if  written  and  conditional ; 
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and,  in  failure  of  the  latter  averment,  if  the  condition  was  one 
which  the  plaintiff  was  bound  to  perform,  the  defendant  might  take 
advantage  of  the  variance.  —  Ibid. 

11.  A  bill  in  equity  alleged  as  follows.  Prior  to  1827,  a  canal 
was  located  through  a  pond,  and  a  dam  constructed  by  the  canal 
company,  whereby  water  was  diverted  from  the  plaintiff's  mill. 
The  same  year,  the  location  of  the '  canal  was  confirmed  by  the 
county  commissioners.  In  1834,  the  company  having  become  in- 
solvent, its  franchise  was  legally  sold  to  one  A.  for  nine  hundred 
and  ninety-nine  years,  to  pay  its  debts.  At  a  meeting  of  the  com- 
missioners in  September,  1836,  the  report  of  certain  commission- 
ers, appointed  under  the  charter  of  the  company,  awarding  to  the 
plaintiffs  $  1416  as  damages,  was  accepted  by  the  former  commis- 
sioners, and  ordered  to  be  recorded  ;  which  sum,  the  company, 
and  A.,  though  having  notice  of  the  facts,  refused  to  pay.  April 
9,  1836,  by  virtue  of  an  arrangement  between  the  company.  A., 
and  others,  a  statute  was  passed,  authorizing  the  company  to  trans- 
fer their  franchise  and  property  to  a  new  corporation,  consisting  of 
A.  and  others,  upon  certain  conditions  ;  but  providing  for  the  satis- 
faction of  any  claims  for  damages,  arising  from  the  acts  of  the 
old  company,  only  by  the  privilege  of  recovering  the  amount  of 
such  claims  in  stock  of  the  new  company,  at  a  rate  far  exceeding 
its  real  value.  The  old  company  transferred  their  franchise  and 
property  accordingly  ;  and  the  new  company  refused  to  compen- 
sate the  plaintiffs,  except  in  the  above  mode.  Held,  the  plaintiffs 
could  not  maintain  a  bill  in  equity  against  A.,  or  either  corpora- 
tion ;  and  that,  if  they  ever  had  any  equitable  claim,  they  had  lost 
it  by  their  own  laches.  —  Forward  v.  Hampshire^  8fC.^  xxii.  462. 

12.  Bill  in  equity,  alleging  as  follows.  The  defendant,  A., 
knowing  that  B.  was  indebted  to  C.  (the  plaintiff)  and  others, 
and  that  they  were  about  to  attach  his  land  for  security,  combined 
with  B.  to  defraud  the  creditors,  and,  for  this  purpose,  took  a 
mortgage  from  B.  without  consideration.  C.  recovered  a  judg- 
ment against  B.,  and,  without  notice  of  the  mortgage,  delivered 
his  execution  to  A.,  a  deputy  sheriff,  to  be  levied  on  the  land. 
A.  sold  the  equity  at  auction,  and  procured  one  D.  to  bid  it  off, 
which  was  done,  by  reason  of  A.'s  misrepresentations,  for  a  very 
small  sum.  A.  returned  the  execution  unsatisfied,  except  for  this 
amount,  and  the  balance  remained  due.  A.  had  ever  since  been 
in  possession  of  the  land,  managing  it  as  his  own.  The  bill  further 
prayed,  that  A.  might  be  required  to  disclose  all  the  particulars  of 
these  transactions,  and  for  further  relief.  Held,  the  bill  could  not 
be  sustained  as  a  bill  of  relief,  because  it  charged  a  direct  fraud, 
of  which  the  Court  has  no  jurisdiction  ;  nor  as  a  bill  of  discove- 
ry,  because  the  plaintiff  had  not  shown  sufficient  direct  interest  in 
the  subject-matter,  not  having  actually  extended   his  execution, 
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and,  in  a  suit  brought  to  try  the  title  after  such  an  extent,  A.,  B. 
and  D.  might  be  witnesses,  unless  the  action  should  be  against 
one  of  them,  and  then,  for  aught  that  appeared,  the  other  two 
might  be  ;  and  because,  if  the  facts  sought  for  should  be  disclosed, 
they  could  not  be  used  to  support  any  title  or  interest  of  the  plain- 
tiff, or  enable  him  to  sustain  any  action  for  a  vested  interest.  — 
FUke  V.  Slack,  xxi.  361. 

13.  Bill  in  equity,  praying  for  an  injunction.  The  bill  alleges, 
that  a  corporation  was  empowered  by  its  charter  to  build  a  dam 
over  an  arm  of  the  sea,  the  shores  ot  which  were  private  proper- 
ty, and,  from  this  main  dam,  to  certain  upland  above  it,  to  run 
a  cross  dam,  so  as  to  make  on  one  side  of  the  cross  dam  a  full 
basin,  and  on  the  other  an  empty  or  receiving  basin,  and  to  cut 
raceways  from  the  full  basin  to  the  receiving  basin,  and  to  use, 
sell,  or  lease  the  water-powers  thus  created  ;  that  the  corporation 
erected  the  dams,  and  thereby  created  a  power  sufficient  to  turn 
twenty  pairs  of  common  mill-stones,  and  performed  all  the  duties 
imposed  by  their  charter,  and,  thereby,  became  entitled  to  certain 
exclusive  privileges  ;  that  the  corporation,  with  the  assent  of  the 
legislature,  transferred  all  the  water-power  and  all  their  rights, 
privileges,  and  duties  respecting  the  same,  to  the  plaintiffs,  who 
thus  became  entitled  to  the  exclusive  rights  of  forever  using  the 
soil  imbedded  in  the  full  basin  for  the  purpose  of  flowing  it  with 
tide-waters,  and  of  keeping  the  soil  within  the  receiving  basin  un- 
covered by  tide-waters,  and  of  using  it  to  receive  and  convey 
away  the  waters  flowing  from  the  full  basin,  and  of  holding  and 
using  all  the  water-power  which  can  be  and  is  created  by  the 
dams,  without  any  hindrance,  obstruction,  or  diminution  of  the 
capacity  of  the  basins,  or  of  the  right  to  cut  raceways  in  the  cross 
dam ;  and  that .  the  defendants,  pretending  to  act  under  certain 
statutes,  threaten  to  build  a  railroad  through  the  basins  and  over 
the  cross  dam,  and  have  begun  to  build  it  by  driving  piles  in  both 
basins,  and  that  the  effect  will  be,  to  diminish  the  capacity  of  the 
basins,  and  destroy  two  mill-sites  on  the  cross  dam,  whereby 
the  water-power  will  be  diminished  and  the  plaintiff's  franchise 
abridged.  Held,  the  right  of  using  the  land  of  others  in  the  ba- 
sins, for  the  creation  of  a  water-power,  was  a  franchise  or  ease- 
ment ;  that  this  was  sufficiently  alleged  ;  that  the  acts  of  the  de- 
fendants, in  filling  up  parts  of  the  basins  for  the  purpose  of  mak- 
ing a  railroad,  were,  if  illegal,  a  disturbance  of  the  plaintiffs  in 
the  enjoyment  of  their  franchise,  for  which,  an  action  on  the  case 
would  be  the  remedy  at  law  ;  that  such  injury  is,  in  strict  law,  a 
nuisance,  and,  therefore,  under  St.  1827,  c.  88,  subject  to  the 
Court's  equity  jurisdiction  ;  that  the  biH  did  not  show  that  there 
was  an  adequate  and  complete  remedy  at  law,  and  a  bill  in  equity 
was  the  more  appropriate  remedy.  —  Boston  Water ,  4^c.,  v.  War'- 
cester,  4^c.,  xvi.  512, 

10 
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B.  Chancery  jurisdiction  of  trusts. 

1.  The  Revised  Statutes,  c.  81,  §  8,  give  the  Supreme  Court 
equity  jurisdiction  of  ^'all  suits  and  proceedings  for  the  enforcing 
and  regulating  the  execution  of  trusts,  whether  the  trusts  relate  to 
real  or  personal  estate."  Held,  this  provision  embraces  implied 
as  well  as  express  trusts.  —  Wright  v.  Damt^  xxii.  66. 

2.  The  Supreme  Court  has  jurisdiction  of  a  suit  in  equity  to 
enforce  the  execution  of  a  trust,  tliough  there  be  a  remedy  at  law, 
especially  if  the  plaintiff  is  entitled  to  a  discovery,  or  if  the  de- 
fendant is  bound  to  state  an  account  of  the  trust  fund  and  its  pro- 
ceeds. —  First  Congregationaly  ^c,  v.  TrusteeSy  4^c.,  xxiii.  148. 

3.  A.,  by  a  letter  of  credit,  authorized  B.  to  draw  on  him  at 
six  months  sight ;  B.  to  furnish  A.  with  funds  to  cover  the  draft, 
at  or  before  maturity,  and  to  make  the  bill  of  lading  of  the  goods, 
which  he  should  purchase  with  tlie  draft,  to  the  order  of  A.,  and 
send  it  to  A.'s  agent,  and  send  a  copy  thereof  to  A.,  with  the 
draft.  B.  purchased  goods  of  C,  giving  him  in  payment  a  draft 
on  A.,  and  also  caused  the  bill  of  lading  and  a  copy  thereof  to  be 
sent  agreeably  to  the  letter  of  credit.  The  goods  reached  their 
destination,  and  A.'s  agent  ordered  them  to  be  delivered  to  him- 
self, received  and  sold  them.  C.  indorsed  and  negotiated  the 
draft,  but  A.  refused  to  accept  it  or  pay  it  at  maturity,  and  C,  as 
indorser,  paid  the  amount  to  the  holder,  with  damages.  B.  did 
not  furnish  A.  with  funds  to  cover  the  draft.  Held,  on  a  bill  in 
equity,  that  C.  was  entitled  to  the  proceeds  of  the  sale  of  the 
goods.—  Stevenson  v.  •Austin^  3  Met.  474. 

4.  Before  the  Revised  Statutes,  this  Court  could  not  compel 
an  incorporated  board  of  trustees  to  execute  a  trust  imposed  on 
them  by  their  charter,  and  not  arising  under  a  deed  or  will  or  iu 
the  settlement  of  an  estate.  —  First  CongregcUional^  4^c.,  v. 
Trustees,  ^c,  xix.  492. 

6.  A  town,  acting  as  a  parish,  raised  a  fund,  to  be  held  in  trust 
for  the  support  of  a  minister.  Afterwards,  a  parish  was  organized 
in  the  town,  and  a  minister  settled  over  the  parish  with  a  salary  of 
$  600.  The  parish  subsequently  voted  him  the  sum  of  $  260, 
and  the  income  of  the  fund,  as  his  salary  for  the  next  year,  but 
the  trustees  refused  thus  to  apply  the  income.  In  a  suit  in  equity 
against  them  to  compel  such  application,  held,  the  parish  and  the 
minister  were  properly  joined  as  plaintiffs,  and  that  the  town  was 
not  a  proper  party,  having  no  interest  in  the  fund  after  the  organi- 
zation of  the  parish.  — First  Congregational^  ^c,  v.  Trustees^  ^^c, 
xxiii.  148. 

6.  Bill  in  equity  by  A.,  an  administratrix,  against  B.  and  C, 
alleging  that  a  residuary  share,  bequeathed  to  A.'s  intestate  by  his 
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father,  was  in  the  hands  of  B.,  administrator  cum  testa,  an- 
nex, j  of  the  father,  and  that  the  intestate,  to  defraud  his  credit 
tors,  had  assigned  such  share  to  C,  his  brother,  and  praying  that 
such  assignment  might  be  set  aside,  and  the  share  paid  over  to  A., 
as  administrator.  Held,  the  purpose  of  the  bill  was  to  enforce  a 
trust  arising  under  a  will,  or  in  the  settlement  of  an  estate  ;  that, 
as  a  collateral  and  incidental  matter,  questions  of  fraud  must 
necessarily  be  considered  and  settled  ;  and,  therefore,  although 
this  Court  might  not  have  power  to  set  aside  a  contract  for  fraud 
alone,  this  case  fell  within  their  equity  jurisdiction.  —  Holland  v. 
Oruftj  XX.  321. 

7.  Held,  the  suit  was  rightly  brought  by  A.,  as  representing 
the  creditors  of  the  intestate.  —  Ibid. 

8.  On  the  26th  and  27th  of  December,  1833,  the  owner  of 
certain  real  and  personal  property  assigned  it  to  four  persons,  who, 
in  consideration  thereof,  gave  him  their  joint  negotiable  notes  for  a 
large  amount,  but  less  than  the  value  of  the  property,  as  estimated 
in  a  list  exhibited  at  the  time.  The  notes  contained  a  proviso, 
that,  if  any  incumbrance  should  afterwards  be  found  to  exist  upon 
the  property,  the  amount  thereof  should  be  indorsed  upon  the 
notes.  They  also  gave  him  a  bond  to  sell  the  property,  and,  in 
case  the  proceeds  exceeded  the  amount  of  the  notes,  to  pay  the 
excess  over  to  him.  The  assignor,  being  indebted  to  certain 
banks  and  individuals,  upon  notes  and  drafts,  indorsed  to  the  banks 
the  above  notes  on  the  28th  of  December,  and  the  same  day 
made  an  agreement  under  seal  with  the  banks  as  follows.  The 
banks  covenant  to  pay  his  notes  and  drafts,  mentioned  in  a  sched- 
ule annexed,  (being  equal  in  amount  to  the  notes  of  the  assignees 
and  many  of  them  held  by  the  banks)  at  maturity,  provided  no  in- 
dorsement shall  be  made  on  the  assignees'  notes  on  account  of 
any  incumbrance  upon  the  property  ;  otherwise,  with  a  deduction 
of  such  indorsement.  If  either  of  the  banks  held  any  notes  or 
drafts  promised  or  accepted  by  the  assignor,  and  unintentionally 
omitted  in  the  schedule,  such  bank,  in  the  first  instance,  to  receive 
the  amount  due  thereon,  and  the  same  to  be  deducted  from  the 
sum  to  be  paid  by  the  banks  upon  the  notes,  &c.,  in  the  schedule. 
January  4tn,  1 834,  the  banks  and  the  assignees  entered  into  an 
agreement,  with  the  knowledge  and  consent  of  the  assignor,  by 
which  the  assignees  covenant  to  pay  to  the  banks  the  proceeds  of 
the  property  from  time  to  time  as  received,  to  be  applied  in  pay- 
ment ot  the  assignees'  notes  ;  in  consideration  whereof,  the  banks 
covenant  not  to  demand  of  the  assignees,  on  account  of  these 
notes,  a  greater  amount  than  shall  have  been  then  actually  received 
by  them  from  the  sales.  The  banks  having  paid  the  scheduled 
notes,  &c.,  as  they  fell  due,  until  notified  that,  in  consequence  of 
notes  held  by  them  and  unintentionally  omitted  in  the  schedule, 
and  of  incumbrances  on  the  property,  there  would  be  a  deficiencr 
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of  assets  to  pay  the  whole  of  the  scheduled  securities  ;  held,  the 
agreement  between  the  assignor  and  the  banks  created  a  trust  in 
favor  of  the  scheduled  creditors,  to  have  their  claims  paid  by  the 
banks,  which  this  Court,  under  St.  1817,  e.  87,  might  enforce. — 
Bryant  v.  Russell^  xxiii.  508. 

9.  Held,  one  creditor  could  not  sue  alone,  but  should  join  all 
the  others,  who  were  unpaid,  or  sue  in  behalf  of  himself,  and 
those  who  might  choose  to  come  in  and  obtain  equal  satisfaction 
with  him.  —  Ibid. 

10.  Held,  the  clause  in  the  contract  between  the  assignor  and 
the  banks,  respecting  notes  or  drafts  held  by  the  banks,  and  unin- 
tentionally omitted  in  the  schedule,  upon  which  the  assignor  was 
*'  promiser  or  acceptor,"  was  meant  to  embrace  securities  on 
which  the  assignor  was  principal  debtor,  and  therefore  applied  to 
a  draft  drawn  by  him  upon  a  person  without  funds,  and  not  accept- 
ed ;  other  like  drafts  being  included  in  the  schedule.  —  Ibid. 

11.  Held,  the  proviso,  that  if  it  should  thereafter  appear  that 
there  were  incumbrances  then  existing  on  the  property  assigned, 
the  amount  of  them  shpuld  be  indorsed  on  the  assignees'  notes, 
was  meant  to  apply  to  incumbrances  not  openly  appearing,  and 
which  might  reasonably  be  understood  to  be  not  then  known,  re- 
collected and  considered  ;  though  by  some  legal  intendment  the 
assignees  might  be  deemed  to  have  had  constructive  notice.  — 
Ibid. 

12.  Held,  in  computing  the  amount  of  an  incumbrance  arising 
from  an  attachment,  the  assignees  had  a  right  to  include  interest 
and  costs.  —  Ibid. 

13.  Held,  a  failure  of  the  assignor's  title  to  any  parcel  of  the 
property  was  an  incumbrance,  the  amount  of  which  should  be 
computed,  according  to  its  valuation  in  the  list  of  property  exhibit- 
ed at  the  time  of  assignment.  —  Ibid. 

14.  The  consideration  for  the  assignees'  notes  was  in  part  the 
assignor's  own  note,  with  a  mortgage  of  '^  all  his  right,  title  and 
interest  "  in  a  manufactory  consisting  of  real  and  personal  proper- 
ty. It  afterwards  appeared,  that  he  had  joined  with  the  other 
proprietors  in  conveying  the  manufactory  to  trustees,  to  sell  it, 
and  from  the  proceeds  pay  the  company  debts,  and  account  for 
the  surplus,  if  any  ;  and  that  there  was  no  surplus.  Held,  the 
assignor's  title  had  wholly  failed,  and  the  assignees  might  have  the 
whole  amount  of  his  note  deducted  from,  and  indorsed  upon,  their 
note.  But  if  there  had  been  no  such  previous  conveyance  of  the 
legal  estate,  it  seems,  they  could  not  have  claimed  any  deduction, 
on  the  ground  that  the  manufactory  was  rendered  valueless  by  the 
company's  debts.  — ^  Ibidk 
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15.  The  funds  in  the  hands  of  the  banks  being  insufficient  to 
pay  all  the  scheduled  notes  and  drafts,  proved  in  a  creditors'  bill 
in  equity  against  the  banks  ;  held,  the  creditors  who  failed  to  come 
in  and  prove  their  debts  were  not  to  be  regarded  in  distributing  the 
fund,  nor  their  shares  retained  by  the  banks,  but  the  proving  cred- 
itors should  receive  the  whole.  —  Ibid. 

16.  Held,  the  assignees  were  liable  for  the  full  amount  of  their 
notes,  deducting  for  the  incumbrances,  as  agreed,  without  refer- 
ence to  what  they  received  from  sales  of  the  property.  —  Ibid. 

17.  Held,  the  scheduled  creditors  were  entitled  to  interest  on 
their  respective  notes  and  drafts,  from  the  time  when  they  fell  due 
and  began  to  draw  interest.  —  Ibid. 

18.  Held,  although  it  was  expressly  agreed  that  the  scheduled 
debts  should  be  fully  paid  as  they  became  due,  this  was  upon  the 
supposition  that  the  fund  would  be  sufficient  to  pay  them  all,  and 
without  any  intent  to  prefer  one  to  another  ;  and,  there  being  a 
deficiency  of  assets,  the  loss  should  be  apportioned  pro  rata  upon 
all  the  debts.  —  Ibid. 

19.  Held,  the  banks  should  be  protected  in  their  payments  in 
full  to  third  persons,  made  bona  fide  and  before  they  had  reason 
to  expect  a  deficiency  of  assets,  but  the  loss  must  be  apportioned 
upon  all  the  scheduled  securities  held  by  the  banks  themselves.  — 
Ibid. 

20.  Held,  a  mere  technical  and  constructive  notice  to  the 
banks,  that  the  fund  would  be  insufficient  to  pay  all  the  debts,  did 
not  bind  them  to  withhold  payment  as  they  fell  due  ;  but  there 
must  have  been  proof  to  satisfy  them  of  the  fact.  —  Ibid. 

21.  Held,  the  scheduled  creditors,  plaintifiTs  in  the  bill  in  equity 
against  the  banks,  should  have  costs,  to  be  paid  from  the  trust 
fund  ;  but  not  the  defendants.  —  Ibid. 


C.  Chancery  jurisdiction  in  cases  of  account. 

Bill  in  equity  for  an  account.  The  bill  alleges,  that  the  plain- 
tiffs formed  a  partnership  with  the  defendant,  to  run  a  line  of 
stages  between  M.  and  £.  L.,  as  part  of  a  more  extended  line  ; 
each  to  bear  half  the  expenses  and  receive  half  the  fare  ;  that  sub- 
sequently the  defendant  bought  of  the  plaintifis  their  interest  in 
the  property,  promising  to  account  to  them,  on  settlement,  for  a 
certain  sum  ;  that  the  defendant  received  all  or  nearly  all  the  fare, 
and  the  partnership  concerns  had  never  been  settled.  Flea,  that 
the  line  between  M.  and  E.  L.  was  part  of  one  more  extended; 
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that  agents  had  been  employed  to  manage  the  affairs  of  the  whole, 
with  authority  to  receive  the  fares  ;  that,  after  paying  the  expenses 
of  such  agencies,  the  balance  of  the  receipts  was  to  be  divided 
among  the  respective  proprietors  of  the  intermediate  lines  ;  that 
there  had  been  a  general  dissolution  of  the  company  of  the  pro- 
prietors of  the  entire  line,  and  its  concerns  had  never  been  ad- 
justed ;  and  that  the  defendant  had  not  within  his  control  the 
means  of  effecting  a  settlement  of  the  account.  Held,  the  plea 
was  not  a  good  defence.  —  JVet^/on  v.  Thayer j  xvii.  129. 


D.  Chancery  jurisdiction  for  discoyery  of  secreted  prop- 
erty. 

1.  A.  and  B.  deposited  a  deed  in  the  hands  of  C.  A.  after- 
wards demanded  it  of  C,  who  refused  to  give  it  up  until  he  should 
be  so  ordered  by  the  Court,  B.  also  claiming  the  right  to  have 
possession  of  it.  A  brings  a  bill  in  equity  to  recover  possession 
of  the  deed,  without  first  suing  out  a  writ  of  replevin.  Held,  the 
Court  had  jurisdiction  of  the  case,  under  Revised  Statutes,  c.  81, 
§  8.  — Mills  V.  Gore^  xx.  28. 

2.  A  bill  in  equity  lies,  to  compel  the  discovery  and  redelivery 
to  the  plaintiff  of  a  note  taken  by  the  maker  and  concealed  and 
withheld  so  that  it  cannot  be  replevied,  though  either  trover  or  as- 
sumpsit might  have  been  maintained.  —  Clapp  v.  Shephard^  xxiii. 
228. 

3.  If  it  appear,  that  the  facts  concerning  which  a  discovery  is 
sought  are  material  to  the  relief,  the  bill  need  not  aver  that  the 
discovery  is  material,  and  necessary  to  prove  the  facts  alleged.  — 
IHd. 

4.  The  plaintiff  is  bound  to  set  forth  his  title  to  the  note.  It 
is  not  enough  to  allege  generally  that  he  is  the  owner.  —  Ibid. 

5.  By  the  Revised  Statutes,  c.  81,  §  8,  a  bill  in  equity  lies,  to 
compel  delivery  of  property,  which  is  detained,  &c.,  so  that  it 
cannot  be  replevied.  Held,  this  act  does  not  apply,  unless  the 
party  might  legally  bring  an  action  of  replevin,  and  is  prevented 
from  effectually  prosecuting  it,  by  reason  of  the  concealment,  &c. 
of  the  property,  &c.  by  the  defendant.  —  Clapp  v.  Shephardy  2 
Met.  127. 

6.  After  dissolution  of  a  partnership.  A,  a  member  thereof, 
assigned  his  interest  to  B,  to  whom  a  debtor  of  the  firm  gave  his 
note,  payable  to  him  or  order,  in  settlement  of  the  claim.  Cer- 
tain differences  between  the  partners  having  been  left  to  arbitra- 
tors, they  awarded  the  note  to  C,  one  of  the  firm,  who  gave  notice 
thereof  to  the  debtor,  and  forbade  his  paying  it  to  any  one  else. 
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The  note  never  eune  into  C.'s  hands,  but  A»  took  it,  aod  indorsed 
it,  as  attorney  for  B.,  to  D.,  to  whom  it  was  paid,  after  the  ^bove 
notice.  C.  afterwards  obtained  a  decree  for  specific  performance 
of  the  award,  and  filed  a  biU  in  equity  against  A.  and  the  maker  of 
the  note,  to  compel  a  delivery  of  the  note  to  him,  alleging  that  it 
had  been  taken,  detained,  secreted  or  withheld  from  him,  so  that 
it  could  not  be  replevied.  As  against  A.,  the  bill  was  taken  pro 
confesso.  Held,  by  the  above  proceedings  C  had  not  become 
legal  owner  of  the  note,  and  could  not  maintain  this  bill  against 
the  promisor.  —  Ibid. 


E.  Chancery  jurisdiction  to  enforce  specific  performance. 

1.  One  A.,  being  in  possession  of  certain  land,  and  the  defend- 
ant, who  claimed  title  thereto,  agreed  in  writing  to  submit  their 
claims  to  B.  as  arbitrator,  his  award  to  be  final.  B.  awarded, 
that  the  defendant  had  no  legal  title,  and  should  execute  a  release 
to  A.  ;  but  he  refused  to  do  it.  A.  having  afterwards  died,  his 
administrator  sold  the  land  under  a  license,  and  conveyed  it  with- 
out warranty.  The  purchaser  and  the  administrator  then  join  in 
bringing  a  bill  in  equity,  to  compel  the  defendant  to  execute  a  re- 
lease. Held,  the  administrator  was  a  necessary  party  to  the  suit ; 
that  the  agreement  to  refer  was  equal  and  mutual ;  that  the  agree- 
ment and  award  passed,  in  equity,  to  the  purchaser,  with  the  land, 
though  not  expressly  assigned,  the  administrator  having  affirmed 
the  assignment  by  becoming  a  party  to  the  suit,  and  having  author- 
ity to  make  such  assignment ;  and  therefore  that  the  bill  was  right- 
ly brought,  and  the  purchaser  entitled  to  a  decree.  —  Hodges  v. 
Saunders^  xvii.  470. 

2  A  bill  in  equity  will  He  for  specific  performance  of  a  written 
contract  concerning  personal  property,  where  there  is  not  an  ade- 
quate remedy  at  law.  —  Clark  v.  Flinty  xxii.  231. 

3.  Where  A.,  the  owner  of  a  chattel,  agrfees  in  writing,  for  a 
valuable  consideration,  to  hold  it  subject  to  the  order  of  B.,  but 
afterwards  assigns  it  to  C,  who  has  notice  of  such  contract,  B. 
may  maintain  a  bill  for  specific  performance  against  C.  —  Ibid. 

4.  Agreement  between  the  plaintiff  and  the  defendants,  that 
that  they  should  remove  a  bank  of  gravel  from  his  land,  and  pay 
him  $  1  per  square,  but  should  not  pass  over  his  land  in  doing  it. 
The  defendants  procured  a  license  to  cross  the  adjoining  land, 
over  which  it  became  necessary  to  pass  in  removing  the  gravel ; 
but,  after  a  part  was  removed,  the  license  was  revoked.  The 
plaintifiT  thereupon  offered  to  allow  the  defendants  to  pass  over  his 
land  ;  but  this  could  not  be  done  without  great  expense  to  them. 
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Upon  a  bill  for  specific  performance,  held,  it  should  not  be  sus- 
tained, because  the  revocation  of  the  license  had  rendered  per- 
formance unlawful,  and  the  plaintiff  had  a  plain,  adequate  and 
complete  remedy  at  law.  —  Sears  v.  Boston^  xvi.  357. 


F.  Chancery  jurisdiction  for  redemption  of  mortgages. 

1.  A.  had  several  loans  from  a  bank,  at  different  times,  on 
notes  indorsed  by  B.  for  his  accommodation,  and,  on  obtaining 
two  of  them,  lodged  collateral  security,  agreeing  that  it  might  be 
applied  to  the  payment  of  any  sum  that  he  had  obtained  or  might 
obtain  on  loan  or  discount  from  the  bank.  The  bank  made  col- 
lections on  this  security,  which  were  applied  in  part  payment  of 
the  notes  discounted  when  the  security  was  lodged,  and  then  re- 
covered judgments  for  the  balance  of  those  notes,  in  suits  against  B., 
the  indorser,  and  satisfied  the  judgments  by  levies  upon  B.'s  lands. 
C.  also  recovered  a  judgment  against  B.,  and  sold  on  execution 
B.'s  right  to  redeem  the  land  levied  on  by  the  bank,  and  then 
transferred  the  right  thus  acquired  to  D.  After  satisfaction  of  the 
bank's  judgments  by  the  levies,  the  bank  collected  other  sums  on 
the  collateral  security,  and  applied  them  to  other  notes  indorsed 
by  B.  and  discounted  for  A.  D.  thereupon  demanded  that  said 
sums  should  be  applied  to  the  discharge  of  the  judgments  of  the 
bank  against  B.,  and  brought  a  bill  in  equity  against  the  bank,  to 
redeem  the  lands  on  paying  only  the  balance  which  would  be  due 
on  the  judgments  after  deducting  those  sums.  Held,  the  bill 
could  not  be  sustained. — Richardson  v.  Washington^  ^^c,  3 
Met.  536. 

2.  Bill  in  equity  against  A.,  an  execution  creditor,  to  whom 
real  estate  had  been  set  off,  by  B.,  another  creditor  of  the  same 
debtor,  who  had  levied  an  execution  upon  the  debtor's  right  to  re- 
deem from  A.  It  appeared  that  B.  recovered  his  judgment,  con- 
trary to  §  3,  c.  92  of  the  Revised  Statutes,  the  debtor  being  out 
of  the  Commonwealth,  and  receiving  no  notice  of  the  suit.  Held, 
the  bill  did  not  lie.  —  Downs  v.  Fuller^  2  Met.  135. 

3.  A  widow  cannot  maintain  a  bill  in  equity  for  her  dower, 
where  she  has  a  remedy  at  law.  Hence,  such  bill  must  allege, 
either  that  the  husband  was  seised  during  the  marriage  only  of  an 
equity  of  redemption,  or  that  she  joined  him  in  the  mortgage.  — 
Messiter  v.  Wright ^  xvi.  151. 
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G.  Chancery  jurisdiction  to  compel  contribution. 

1.  A  surety  in  a  bond  having  died  intestate,  leaving  more  than 
one  child,  after  the  administration  of  his  estate  was  closed,  his  co- 
sure^  was  compelled  to  pay  a  part  of  the  penalty.  Held,  under 
Revised  Statutes,  c.  70,  §  16,  the  latter  might  maintain  a  bill  in 
equity  for  contribution  against  the  children,  though  he  might  have 
a  remedy  at  law,  it  being  the  intent  of  the  Legislature  to  give  con- 
current equity  jurisdiction  to  this  Court  in  such  cases.  ■ —  Wood  v. 
Leland,  xxii.  503. 

2.  A.  and  B.  being  sureties  for  C,  A.,  having  paid  the 
debt,  files  a  biU  in  equity  against  the  heirs  of  B.  for  contribution, 
and  summons  all  of  them  within  reach  of  process,  there  being 
others  who  could  not  be  reached.  Held,  under  Revised  Statutes, 
c.  70,  A.  should  have  a  several  decree  against  each  defendant  for 
an  equal  share  of  the  whole  claim  against  B.  —  Wood  v.  Leland^ 
1  Met.  387. 

3.  One  of  the  defendants  having  died,  held,  his  administrator 
should  be  summoned  in,  and  the  same  decree  rendered  against 
him,  to  which  the  heir,  if  alive,  would  have  been  subject.  — Ibid. 


H.  Chancery  Pleading,  Evidence  and  Practice, 

1 .  A  bill  in  equity  must  contain,  in  the  stating  part,  every  aver- 
ment necessary  to  entitle  the  plaintiff  to  relief,  set  forth  distinctly 
and  expressly.  And  a  defect  in  this  particular  cannot  be  supplied 
by  inference,  or  by  a  reference  to  other  parts  of  the  bill.— 
Wright  V.  DanUy  xxii.  55. 

2.  Bill  in  equity  against  a  purchaser  of  land,  seeking  to  hold 
him  accountable  for  the  application  of  the  purchase  money.  The 
stating  part  of  the  bill  alleged,  that  a  deed  was  placed  in  the  hands 
of  D.,  on  the  express  trust  and  condition  that  he  should  deliver  it 
to  the  purchaser  only  on  payment  of  half  the  price,  which  D.  had 
contracted  to  pay  over  to  the  plaintiff,  and  that  the  deed  was  de- 
livered by  D.,  the  purchaser  having  notice  of  the  trust ;  but  omit- 
ted to  state,  whether  the  purchaser  did  or  did  not  pay  half  the 
money  to  D.  Held,  the  bill  was  defective,  because,  if  the  pur- 
chaser did  pay  one  half  the  money,  he  was  not  bound  to  see  to 
its  application.  —  Ibid. 

3.  A  bill  in  equity,  in  which  the  plaintiff  claims  one  general 
right,  is  not  muUijarious^  though  the  defendants  may  have  separate 
and  distinct  rights.  —  Dimmock  v.  Bixby^  xx.  363. 
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4.  A  bill,  filed  by  tbe  assignees  of  an  insolvent  debtor,  prayed 
the  aid  and  directions  of  the  Court  in  relation  to  conflicting  claims 
of  creditors,  and  the  order  in  which  they  should  be  paid,  and  also 
prayed  for  relief  against  tbe  debtors  of  the  assignor,  and  sought  to 
enforce  payment  from  them.  Held,  the  two  branches  of  the  bill, 
being  founded  on  distinct  rights,  were  misjoined  in  one  suit.  — 
Ibid. 

5.  A  supplemental  bill  should  not  be  filed  as  of  course,  but  only 
by  leave  ot  court,  and  for  cause  ;  and  its  contents  must  be  verified 
by  afiidavit  or  otherwise.  —  Ptdrick  v.  White^  1  Met.  76. 

6.  The  grounds  of  such  biU  must  be  one  of  tbe  following  ;  that 
the  new  matter  relied  on  arose  after  the  conunencement  of  suit ; 
that  the  plaintiff  first  had  notice  of  it,  or  such  notice  as  was  avail- 
able, after  it  was  too  late  to  amend  ;  or  that  through  inadvertence, 
misapprehension,  &c.  of  himself  or  his  counsel  or  agents^  or  oth- 
er satisfactory  cause,  he  has  been  prevented  from  sooner  availing 
himself  of  such  new  matter.  —  Ibid, 

7«  Where  a  bill  in  equity  contains  specific  charges  of  fraud, 
end  the  answer  only  in  general  terms  denies  all  fraud,  the  plaintifT 
should  except  to  the  form  of  the  answer ;  but  the  charges  are  not 
therefore  to  be  taken  for  true,  and  the  defendant  estopped  to  deny 
them.  —  Parkman  v.  Wtlchy  xix.  231. 

8.  A  bill  in  equity  alleged,  that  C,  the  equitable  owner  of  one 
half  of  a  ship,  drew  on  some  of  the  defendants,  the  legal  owners, 
an  order  to  pay  the  plaintiff  all  balances  due  C.  in  account,  and 
hold  C.'s  interest  in  the  ship,  subject  to  the  plaintiff's  order;  that 
this  order  was  absolutely  and  in  writing  accepted,  but  afterwards 
the  acceptors  assigoed  the  ship  to  the  other  defendants,  with  notice 
of  the  acceptance.  The  answer  admitted  an  acceptance,  but 
averred  that  it  took  place  with  notice  to  the  plaintiff  that  no  bal- 
ance was  due  C,  but  a  large  balance  due  from  him,  for  which  the 
vessel  was  held.  Held,  this  averment  was  not  a  responsive  one, 
and,  as  it  contradicted  the  written  acceptance,  could  not  be  proved 
by  parol  evidence.  —  Clark  v.  Flinty  xxii*  231. 

9.  In  an  equity  suit,  the  plaintiff  cannot  by  a  special  replication 
deny  part  of  the  matter  of  the  plea,  and  restate  the  substance  of 
the  bill.  A  plea,  if  the  only  defence,  must  allege  some  fact, 
which  is  an  entire  bar  to  the  suit  or  some  substantive  part  of  it  ; 
and,  if  defective  in  this  respect,  whether  true  or  false,  the  plaintiff 
should  move  to  set  it  aside  for  insufficiency.  —  Jfewtoii  v.  Thayer ^ 
xvii.  129. 

10.  Where  a  bill  for  discovery  and  relief  is  filed  against  one 
who  is  bound  to  make  discovery,  but  not  liable  to  a  decree  for  re- 
lief, he  should  demur  only  to  that  part  of  the  bill  which  prays  for 
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relief.  A  demurr^  to  the  whole  will  be  overruled.  —  Wfighi  v. 
Dame^  1  Met.  337. 

lit  After  a  demurrer  of  record  to  the  whole  bill  is  overruled, 
there  may  be  a  demurrer  one  tenus  to  a  part  of  it.  But  the  de- 
fendant shall  not  have  costs.  —  Ibid.     (See  St  1841,  c.  129.) 

12.  In  case  of  demurrer,  for  want  of  jurisdiction,  to  the  whole 
of  a  bill  in  equity,  the  bill  will  not  be  dismissed,  unless  it  appear 
that  no  substantial  and  essential  part  of  the  complaint  is  within  the 
jurisdiction  of  the  Court.  —  Boston  Water  Power ^  SfO.y.  fVorces-^ 
ter  Railroad,  xvi.  512. 

13.  Upon  demurrer  to  a  bill  in  equity,  if  it  appear  that  che 
plaintiff  is  entitled  to  relief  as  to  some  of  the  matters  alleged,  and 
not  as  to  others  ;  and  if  Uie  bill  is  noc  multifiurious ;  the  deniurrers 
should  be  overruled.  —  Dimmock  v.  Bixby,  xx.  368. 

14.  Whether,  in  an  equity  suit,  the  defendant  can  use  his  own 
deposition,  when  the  plaintiff,  under  the  rule  of  Court,  preveiMs 
him  from  making  oath  to  his  answer,  qwxre.  —  Babcock  v.  Smithy 
xxii.  61* 

15.  The  answer  of  one  defendant  to  a  bill  in  equity,  if  respon* 
.  sive  to  the  bill,  is  evidence  for  the  other,  more  especially  where 

the  suit  is  brought  for  a  chattel  deposited  with  the  latter,  and  the 
detaining  of  which  he  justifies  under  the  title  of  the  former.  -^ 
Mills  V.  Gore,  xx.  28. 

16.  St.  1826,  c.  109,  provides,  that,  in  equity  suits,  any  justice 
of  the  Court  may  make  all  interlocutory  orders  and  decrees  neces- 
sary to  the  full  hearing  and  final  determination  of  such  sdts.  Held, 
an  order  for  trial  of  an  issue  by  jur^  was  an  interlocutory  order, 
and  therefore,  where  the  only  material  question  was  the  sanity  of 
the  plaintiff,  the  Court,  when  held  by  a  single  judge,  might  direct 
an  issue  to  be  framed  and  tried  by  jury,  for  the  purpose  of  isettling 
this  question,  before  a  general  hearing.  —  Eames  v.  Eameey  ^vi^ 
141. 


/•  Parties  in  Chancery. 

1.  A  member  of  a  corporation,  though  not  an  agent  or  officer 
thereof,  may  be  made  party  to  a  bill  against  the  company  and  in- 
dividuals, for  discovery  and  relief ;  and  must  answer,  on  oath,  so 
much  of  the  bill  as  seeks  for  a  discovery  of  matters  affecting  the 
corporation.  —  Wright  v.  Dame,  1  Met.  237. 

2.  The  bill  need  not  allege  that  he  has  any  greater  information 
than  other  membeirs,  nor  assign  any  special  Reason  for  xeq^iripg  & 
discovery  firom  him.  *^  Ibid. 
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3.  A  bill  in  equity  alleged,  that  the  plaintiff  was  owner  of  a 
water-power,  which  the  defendant  had  impaired,  and  a  part  of 
which  only  was  leased  to  a  third  person.  Demurrer,  on  the 
ground  that  the  lessee  should  have  been  a  party  plaintiff.  Held, 
It  did  not  appear  that  the  lessee  was  injured,  and  the  demurrer  was 
overruled.  —  Boston  Water  Power  Co.  v.  Worcester  Railroadj 
xvi.  512. 

4.  A  debtor  conveyed  all  his  property,  taking  a  note  for  the 
price,  with  a  proviso  that  the  amount  of  any  incumbrance  on  the 
property  should  be  indorsed  upon  the  note.  He  then  assigned  the 
note,  the  assignee  covenanting  to  pay  all  his  debts,  deducting  any 
amount  which  might  be  thus  indorsed.  A  creditor  having  brought 
a  bill  in  equity  against  the  assignee,  to  obtain  satisfaction  of  his 
claim ;  held,  the  promiser  of  the  note  was  not  a  necessary  party 
to  such  bill.  —  Williams  v.  Russell^  xix.  162. 

5.  In  case  of  an  assignment  for  benefit  of  creditors,  though 
they  must  join  in  a  bill  brought  to  compel  a  distribution  of  the 
trust  fund  ;  yet  any  individual  creditor,  if  injured  by  a  breach  of 
duty  in  the  assignee,  may  maintain  a  suit  alone.  —  DimtMck  v. 
Bixby,  XX.  368. 

6.  So,  a  single  creditor  may  sue,  in  such  case,  upon  the 
covenants  of  the  assignee,  though  in  their  terms  joint.  —  Ibid. 

7.  The  plaintiffs,  inhabitants  of  the  town  of  H.,  brought  a 
bill  in  equity  against  the  town,  under  St.  1839,  c.  60,  to  restrain 
the  town  from  applying  its  portion  of  the  surplus  revenue  in  a 
manner  not  authorized  by  law,  and  alleged  that  they  were  in- 
habitants and  men  of  property,  liable  to  taxation  therein,  and 
that  they  would  be  directly  injured  by  the  proposed  application 
of  the  money.  Held,  the  plaintiffs  had  a  sufficient  interest  in 
the  money  and  its  application  to  sustain  the  bill,  if  any  qualifi- 
cation of  interest  were  necessary  ;  but,  it  seems,  it  is  not  neces- 
sary. —  Simmons  v.  Hanover^  xxiii.  188. 


1.  5/.  43  Eliz.  c.  4,  relating  to  charitable  gifts  and  uses,  is,  in 
principle  and  substance, '  part  of  the  law  of  Massachusetts  ;  — 
( Goinff  v.  Emery ^  xvi.  107  ; )  at  least,  so  far  as  to  determine  what 
are  gifts  to  charitable  uses.  —  Sanderson  v.  White^  xviii.  328. 

2.  Devise  :  "I  give,  &c.,  all  the  residue  of  my  estate,  both 
real  and  personal,  to  the  cause  of  Christ,  for  the  benefit  and  pro- 
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motion  of  true  evangelical  piety  and  religion.  And  I  do  order, 
frc,  my  executor,  &c.,  to  collect  all  &e  above  last  specified 
property,  as  soon  as  can  be,  &c.,  without  forcing  the  sale,  &c., 
not  to  exceed,  however,  the  term  of  five  years,  and  pay  over  the 
same  unto  A.,  B.,  C.  and  D.,  placing  full  confidence  in  their  piety, 
judgment,  and  integrity,  immediately  to  be  by  them  sacredly  ap- 
propriated to  the  cause  of  religion  as  above  stated,  to  be  distribu- 
ted in  such  divisions,  and  to  such  societies  and  religious  charitable 
purposes,  as  they  may  think  fit  and  proper."  Held,  the  executor 
was  hereby  empowered  to  sell  the  real  estate,  in  order  to  effectu- 
ate the  other  objects  of  the  devise,  and  that,  under  the  Statute  of 
Elizabeth,  the  devise  was  not  void  for  uncertainty,  either  as  to  the 
persons  who  were  to  take  the  legal,  or  ultimate  beneficial  interest 
in  the  property.  —  Ibid. 

3.  In  case  of  gifts  to  charitable  uses,  no  neglect,  misappropria- 
tion of  funds,  or  other  breach  of  trust  by  the  trustees,  will  give  to 
the  donor's  heirs  a  right  to  claim  in  a  court  of  equity,  as  upon  a 
resulting  trust.  Hence,  they  have  no  beneficial  interest,  arising 
out  of  the  non-execution  oi  such  a  trust.  —  Ibid. 

4.  Devise  of  property  to  trustees,  in  trust,  to  be  paid  them  or 
their  successors,  whom  they  should  name,  and  thus  disposed  of : 
<'  The  said  sum  shall  be  kept  out  at  interest,  &c.,  and  the  interest 
or  annual  income  shall  be  applied  to  the  pay  or  maintenance  of  a 
faithful,  competent  instructor  of  said  school  in  A.,  aforesaid  ;  and 
I  hereby  request  my  said  trustees  to  give  to  said  institution  an  ap- 
propriate name,  relying  on  the  integrity  and  faithfulness  of  said 
trustees  and  their  successors,  to  make,  from  time  to  time,  such 
rules  and  regulations  as  they  may  believe  the  best  adapted  to  in- 
sure success,  always  having  a  regard  to  virtuous  and  pious  youth 
of  genius  in  indigent  circumstances."  The  trustees  were  after- 
wards incorporated,  the  charter  providing,  that  ''  all  grants  and 
donations,  which  had  been  or  should  be  thereafter  made  for  the 
purpose  aforesaid,  should  be  confirmed  to  the  said  trustees  and  their 
successors  in  that  trust,  forever,  for  the  uses  which,  in  such  in- 
struments, were,  or  should  be,  expressed ;  provided,  such  uses 
should  not  be  repugnant  to  the  design  of  this  act."  Held,  the 
trustees  were  authorized  to  apply  for  and  accept  such  charter,  as 
it  tended  to  effectuate,  not  to  defeat,  the  purposes  of  the  will ; 
and  that  the  heirs  could  not,  either  as  cestui  que  trusts  or  visiters, 
by  an  application  to  this  Court,  compel  an  execution  of  the  trust 
by  the  trustees.  — Ibid. 

5.  It  seems,  trustees,  having  themselves  a  visitatorial  power, 
may,  for  any  violation  of  law,  be  proceeded  against  either  in  law 
or  equity,  as  by  mandamus^  prohibition,  information,  or  action  on 
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the  case.  And  trustees,  acting  under  an  express  trust  in  a  will, 
and  being,  therefore,  within  the  equity  purisdiction  of  this  Court, 
are  within  its  superintendence,  not  as  itself  having  a  visitatorial 
power  or  right  to  control  the  charity,  bm  as  possessing  general 
jurisdiction  of  all  abuses  of  trust.  --^Ibid. 


eomnioii  iUniny. 


1.  It  seems,  a  distinct  record,  in  the  book  of  pro[Nrie(ors  of 
common  lands,  of  a  vote  passed  by  them  at  a  regular  meetmg, 
granting  to  one  of  them  a  parcel  of  the  land,  which  is  distinctly 
and  intelligibly  described,  cannot  be  controlled  by  parol  evidence. 
—  WilUams  v.  Ingtll^  xxi.  288. 

2.  But  if  the  book  leaves  it  doubtful,  whether  the  entry  is  the 
act  of  the  proprietors,  or  of  their  clerk  or  other  officer  ;  parol 
evidence  is  admissible,  to  show  by  whom  and  ^th  what  purpose 
the  entry  was  made.  —  Bnd. 

3.  Record  as  follows  ;  '^  August  IStfa,  1742.  At  the  request 
of  S.  W.,  is  granted  to  the  right  of  W.  P.,  half  an  acre."  Held, 
S.  W.  could  not  claim  under  such  grant,  without  proof  that  he 
derived  tide  under  W.  P.  —  Ibid. 


enttitiKin  HjitD. 


The  constitution  of  Massachusetts,  c.  6,  §  6,  provides,  that  all 
laws  theretofore  adopted,  used  and  approved  in  the  Colony,  Prov- 
ince, or  State,  and  usually  practised  on  in  the  courts  of  law, 
should  remain  and  be  in  full  force,  until  altered  or  repealed  by  the 
legislature.  Held,  the  adoption^  &c.,  of  a  rule  or  principle  of  the 
common  law  does  not  require  that  it  should  have  been  aajvdicaXed 
before  the  constitution  took  effect ;  but  that  the  Court  rely  on 
usage  and  tradition,  and  the  well-known  repositories  of  legal  learn- 
ing, — works  of  approved  authority,  —  to  learn  what  are  the  rules 
of  the  common  law  ;  and,  to  these  sources,  the  above  provision 
refers.  —  CommonweaUh  v.  Ckwrchilly  2  Met.  118. 
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eomiilafnt. 

1.  A  complaint,  alleging  that  the  complainant  ^^  has  probable 
cause  to  suspect  the  defendant's  guilt,"  is  not  sufficiently  certain 
to  justify  a  conviction  and  judgment  founded  upon  it.  —  Common- 
ioealth  V.  PhiltipSy  xvi.  211. 

2.  It  seems,  it  might  be  sufficient  to  justify  an  arrest  and  exam- 
ination by  a  magistrate,  and  a  binding  over  of  the  defendant,  to  an- 
swer in  a  higher  court.  —  tbid. 

3.  Complaint  before  a  justice  of  the  peace,  designed  as  the 
foundation  for  a  final  judgment,  that  A.  B.,  without  license,  '^  did 
sell  spirituous  and  fermented  liquors  in  a  shop  used  for  the  purpose 
of  tippling  or  gaming,  or  in  which  tippling  and  gaming  is  allowed ;" 
but  not  stating  who  was  the  purchaser,  or  that  he  was  a  person  un- 
known, or  that  the  quantity  was  less  than  twenty-eight  gallons,  or 
was  to  be  consumed  in  the  shop.  Held,  the  complaint  was  fatally 
defectiFe.  — CommonwedUh  v.  Dtan,  xxi.  334. 


^utimtfiin. 


1 .  Devise,  of  one  undivided  half  of  the  testator's  farm  to  trus- 
tees, for  the  support  of  his  son  A.,  with  the  direction  that  a  cer- 
tain part  of  the  dwelling-house  should  be  kept  for  A.'s  exclusive 
use  ;  and  of  the  other  undivided  half  to  B.,  on  condition  that  B. 
should  carry  on  the  whole  farm  at  the  halves,  and  pay  one  half 
the  yearly  income  to  the  trustees  or  guardian  of  A.,  for  A.'s  sole 
use  ;  furnish  A.  with  fuel,  and  with  a  horse  and  chaise,  whenever 
said  trustees,  &c.,  should  think  proper,  and  attend  to  his  person 
and  apartments  ;  and,  if  said  trustees,  &c.,  should  think  best  to 
remove  him  from  the  house  and  board  him  elsewhere,  pay  one 
half  the  income  of  the  whole  farm  to  A.'s  trustees  or  guardians 
for  A.'s  sole  use.  Held,  the  devise  to  B.  did  not  restrain  him 
from  alienating  the  estate  given  him,  during  A.'s  life  ;  that  a  pur- 
chaser from  B.  might  perform  all  the  above  conditions  ;  and  that 
B.  could  pass  a  peHect  title  to  the  estate,  by  conveying  it  subject 
to  the  condition.  —  Simonds  v.  Simonds^  3  Met.  558. 

2.  Where  certain  creditors  agree  to  give  their  debtor  an  exten- 
sion, and  accept  a  part  in  discharge  of  their  entire  claims,  on  con- 
dition that  another  creditor  shall  sign  the  same  agreement,  which 
creditor  has  previously  made  an  assignment  for  the  benefit  of  his 
own  creditors  of  his  claim  against  the  debtor ;  his  assignees  may 
perform  the  condition,  by  executing  the  above  agreement.  —  Gif- 
ford  v.  ^Ikn,  Ibid.  255. 
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3.  CoDvejraDce,  on  condition  that  the  grantee  shall  discharge  a 
mortgage  on  the  land,  made  hj  the  grantor,  but  not  fixing  any  time 
for  such  discharge.  Held,  it  must  be  done  in  reasonable  time.  — 
jRoM  V.  Tremainy  2  Met.  495. 


i&otimtitution. 


1.  It  seems,  a  statute  will  never  be  held  absolutely  void.  — 
fVellingiony  ^^c,  xvi.  87. 

2.  Where  a  statute  is  alleged  to  be  void,  as  exceeding  the  legis- 
lative power,  and  thus  invading  private  rights,  it  will  be  deemed 
void  no  further  than  this  objection  extends.  —  Ibid. 

3.  Where  an  act  would  be  constitutional  under  certain  circum- 
stances, these  will  be  presumed  to  exist.  Thus,  where  a  statute 
would,  upon  the  face  of  it,  be  an  invasion  upon  the  rights  of  indi- 
viduals, unless  they  consented  to  its  passage,  such  consent  will  be 
presumed,  and  a  stranger  cannot  allege  that  it  was  not  given.  — 
Ibid. 

4.  Th^  proprietors  of  common  lands  in  C.  voted,  in  1769, 
that  all  the  common  lands,  fronting  the  college,  should  be  granted 
to  the  town,  to  be  used  as  a  training-field,  to  be  undivided,  and  to 
remain  for  that  use  forever  ;  and,  if  the  town  should  grant  or  ap- 
ply the  same  or  any  part  thereof  to  any  other  use,  the  whole  to 
revert  to  the  proprietors.  By  St.  1830,  c.  6,  certain  inhabitants 
of  C.  were  authorized,  at  their  own  expense  and  under  the  direc- 
tion of  two  commissioners  to  be  appointed  by  the  governor,  to 
enclose  such  part  or  parts  of  the  lands,  as  the  commissioners 
should  determine,  to  level  the  surface,  plant  trees,  and  lay  out 
walks  within  the  inclosure  with  the  approbation  of  the  selectmen 
of  C.,  leaving  suitable  avenues  for  foot  passengers  to  enter  or  pass 
over  it  ;  the  commissioners  were  authorized  to  alter  at  pleasure 
the  direction  of  the  roads  which  traversed  the  lands  ;  the  enclo- 
sure was  to  be  forever  appropriated  to  public  use  only,  as  a  pub- 
lic park,  promenade,  and  place  for  military  parade  ;  and  provision 
was  made  for  punishing  any  one  who  should  injure  or  destroy  the 
fences,  &c.  In  1832,  after  the  enclosure,  under  this  act,  of  a 
part  of  the  lands,  previously  traversed  by  a  road,  a  petition  was 
presented  to  the  county  commissioners  by  certain  individuals,  for 
a  new  highway  across  the  land  enclosed,  but  the  commissioners 
decided,  that,  by  reason  of  the  statute  of  1830,  and  the  doings 
under  it,  they  bad  no  power  to  grant  such  highway  over  the  en- 
closure, and  no  jurisdiction  over  it.     The  petitioners  then  applied 
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to  this  Court  for  a  mandamus^  requiring  the  commissioners  to  take 
jurisdiction  of  their  petition,  and  to  adjudge  whether  such  highway 
was  of  common  convenience  and  necessity.  Held,  the  act  of  1830 
was  not  unconstitutional,  on  the  ground  that  the  Commonwealth 
did  not  own  the  soil,  and  the  legislature  could  not  appropriate  the 
land  to  public  use,  without  the  express  consent  of  the  owners  ; 
that  such  consent  might  be  implied  as  well  as  express,  subse- 
quent as  well  as  prior  to  the  act ;  and  that  the  petitioners,  not 
claiming  as  owners,  could  not  raise  this  objection. —  Ibid. 

5.  Held,  the  above  statute  was  not  unconstitutional,  for  want  of 
an  express  adjudication  by  the  legislature,  that  common  conveni- 
ence, &c.,  demanded  the  enclosure  and  improvement  therein  pro- 
vided for.  —  Ibid. 

6.  Nor,  for  want  of  a  provision  of  indemnity  for  the  taking  of 
private  property ;  because,  if  this  rendered  a  statute  invalid,  in 
the  present  case,  no  property  was  to  be  taken  but  what  had  al- 
ready been  appropriated  to  public  use.  —  Ibid. 

7.  Nor,  for  want  of  a  provision,  relating  to  the  repair  and  main- 
tenance of  the  roads  laid  out  around  the  enclosure,  in  lieu  of  those 
which  formerly  crossed  it ;  because  this  duty  would,  by  implica- 
tion, fall  upon  the  town.  —  Ibid. 

8.  Nor,  for  want  of  a  provision  for  preservation  and  support  of 
the  improvements. — Ibid. 

9.  Nor,  on  account  of  the  provision,  that  the  enclosure  should 
forever  be  appropriated  to  public  use,  only  as  a  public  park,  &c.  ; 
because  the  word  forever  must  mean,  until  differently  ordered  by 
competent  authority,  and  did  not  involve  any  derogation  of  the 
inherent  right  of  eminent  domain  in  the  State.  —  Bnd. 

10.  Held,  the  term  undivided j  in  the  vote  of  the  proprietors, 
meant  to  prohibit  a  partition  among  the  individual  owners,  not  a 
division  of  the  land  into  distinct  parcels.  —  Ibid. 

1 1 .  Held,  that,  by  consenting  to  the  statute  and  the  improve- 
ments made  under  its  provisions,  the  town  did  not  forfeit  the 
land  ;  because  the  division  of  it  into  three  lots,  and  the  improve- 
ments, were  not  inconsistent  with  that  part  of  the  original  vote, 
which  provided  that  the  land  should  be  used  as  a  training-field  and 
lie  undivided,  and,  whenever  applied  to  any  other  use,  should  re- 
vert to  the  proprietors.  —  Ibid. 

12.  Held,  the  statute  superseded  the  power  of  the  commission- 
ers to  lay  out  a  road  over  the  common,  because  the  effect  of  the 
statute  was,  to  annex  the  character  of  public  use  to  the  property, 
and  a  highway  would  be  wholly  or  partially  inconsistent  with  such 
use.  —  Ibid. 

12 
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IS.  Si.  1834,  c.  189,  aUowed  the  ameodnieot  of  a  writ,  hy 
sUrikiDg  out  the  name  of  ooe  or  more  of  several  defendants*  Held> 
aa  the  statute  a6fected  only  the  remedy,  it  was  coastitutiooally 
applicable  to  suits  previously  commeoced.  —  Knigki  v.  Dorr, 
xix.  48. 

14.  To  justify  a  corporation  in  appropriating  private  property 
to  public  use,  without  the  owner's  consent,  it  must  appear,  either 
by  the  words  of  the  charter  or  necessary  implication  therefrom, 
that  this  power  was  meant  to  be  conferred.  —  Thacher  v.  Dart- 
mouthy  4^c.,  xviii.  501. 

15.  An  act,  incorporating  certain  persons  for  the  construction 
of  a  bridge,  with  authority  to  take  the  necessary  land,  without  the 
owner's  consent,  and  making  no  provision  for  his  indemnity,  is,  in 
this  respect,  repugnant  to  the  constitution  of  Massachusetts,  and 
void.  — '/6id. 

16.  By  St,  1839,  c.  60,  no  previous  order  or  decree  of  the 
Supreme  Judicial  Court,  in  any  suit  in  equity  by  an  inhabitant  of  a 
town,  founded  on  an  alleged  violation  of  St,  1837,  c.  85,  §  4, 
regulating  the  disposal  by  towns  of  their  shares  of  the  surplus 
revenue  of  the  United  States,  shall  be  discharged  or  invalidated, 
by  reason  of  the  Court's  want  of  jurisdiction.  Held,  this  statute 
was  constitutional  and  valid.  —  Simmons  v.  Hanover,  xxiii.  188. 

17.  The  plaintiffs  were  incorporated,  with  power  to  build  a 
dam  westerly  from  Boston  to  Brookline,  over  an  arm  of  the  sea, 
and  thence  to  run  a  cross  dam  southerly  to  the  shore,  making  on 
one  side  of  the  cross  dam  a  full  basin,  and  on  the  other  an  empty 
or  receiving  one  ;  to  cut  raceways  from  the  full  to  the  receiving 
basin ;  to  have  the  use  of  the  land  in  the  basins,  derived  partly 
from  the  State,  and  partly  from  individuals,  either  by  purchase 
or  appropriation  for  public  use,  at  an  appraisement ;  and  to  use, 
sell,  or  lease  the  power  thus  created.  The  dams  were  built  ac- 
cordingly, and  also  mills  ;  and  afterwards  the  defendants  were  in- 
corporated, with  power  to  construct  a  railroad  across  the  basins, 
compensating  the  plaintiffs  for  any  injury  thereby  occasioned  to 
them.  Held,  the  latter  charter  was  not  unconstitutional.  -^  Boston 
Water  J  4'<^.,v-  Boston  md  Worcester ,  4^c.,  xxiii.  360. 

18.  Held,  the  grant  to  the  defendants  did  not  annul  or  destroy 
the  plaintiffs'  franchise ;  that  the  plaintifis'  right  to  use  the  land 
constituted  an  interest  and  qualified  property  therein,  no  greater 
than,  and  not  of  a  different  nature  from,  a  grant  of  land  in  fee, 
leaving  the  property  subject  to  appropriation  for  public  uses,  by 
authority  of  the  legislature,  and  upon  suitable  compensation  ;  and 
that  the  effect  of  the  defendant's  charter,  was  merely  to  appropri- 
ate to  another  and  distinct  public  use  a  portion  of  the  land,  over 
which  the  franchise  of  the  plaintiffs  was  to  be  used.  —  Ibid. 


CONSTITUTION.  91 

19.  It  seems,  even  the  whole  of  a  franchise  might  be  taken 
by  the  legislature  for  public  uses,  if  necessary,  on  payment  of  a 
full  compensation,  without  violating  the  clause  in  the  constitution 
of  the  United  States,  against  any  law  which  impairs  the  obligation 
of  contracts.  —  Ibid. 

20.  The  defendants'  charter  having  provided  compensation,  for 
all  damages  occasioned  by  taking  the  land  over  which  the  franchise 
of  the  plaintiffs  extended  ;  held,  this  was  sufficient,  without  in- 
demnity for  the  franchise  itself,  because  the  franchise  was  not 
taken.  —  Ibid. 

21.  The  defendants  were  authorized  to  locate  and  construct  a 
railroad  ^'  in  or  near  the  city  of  Boston,  and  thence  to  any  part 
of  the  town  of  Worcester,  in  such  manner  and  form  as  they 
should  deem  expedient."  Held,  a  sufficient  declaration  of  the 
public  necessity  and  convenience  of  the  road,  and  designation  of 
the  general  terminiy  and  that  the  delegation  to  the  corporation, 
of  the  power  to  fix  the  precise  termini  and  the  intermediate 
course  between  them,  and  thus  to  take  private  property  for  pub- 
lic use,  did  not  render  the  act  unconstitutional  and  void.  — Ibid. 

22.  The  defendants  were  authorized,  generally,  to  locate  and 
construct  a  railroad  between  certain  termini^  between  which  lay 
a  large  tract  of  land,  already  appropriated  to  another  public 
use,  that  of  milNponds,  by  the  plaintifi^,  under  their  charter, 
which  tract  might  be  crossed  by  the  road,  with  some  dimi- 
nution of  mill-power,  capable  of  being  compensated  in  damages, 
but  without  essential  injury.  Held,  there  was  nothing  in  the 
nature  of  such  public  use,  and  in  the  extent  to  which  it  would 
be  impaired  or  diminished,  from  which  the  power  of  construct- 
ing the  railroad  over  it  might  be  presumed  to  have  been  restrained 
by  the  legislature.  —  Ibid. 

23.  The  charter  of  the  defendants  prohibited  them  from  build- 
ing a  bridge  over  the  waters  of  Charles  River  connected  with 
Boston,  or  to  place  any  obstruction  therein.  Held,  this  applied 
only  to  the  navigable  waters  of  the  river,  below  the  dam,  being 
chiefly  designed  to  protect  navigation ;  and,  if  the  water  in  the 
basins  was  once  a  part  of  the  river,  it  ceased  to  be  such,  after  be- 
ing effectually  separated  by  the  dam,  and  rendered  unfit  for  the 
general  purposes  of  navigation*  —  Ibid. 

24.  The  second  meeting  for  choice  of  representatives^  which 
by  the  constitution  is  to  be  held  on  the  4th  Monday  of  November^ 
cannot  be  adjourned  to  a  subsequent  day. '— xxiii.  547. 
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1.  By  a  United  States  law,  1792,  c.  24,  United  States  consuls 
are  authorized  to  take  possession  of  the  personal  estate,  left  by  any 
citizen  dying  within  their  consulates,  and  therewith  ^'  to  pay  the  debts 
due  from  his  estate,  which  he  shall  have  there  contracted."  Held, 
under  this  law,  a  consul  could  not  pay  a  claim,  not  reduced  to  a 
judgment,  for  damages  on  account  of  a  wrongful  act  of  the  de- 
ceased. —  SturgU  V.  Slacum,  xviii.  36. 

2.  The  defendant.  United  States  Consul  at  Buenos  Ayres, 
being  about  to  visit  the  United  States,  appointed  A.  acting  consul 
in  his  absence,  but  B.,  the  United  States  Charge  d*  Affaires  at 
that  place,  refused  to  recognize  him  as  such,  and  himself  acted  as 
consul,  until  the  appointment  of  A.  was  approved  by  the  United 
States  government ;  in  consequence  of  which,  A.  was  prevented 
for  some  months  from  receiving  the  profits  of  the  office.  B.  sub- 
sequently died  intestate,  and  the  defendant,  in  pursuance  of  the 
act  of  Congress,  of  1792,  c.  24,  took  possession  of  his  property, 
sold  it,  and  sent  to  the  plaintiff,  who  was  appointed  administrator 
in  Massachusetts,  an  account  of  the  manner  in  which  he  had  dis- 
posed of  it,  showing  a  balance  in  favor  of  the  estate,  which  the 
defendant  claimed  to  retain,  on  account  of  the  intestate's  refusal  to 
recognize  A.  as  acting  consul.  Held,  the  defendant,  by  setting  up 
such  claim,  ceased  to  act  under  that  statute ;  that  he  had  no  lien 
on  the  intestate's  property  for  his  alleged  tort ;  and  that  the  plain- 
tiff might  maintain  an  action  against  him  in  Massachusetts  for  the 
balance  above  named.  —  Ibid. 
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CONTRACT. 


A.  Nature  of  contracts ;  express  or  implied  contracts. 

A.  contracted  with  a  railroad  corporation  to  build  a  section  of 
their  road,  and  employed  B.  for  a  fixed  compensation  to  superb- 
tend  the  workmen.  He  afterwards  assigned  his  contract  with  the 
company  to  C.  B.  went  into  C.'s  employ,  performing  the  same 
duties  as  before,  but  making  no  express  contract  as  to  wages. 
Held,  these  facts  did  not  raise  an  implied  contract  between  B.  and 
C,  that  B.  should  work  for  his  former  wages,  but  were  only  evi- 
dence upon  the  point  for  the  jury.  —  Contwr  v.  Hacklet/y  2  Met. 
613. 


B.  Consideration  of  contracts. 

1.  A  fund  having  been  raised  for  the  benefit  of  A.  and  B.,  a 
trustee  thereof  paid  to  A.  the  greater  part  of  her  share  of  the 
principal,  taking  from  her  and  her  husband  a  full  release,  and  there- 
upon agreed  to  pay  the  residue  of  the  fund,  which  would  have  be- 
longed to  A.,  to  her  children,  after  her  death.  The  donors  of 
the  fund  afterwards  confirmed  the  doings  of  the  trustee,  but  made 
new  limitations  of  the  fund,  inconsistent  with  the  above  agreement. 
Held,  the  agreement  was  without  consideration,  and  not  confirmed 
by  the  donors.  —  Vincent  v.  Oorham^  3  Met.  343* 

2.  The  defendant,  holding  a  mortgage  from  one  A.,  and  wish- 
ing to  sell  the  land,  took  from  A.  a  quitclaim  deed,  with  release 
01  dower.  He  then  made  a  contract  with  the  plaintiff,  that,  if  he 
should  receive  from  a  sale  of  the  land  $  200  more  than  his  claim 
against  A.,  he  would  pay  $  100  to  the  plaintiff  for  the  use  of  A.'s 
wife  and  children.  The  plaintiff  brings  a  suit  upon  this  contract, 
the  wife  of  A.  having  previously  died.  Held,  the  contract  was 
founded  on  a  valid  consideration.  —  J^ttdham  v.  Sanger^  xvii.  500. 

3.  A.,  holding  the  joint  and  several  note  of  B.  and  C,  which 
was  due,  and  having  received  part  payment  from  B.,  promised  him 
to  look  to  C.  for  the  balance.  Held,  this  promise  was  void  for  want 
of  consideration,  and  A.  might  still  maintain  an  action  for  such 
balance  against  B.  —  Smith  v.  Bartholomew^  1  Met.  276. 

4.  Where  A.,  holding  a  demand  against  B.,  voluntarily  releases 
it,  for  the  purpose  of  making  B.  a  competent  witness,  a  subse- 
quent promise  by  B.  to  pay  such  demand  is  not  founded  uppn  any 
such  moral  obligation,  as  constitutes  a  sufficient  legal  consideration, 
and  is  therefore  void.  —  Valentine  v.  Foster^  1  Met.  520. 

5.  Promise  as  follows,  —  ^^  I  agree  with  A.  to  give  up  his  note 
for  the  stock,  and  allow  him  in  account  the  sum  paid  thereon,  de- 
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pending  on  his  exertion  to  free  me  from  that  concern  without  fur- 
ther loss."  Held,  if,  at  the  time,  there  was  a  possible  liability  of 
the  promiser  to  further  loss,  from  the  source  referred  to,  there 
was  a  valid  consideration  for  the  promise.  —  Bkbbard  v.  CooUdgey 
1  Met.  84. 

6.  A  moral  obligation  is  not  a  sufficient  consideration  for  an  ex- 
press promise,  without  some  preexisting  legal  consideration.  — 
Dodge  V.  MamSj  xix.  429. 

7.  Pending  a  libel  for  divorce  against  the  defendant,  his  minor 
children  were  taken  from  his  house  without  his  consent,  and  with- 
out any  neglect  on  his  part  to  provide  for  them,  and  boarded  by 
the  plamtiff,  the  father  of  his  wife.  The  defendant,  after  they 
had  been  thus  boarded,  promised  to  pay  therefor.  Held,  the 
agreement  was  void  for  want  of  consideration.  —  Ibid. 

8.  An  entire  promise,  founded  in  part  upon  an  executed,  and 
in  part  upon  an  executory  consideration,  is  valid  upon  the  latter 
ground.  —  LoomU  v.  J^ewhall^  xv.  169. 

9.  The  members  of  an  unincorporated  religious  society  proposing 
to  erect  a  meeting-house,  several  of  them  entered  into  a  mutual 
written  agreement,  to  take  and  pay  for  the  number  of  shares  set 
against  their  names,  and  pay  so  much  on  each  share,  to  such  per- 
son as  the  majority  of  share-holders,  present  at  a  meeting  to  be 
held  for  xYkX  purpose,  should  elect  as  treasurer  ;  such  treasurer  to 
give  bond  with  sureties,  and  pay  over  the  money  received  by  him 
to  the  treasurer  that  should  be  chosen  by  the  share-holders,  when 
organized  under  a  proposed  charter.  A.  subscribed  for  shares, 
and  B.  was  chosen  treasurer,  and  gave  the  required  bond.  The 
subscribers  were  afterwards  incorporated,  organized,  and  elected 
C.  treasurer.  A.  having  refused  to  pay  his  subscription,  B.  brings 
an  action  therefor  against  him.  Held,  A.'s  promise  was  founded 
on  a  sufficient  consideration,  and  the  action  rightly  brought  by  B. 
—  Thompson  v.  Page^  1  Met.  565. 

10.  Action  by  the  treasurer,  against  a  member,  of  an  unincor- 
porated, volunteer,  military  company,  to  recover  an  assessment. 
The  action  was  founded  upon  certain  constitutional  articles,  signed 
by  the  defendant  with  other  members,  whereby  they  severally 
agreed  to  pay  the  treasurer  for  the  time  being,  all  fines  and  assess- 
ments that  should  become  due  to  him  or  the  company.  No  money 
was  proved  to  have  been  advanced,  or  expense  incurred,  upon  the 
strength  of  this  engagement.  Held,  the  promise  was  void  for 
want  of  consideration.  —  Warren  v.  Steams j  xix.  73. 

11.  Held,  that  fines  incurred  under  the  articles,  (differing  from 
those  imposed  by  the  militia  laws,)  could  not,  any  more  than  the 
assessments,  be  recovered.  —  Ibid, 
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C.  Parties  to  contracts. 

1.  Contract  between  A.  and  the  owners  of  a  bkcksmitb^s  shop, 
that  A.  should  take  charge  of  it,  and  follow  his  trade  as  a  black- 
smith  and  agent ;  have  the  profits  of  his  labor,  in  payment  for  the 
shop  and  the  stock  that  should  be  furnbhed,  B.,  one  of  the  de- 
fendants, being  appointed  by  them  agent  to  buy  the  necessary 
stock  ;  and,  whenever  A.  should  have  paid  a  certain  sum  for  the 
shop  and  the  cost  of  the  stock,  that  the^  would  convey  the  shop 
to  him.  A.  agreed,  that  he  would  deliver  to  B.  a  monthly  ac- 
count of  the  work  done,  that  the  books  should  be  kept  in  the 
name  of  the  defendants,  and  that  B.  should  collect  the  bills,  allow- 
ing A.  what  should  be  necessary  for  himself  and  family.     The 

Elaintiff  brings  an  action  against  the  defendants,  for  work  done  by 
im  in  the  shop  on  the  application  of  A.,  but  there  was  no  evi- 
dence of  its  being  done  on  the  credit  of  the  defendants.  Held, 
the  action  would  not  lie.  —  Anderson  v.  FuUer^  xviii.  573. 

2.  Assumpsit.  Declaration  upon  a  written  contract  between 
the  plaintiffs  and  defendant,  by  which  he  agreed  to  sell  and  de- 
liver them  all  the  wool  he  should  cut  annually  for  five  years  from 
his  fiock  of  sheep,  and  the  wool  which  should  be  cut  during  the 
same  time  from  the  flocks  of  his  two  sons.  The  plaintiffs  offered 
in  evidence  a  written  contract,  purporting  to  be  made  between  them 
and  the  defendant,  but  signed  also  by  bis  sons,  in  which  the  de- 
fendant agreed  to  sell  and  deliver  the  wool,  as  alleged ;  and  also 
providing,  that  the  sons  should  improve  their  flocks  in  a  certain 
manner,  and  retain  the  increase,  and  that  the  fleeces  of  such  in- 
crease should  be  delivered  to  the  plaintiffs,  who  also  agreed  to  pay 
the  defendant  and  his  sons  so  much  per  pound.  Held,  there  was 
no  variance,  because  the  agreement,  or,  if  the  sons  were  parties 
to  that,  the  promise  declared  on,  was  the  sole  contract  of  the  de- 
fendant. —  tSteams  v.  jPoo/c,  xx.  432. 

3.  Held,  though  one  of  the  sons  owned  his  flock  in  common 
with  a  stranger,  yet,  as  the  latter  had  let  his  moiety  to  the  son,  and 
the  whole  of  the  wool  was  sheared  by,  and  belonged  to,  the  son, 
the  contract  embraced,  not  merely  one  half,  but  the  whole,  of  the 
wool.  —  HAd. 

4.  Action  by  the  treasurer,  against  a  member,  of  an  unincorpo- 
rated, volunteer  military  company,  to  recover  an  assessment.  The 
action  was  founded  upon  certain  constitutional  articles,  signed  by 
the  defendant,  with  other  members,  whereby  they  severally  agreed 
to  pay  the  treasurer  for  the  time  being  all  fines  and  assessments 
that  should  become  due  to  him  or  the  company.  Held,  the  action 
did  not  lie,  because  the  defendant,  having  an  interest  in  the  com- 
pany funds,  was  in  effect  suing  himself.  —  Warren  v.  Stearw^ 
xix.  73. 
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D.  What  avoids  contracts. 

1.  If,  after  the  execution  and  delivery  of  an  unattested  bond, 
the  obligee,  without  the  knowledge  and  assent  of  the  obligor,  fraud- 
ulently, and  to  obtain  an  improper  advantage,  procures  a  person  to 
sign  it  as  a  witness,  who  was  not  present  at  the  execution  ;  this 
avoids  the  bond.  —  Mams  v.  Frye^  3  Met.  103. 

2.  A  fraudulent  intent  may  be  inferred  from  the  act  itself.  But 
evidence  is  admissible  to  rebut  such  inference,  and,  if  sufficient  for 
this  purpose,  the  alteration  will  not  avoid  the  bond.  —  Ibid. 

3.  Sale  of  goods,  the  vendor  agreeing  to  receive  in  payment  the 
note  of  one  A.,  indorsed  by  the  payee  and  one  B.  Such  note 
was  delivered,  but  the  indorsements  were  forged.  Held,  the  seller 
must  rescind  the  agreement  and  return  or  offer  to  return  the  note, 
before  he  could  maintain  an  action  for  goods  sold  and  delivered. 
Coolidge  V.  Brighamy  1  Met.  547. 

4.  One  party  to  a  contract  cannot  rescind  it  for  the  default  of 
the  other,  unless  both  can  be  restored  to  their  original  condition. 
It  must  be  rescinded  in  totOy  and  the  party  rescinding  must  restore 
any  thing  which  he  has  received  of  the  other,  however  trifling  in 
value.  —  Ibid. 

5.  A  promise  is  not  void,  as  founded  upon  the  consideration  of 
stifling  a  criminal  prosecution,  if  made  from  motives  of  kindness 
and  compassion,  and  not  of  gain.  —  Ward  v.  Men^  2  Met.  53. 

6.  A  cashier's  bond  is  not  void,  as  against  the  policy  of  the 
law,  because  some  of  the  board  of  directors  who  approved  the 
bond  executed  it  as  sureties.  —  Amherst^  ^c.  v.  Root^  2  Met. 
522. 

7.  An  agreement  by  one  person,  that  another  shall  convey  prop- 
erty to  a  third,  is  not  void,  because  the  contractor  may  be  unable 
to  perform  it.  —  Steams  v.  Foote^  xx.  432. 

8.  An  agreement  between  D.  and  F.  recited,  that  D.  was  the 
owner  of  land,  whose  value  would  be  increased,  if  the  Boston  and 
Worcester  Railroad  Corporation  should  establish  their  depot  on 
certain  flats  ;  and,  in  order  to  procure  the  corporation  to  make 
such  location,  that  a  joint  stock  company  must  be  formed,  to  buy 
the  flats,  and  give  a  part  of  them  to  the  corporation  for  the  depot ; 
and  that  F.  had  agreed  to  aid  in  getting  up  such  a  company  and 
causing  the  corporation  so  to  locate  its  depot,  it  being  understood 
that  he  is  of  opinion  that  the  corporation,  with  a  view  to  the  pub- 
lic good,  and  the  interest  of  its  stockholders,  ought  to  have  its 
depot  there  ;  and  D.  agrees  to  pay  F.  a  certain  sum,  upon  the  lo- 
cation of  the  depot  in  that  place.     A  company  was  then  formed 
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and  incorporated,  with  power  to  buy  and  bold  the  flats,  and  to  give 
a  part  of  them  to  the  railroad  corporation,  as  an  inducement  to  fix 
the  depot  there,  which  was  accordingly  done  by  a  mutual  agree- 
ment between  the  two  corporations.  F.  was  a  member  of  the 
railroad  corporation  at  the  time  of  making  the  contract  with  D., 
and  afterwards  became  a  member  of  the  joint  stock  company. 
There  was  no  agreement  that  the  contract  should  be  kept  secret, 
but  it  was  in  fact  known  only  to  the  parties  and  the  subscribing 
witnesses. .  Held,  the  contract  was  void,  as  being  against  public 
policy,  and  open,  upright  and  fair  dealing,  because  it  operated  un- 
favorably upon  the  public,  in  respect  to  the  fittest  place  for  the 
depot,  and  also  upon  the  two  corporations.  —  Fuller  v.  Dame^ 
xviii.  472. 

9.  If  a  sale  of  lottery  tickets  is  made  in  another  State,  where 
such  sale  is  lawful,  to  a  citizen  of  this  State,  it  is  a  lawful  transac- 
tion, though  the  seller  knows  that  they  are  bought  to  be  sold  in 
Massachusetts,  where  the  sale  is  forbidden  ;  and,  if  the  buyer  gives 
a  note  for  the  price,  and  as  security  therefor  assigns  to  the  seller  a 
mortgage  of  real  estate,  an  action  will  lie  in  this  State  upon  such 
mortgage. — McIrUyre  v.  Parks,  3  Met.  207. 

10.  Agreement  between  A.  and  B.,  that  B.  would  permit  A. 
to  buy  a  lot  of  land  at  auction,  and  that  A  would  buy  it,  and  con- 
vey a  certain  portion  to  B.,  at  an  appraisement  to  be  made  by  par- 
ticular persons.  Held,  not  on  the  face  of  it  an  illegal  and  void 
contract.  —  Phippen  v.  Slickneyy  3  Met.  384. 

11 .  A  contract  of  this  nature  is  void,  where  the  object  is  to 
prevent  competition  at  the  sale,  and  reduce  the  price  below  the 
fair  market  value.  Otherwise,  if  the  purpose  is,  to  enable  one  to 
purchase  a  part,  who  does  not  wish  to  buy  the  whole,  of  the  prop- 
erty, or  any  odier,  which  is  honest  and  reasonable.  —  Ibid, 


E.  Parol  evidence  in  relation  to  written  contracts,  and 
what  contracts  must  be  in  writing.  (See  Frauds, 
Statute  of.) 

1.  The  plaintiffs  contracted  with  the  defendants,  a  canal  corpo- 
ration, to  construct  a  portion  of  the  canal  for  a  certain  sum  per 
cubic  yard  of  excavation  and  embankment,  the  defendants  to  pay 
75  per  cent,  on  the  estimates  of  the  engineer,  which  were  to  be 
made  monthly  as  the  work  advanced,  and  the  balance  on  its  com- 
pletion, together  with  a  further  sum  for  losses  in  the  construction 
of  the  work  prior  to  the  contract.  Before  completion  of  the 
work,  a  part  of  the  embankment  and  excavation  was  washed 
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away  or  filled  up  by  floods,  and  extra  labor  became  necessary  to 
repair  it.  Held,  the  plaintiff  could  not  prove  a  verbal  promise  by 
the  defendants,  made  either  when  the  contract  was  executed  or  in 
the  preliminary  negotiations,  to  make  a  slope  wall  against  the  em- 
bankment as  the  work  went  on,  by  which  the  casualty  would  have 
been  prevented  ;  as  such  evidence  would  control  or  vary  the  writ- 
ten contract,  and  did  not  fall  within  tlie  principle  by  which  evi- 
dence is  admissible,  in  construing  a  written  contract,  of  the  actual 
state  of  things  at  the  time  when  it  is  made.  •— >  BayU  v.  ^awamy 
4re.y  xxii.  381. 

2.  By  a  written  contract  for  the  sale  of  a  farm,  a  part  of  the 
price  was  to  be  paid  when  the  deed  should  be  ready,  and  the  rest 
m  annual  instalments.  The  farm  was  incumbered  by  a  mortgage, 
which  was  due,  but  the  vendor  tendered  a  warranty  deed.  Held, 
the  plaintiff  could  not  show  by  parol  evidence,  that  the  defendant 
knew  of  the  mortgage  when  the  contract  was  made,  and  agreed  it 
should  remain  ;  the  effect  of  such  evidence  being,  not  to  prove  a 
subsequent  waiver  of  exception  to  the  title,  but  to  vary  and  con- 
tradict a  written  contract.  — ^  Swan  v.  jDniry,  xxii.  485. 

3.  The  plaintiff  became  receipter  for  pronerty  attached,  upon 
the  assurance  of  the  defendant,  (the  officer,;  and  the  attaching 
creditor,  that,  if  he  should  at  any  time  become  dissatisfied  and  give 
them  notice,  they  would  take  possession  of  the  property,  and  dis- 
charge him.  He  accordingly  did  give  notice,  but  they  did  not 
take  possession,  and  the  debtor  afterwards  absconded  with  the 
property.  The  officer  then  sues,  and  recovers  judgment  against 
the  receipter,  who  brings  this  action  against  the  officer  upon  the 
verbal  contract  above  mentioned.  Held,  such  contract  was  not 
an  independent  agreement,  but  a  mere  condition  or  defeasance  of 
the  receipt,  and  could  not  be  proved  by  parol  evidence.  —  CwrtU 
V.  Wakefield,  xv.  437. 

4.  The  law  will  sustain  an  entire  promise  in  writing,  which  is 
in  part  collateral,  to  pay  the  debt  of  another,  and  in  part  original. 
-^^Loomis  V.  ^ewhaUy  xv.  159. 

5.  But,  if  merely  verbal,  it  will  be  void  for  the  whole.  —  Ibid. 

6.  Thus,  where  the  plaintiff  had  furnished  supplies  to  the  de- 
fendant's son,  for  which  the  son  was  liable,  and  by  the  defendant's 
request  continued  to  furnish  them,  the  defendant  saying,  "for 
what  you  have  done  and  for  what  you  shall  do  for  ray  son  I  will 
see  you  paid  "  ;  held,  the  promise,  though  founded  on  a  legal 
consideration,  was  void  under  the  statute  of  frauds.  —  Ibid, 

7.  Otherwise,  had  the  past  supplies  been  furnished  gratuitously, 
because  the  defendant's  promise  would  not  then  be  for  the  debt  of 
another.  —  Ibid. 
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F.  Conditional,  mutual  and  independent  contrdcts. 

1.  The  owner  of  the  right  to  run  a  line  of  stages  agreed  to  sell 
it,  with  the  stipulatioD,  that  if  the  purchaser  ever  failed  to  run  tlie 
coach  according  to  contract,  he  should  forfeit  the  right  to  the  ven- 
dor, who  was  to  resume  the  running  himself ;  and  if  the  vendor 
failed  to  perform  his  part  of  the  contract,  he  should  forfeit  a  mort- 
gage given  to  the  vendee  and  the  notes  thereby  secured.  Held, 
though  the  former  forfeiture  would  take  effect  immediately  upon  a 
breach,  while  the  latter,  being  susceptible  of  computation  in  dam- 
ages, must  be  enforced  by  legal  process  ;  yet,  in  contemplation  of 
law,  the  forfeitures  were  to  be  considered  as  equal  in  effect  be- 
tween the  parties.  —  Van  Deusen  v.  Frink,  xv.  449. 

2.  By  a  written  contract  for  the  sale  of  a  farm,  it  was  provided, 
that  a  part  of  the  price  should  be  paid  when  the  deed  was  ready, 
and  the  rest  in  annual  instalments.  The  farm  was  incumbered  by 
a  mortgage  which  was  due,  but  the  vendor  tendered  a  warranty 
deed.  Held,  he  could  not  maintain  an  action  for  the  price,  with- 
out tendering  a  clear  title.  —  Swan  v.  Drury^  xxii.  485. 

3.  The  plaintiff  having  tendered  a  warranty  deed,  held,  the  de- 
fendant's prior  declarations,  that  he  should  not  insist  on  the  remov- 
al of  the  mcumbrance,  were  not  a  waiver  of  exception  to  the  title, 
unless,  taken  in  connexion  with  what  occurred  at  the  time  of  ten- 
der, they  showed  an  intent  to  waive  it ;  they  being  invalid  for 
want  of  consideration,  and  it  not  appearing  that  the  plaintiff  acted 
upon  the  faith  of  them,  or  incurred  any  damage  or  expense  there- 
from. —  Ibid. 

4.  A  dwelling-bouse,  standing  wi&in  the  highway,  was  conveyed 
by  the  defendants,  on  condition  that  it  should  be  taken  ^^  to  some 
other  place,  removed  from  any  location  on  the  west  side  of  the 
road,  where  it  now  stands,  and  between  the  south-east  corner  of 
the  defendant's  land  and  the  plaintiff ^s  house-yard  ;  and,  unless  said 
house  is  removed  permanently  as  aforesaid  between  this  date  and 
the  25th  day  of  March  next,  the  said  house  shall  be  forfeited"  to 
the  defendants.  The  house  was  seasonably  removed,  and  placed 
upon  the  plaintiff's  close,  adjoining  the  west  side  of  the  rc^d,  be- 
tween the  corner  and  yard  mentioned.  Held,  the  condition  did 
not  mean  merely  that  the  building  should  not  be  removed  to  any 
other  place  mthin  the  road,  that  it  was  not  unreasonable,  and  was 
broken.  — Lawrence  v.  Oiffwrd^  xvii.  366. 

5.  After  breach  of  condition,  the  defendants  received  the 
amount  of  the  note  of  one  A.,  which  had  been  assigned  to  them 
as  the  consideration  of  their  deed.  Held,  no  waiver  of  the  for- 
feiture. •—  Ibid. 
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6.  The  plaintiflT,  haying  been  requested  by  the  defendant  to 
prepare  plans  for  a  theatre,  drew  a  sketch  of  a  front,  which  was 
presented  to,  and  kept  for  a  week  by,  the  defendant ;  and,  being 
pleased  with  it,  he  directed  the  plaintiff  to  make  the  plans.  The 
defendant's  master-builder,  by  his  direction,  called  on  the  plaintiff 
and  took  the  plans,  in  order  to  estimate  the  cost  of  a  theatre,  kept 
them  a  week,  made  the  estimate,  and  delivered  it  to  the  defend- 
ant. The  defendant  determined  not  to  build  by  the  plans,  and 
they  were  in  the  plaintiff's  possession,  and  produced  by  him  at 
the  trial.  Held,  the  evidence  showed  a  delivery  of  the  plans, 
and  that  the  plaintiff  should  recover  for  his  services.  —  Kutts  v. 
Pe%,  XX.  66. 

7.  So,  also,  though  before  commencing  a  suit  he  presented  a 
bill,  by  mistake  too  large,  and  pending  the  action  declared  that  he 
had  refused  the  plans  to  the  defendant,  who  should  have  them 
when  he  paid  for  them  or  had  paid  the  bill,  and  not  before. — Pnd. 

8.  Agreement  as  follows,  —  "  I  agree  with  A.  to  give  up  his 
note  for  the  W.  stock,  and  allow  him  in  account  the  sum  paid 
thereon,  depending  on  bis  exertion  to  free  me  from  that  concern 
without  further  loss."  Held,  this  was  a  conditional  promise,  the 
acceptance  of  which  bound  A.  to  use  his  exertion,  &c.  on  re- 
quest. —  Hubbard  v.  Coolidge,  I  Met.  84. 


G.  Time,  in  relation  to  contracts. 

1.  The  defendant,  in  a  contract  with  the  plaintiffs  for  building 
the  hull  of  a  schooner,  agreed  that  she  should  be  "  built,  caulked, 
finished,  and  ready  for  the  rigger  to  complete  his  work,  launched 
and  delivered  afloat  in  the  harbor  of  Eden,"  on  or  before  June  1, 
1833.  It  was  a  custom  to  rig  vessels  on  the  stocks  at  Eden, 
where  they  could  be  rigged  in  this  way,  more  safely  and  cheaply. 
Held,  the  defendant  was  bound  to  have  the  vessel  ready  for  the 
rigger  so  long  before  June  1,  that  the  rigging  might  be  completed 
and  the  vessel  launched  by  that  day.  —  Curtis  v.  Brewer j  xvii. 
613. 

2.  If  the  vessel  was  not  finished  on  or  before  June  1,  it  was 
agreed  that  the  defendant  should  pay  charter  to  the  plaintiffs  at  the 
rate  of  $  1.50  per  ton  per  month,  for  any  delay  in  the  comple- 
tion of  the  vessel  after  that  time ;  and  the  parties  bound  them- 
selves to  performance  of  the  contract  in  the  penal  sum  of  $  1000. 
Held,  the  damages  for  the  delay  were  liquidated  by  the  contract. 
—  Ibid. 

3.  In  case  of  a  contract  of  service  for  a  certam  time,  nothing 
being  said  as  to  the  time  of  payment ;  the  presumption,  Uiat  payr 
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m^nt  is  to  be  made  at  the  end  of  the  term,  may  be  rebutted  by 
any  evidence  of  a  different  agreement.  —  Thayer  v.  fVadsworthy 
xix.  349. 

4.  One  party,  who  has  contracted  to  work  for  another  for  a 
certain  time,  if  he  voluntarily  leave  the  latter  within  that  time, 
without  the  consent  or  fault  of  the  employer,  cannot  recover  for 
his  services,  either  upon  the  contract  or  upon  a  qwtn.  mer.  — 
Olmstead  v.  Btale^  xix.  528. 


H.  Entire  contracts,  and  part  fulfilment  thereof. 

1.  Where  one  contracts  to  do  an  entire  work  for  a  certain  sum^ 
and,  by  a  subsequent  accident,  the  labor  and  cost  of  the  work  are 
increased,  he  must  bear  the  loss.  —  Baylt  v.  «i%aioam,  &c.9  xxii. 
381. 

2.  The  plaintiffs  contracted  with  the  defendants,  a  canal  cor- 
poration, to  construct  a  portion  of  the  canal  for  a  certain  sum 
per  cubic  yard  of  excavation  and  embankment,  the  defendants  to 
pay  75  per  cent,  on  the  estimates  of  the  engineer,  which  were  to 
be  made  monthly  as  the  work  advanced,  and  the  balance  on  its 
completion,  together  with  a  further  sum  for  losses  in  the  construc- 
tion of  the  work  prior  to  the  contract.  Before  completing  the 
work,  a  part  of  the  embankment  and  excavation  was  washed  away 
or  filled  up  by  floods,  and  extra  labor  became  necessary  to  repair 
it.     Held,  the  plaintiff  could  not  recover  therefor.  —  Aid. 

3.  Promise  to  deliver  a  certificate  of  10  shares  of  the  stock  of 
a  manufacturing  company,  whose  capital  shall  be  $  100,000,  di- 
vided into  not  more  than  200  shares.  Held,  it  was  no  fulfilment 
of  such  promise,  to  tender  a  certificate  of  10  shares,  $35,000  be- 
ing paid  in,  and  the  stock  divided  into  70  shares.  —  Dyery.  Richy 
1  Met.  180. 

4.  A  contract  to  do  several  things  at  several  times  is  divisible^ 
and  assumpsit  lies  upon  each  breach.  —  Badger  v.  TUcombj  xv. 
409. 

5.  Thus,  the  defendant,  being  the  keeper  of  an  office  for  pro- 
curing ships'  crews,  in  consideration  that  the  plaintiff  undertook 
to  furnish  necessary  supplies  and  advances,  promised  to  pay  him 
so  much  for  each  man  shipped,  and  repay  the  advances.  Held, 
though  the  contract  was  entire,  the  performance  was  several,  and 
assumpsit  would  lie  for  every  breach.  —  Ibid. 

6.  Charges  made  at  different  times,  in  a  running  account,  for 
goods  sold,  or  money  lent  or  paid,  are  in  their  nature  several,  and 
may  be  separately  sued  on,  unless  it  be  agreed  to  the  contrary.  — 
Ibid. 
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7.  The  defendnit)  A.,  acoeptod  an  order  dimwn  upon  him  hy 
B.,  to  pty  $  300  from  the  first  money  of  B.  received  by  A.  oo 
account  of  a  newspaper  establishment.  A.  having  received  a  part 
of  the  amount,  the  holder,  after  demand,  brought  an  action  and  re- 
covered judgment  for  that  sum,  upon  the  order.  A  further  sum 
being  afterwards  received,  he  brinp  a  new  action  therefor.  Held, 
the  iSarmer  judgment  was  no  bar  to  this  suit.  —  P^rry  v.  Harring^ 
tony  2  Met.  368. 


I.  Wsdver,  satisfaction  and  discharge  of  contracts. 

1.  The  maker  of  a  note,  assigning  his  property  for  the  benefit 
of  bb  creditors,  was  released  by  the  holder.  By  an  instrument 
under  seal,  it  was  afterwards  agreed  between  the  parties  to  the  as- 
signment, that  50  per  cent,  should  be  paid  to  the  creditors,  in  18 
mouths  ;  that  during  that  time  the  assignor  should  not  be  sued  or 
molested  ;  and,  unless  the  50  per  cent,  should  be  paid,  as  agreed, 
the  whole  amount  of  the  debts  should  be  paid,  '^tne  release  con- 
tained in  said  assignment  to  the  contrary  notwithstanding."  Held, 
the  note  was  not  merged  in  the  latter  agreement,  but,  upon  failing 
to  pay  the  50  per  cent,  within  the  time  specified,  the  promiser 
was  liable  to  a  suit  thereupon.  —  Whitney  v.  JVhitaker,  2  Met. 
268. 

2.  The  defendant,  having  given  a  note  to  the  plaintiff,  after  its 
maturity  agreed  with  one  A.  and  his  creditors,  that  A.  should  pe- 
riodically receive  his  wages  from  bis  employers  as  they  fell  due, 
for  the  benefit  of  creditors,  and  pay  the  note  by  monthly  instal- 
ments ;  and  that,  so  long  as  this  contract  was  fulfilled,  the  plaintiff 
should  not  sue  upon  the  note.  Two  of  the  instalments  having 
been  paid,  the  plaintiff  brings  an  action  for  the  balance  of  the 
note.  Held,  the  above  facts  were  no  defence.  —  Walker  v.  Rus- 
selly  xvii.  280. 

3.  If  A.,  having  contracted  to  convey  land  to  B.  at  a  future 
day,  before  that  time  conveys  it  to  C,  B.  is  discharged  from  his 
obligation  to  take  the  land,  though  A.  should  repurchase  it  before 
the  time  fixed.  Otherwise,  if  A.  were  involuntarily  disabled  for 
a  time  from  fulfilling  his  contract,  and  before  the  time  appointed 
might  regain  the  power  of  fulfiUing  it.  —  Hecurd  v.  Bowen,  xxiii. 
455. 

4.  On  the  2d  day  of  February,  1835,  the  plaintiff.  A.,  having 
a  large  claim  against  the  defendant,  B.,  and  being  also  assignee  of 
two  mortgages  of  land  made  by  B.,  entered  for  breach  of  con- 
dition, and  leased  the  estate  to  B.  and  C,  the  other  defendant, 
for  three  years,  at  a  quarterly  rent,  the  lease  to  be  paid  when  the 
mortgages  should  be  redeemed.    November  9,  1837,  A.  and  B. 
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made  an  agreement,  recking  as  follows :  -*-  ^^  Whereas,  there  is 
sow  standing  between  said  parties  an  account  current,  upon  which 

A.  claims  a  large  balance  as  due  to  him,  and  whereas  a  compro- 
mise of  all  claims  between  said  parties  has  been  agreed  to  upon 
the  following  terms"  ;  and  proceeding  with  a  promise  on  the  part 
of  B.,  to  convey  to  trustees  all  bis  interest  in  the  estate  for  three 
years  from  February  2d,  1838,  and  if  before  or  at  the  end  of  that 
time  B.  shall  pay  A.  $  100,000  and  any  arrears  of  interest,  as 
after  provided,  the  trustees  to  re-convey  to  B.  ;  otherwise,  to  con- 
vey to  A.  in  fee  ;  B,  to  have  possession  for  the  three  years,  un- 
less he  fail  to  pay  the  interest,  and  agreeing  to  pay  $  5000  per  an^ 
num,  quarterly,  beginning  May  2d,  1838,  as  and  for  the  interest  of 
that  part  of  the  debt,  meant  to  be  secured  by  the  conveyance ; 
unless  at  the  end  of  the  three  years  the  whole  interest  has  been 
paid,  B.,  in  order  to  redeem,  to  pay  the  arrears  of  interest  in  ad- 
dition to  the  ^  100,000 ;  on  receiving  a  release  from  A.,  B.  to 
deliver  him  a  note  signed  by  B.  and  indorsed  by  C,  for  $  5000, 
payable  in  one  year  from  February  2d,  1838,  with  interest,  and  to 
pay  A.  $  5000  in  cash  ;  one  of  the  trustees  to  collect  the  rents 
during  the  three  years,  and  apply  them,  so  far  as  needed,  to  the 
payment  of  the  $5000  per  annum  ;  B.  to  make  the  conveyance  to 
the  trustees,  and  deliver  to  A.  the  indorsed  note  for  $  5000,  and 
pay  him  that  sum  in  cash,  on  or  before  February  2d,  1838,  A.  at 
the  same  time  delivering  his  release  ;  if  B.  neglect  punctually  to 
pay  the  interest,  the  trustees  to  be  bound,  after  thirty  days'  notice 
to  B.,  to  convey  the  estate  to  A.,  without  redemption,  upon  de- 
livery of  the  conveyance  to  the  trustees,  of  the  $  5000  note  and 
the  $  5000  in  money.  A.  to  deliver  to  B.  a  full  release  of  all 
claims  against  him,  and  to  discharge  the  mortgages,  if  the  title  is 
otherwise  clear,  or  to  deliver  to  the  trustees,  as  an  escrow,  a  re« 
lease  of  the  mortgages,  to  be  delivered  to  B.,  on  his  redeeming 
the  mortgaged  property.  On  February  2d,  1838,  B.  delivered  a 
deed  to  the  trustees,  paid  A.  $  5000,  and  delivered  to  him  tlie 
indorsed  note  for  that  sum,  and  A.  delivered  B.  a  sealed  instru- 
ment, setting  forth,  that,  to  effectuate  the  agreement  of  Novem- 
ber 9tfa,  and  compromise  the  claims  therein  proposed  to  be  com- 
promised, he  releases  B.  from  all  claims  which  he  held  against 
him  on  the  9th  of  November,  which  by  said  agreement  he  stipu- 
lated to  release,  and  from  none  other ;  provided,  that  nothing 
therein  contained  should  be  taken  to  release  C.  from  any  claim  of 
A.,  unless  said  agreement  required  him  to  release  C.  as  well  as 

B.  On  the  said  9th  of  November,  the  rent  for  the  quarter  ending 
November  2d  had  not  been  paid,  and  the  defendants  refused  to 
pay  it,  as  also  the  next  quarter's  rent,  due  February  2d,  1838. 
Held,  the  release  discharged  B.  from  the  rent  for  both  quarters, 
and  by  operation  of  law,  that  C.  was  also  discharged.  —  Wi^n 
r.  TWor,  xxiii*  435. 
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5.  A.  having  contracted  to  baild  a  house  on  C.'s  land,  the  bouae, 
being  partly  built,  was  burned,  without  A.'s  fault.  Held,  he  was 
not  hereby  dischai^ed  from  the  contract.  —  Mann  v.  •Ntchoby 
xix.  275.  Held,  also,  he  could  not  recover,  for  the  labor  done, 
and  materials  furnished,  upon  the  house.  — Ibid,  279. 

6.  An  executory  parol  agreement,  to  vary  or  modify  the  terms 
of  a  previous  written  contract,  will  not  be  held  a  waiver  of  the 
latter.  —  Ibid.  275. 

7.  The  plaintiff  agreed  to  spin  at  the  defendants'  factory  for  so 
much  per  yard,  and  for  a  certain  time,  they  furnishing  him  the 
materials  ;  but  they,  occasionally,  failed  to  do  so.  Held,  if,  after 
such  failures,  he  remained  in  their  employment  long  enough  to 
justify  the  inference,  that  he  had  waived  his  right  to  repudiate  the 
contract  on  that  ground,  such  waiver  must  be  inferred.  Also, 
that  he  must  be  regarded  as  waiving  any  right  arising  from  neglect 
to  furnish  materials  a  short  time  before  his  leaving,  unless  at  the 
time  of  leaving  he  assigned  this  as  his  reason  for  so  doing.  — 
Thayer  v.  fVadsworthj  xix.  349. 


J.  Construction  of  contracts. 

1.  Action  upon  the  following  contract,  signed  by  both  parties  : 
^'  This  certifies,  that  I  have  sold  to  A.  about  five  acres  of  land, 
more  or  less,  being  the  same  which  I  bought  of  him,  in  considera- 
tion of  the  same  sum  which  I  paid  him  for  the  same,  with  interest 
from  the  time  I  purchased  the  same  till  I  paid  for  it  (supposed 
about  six  months),  with  the  expense  of  the  deed,  also  the  taxes 
for  one  year."  Held,  this  was  an  executory  contract  for  sale  of 
the  land.  —  •Stujood  v.  Co66,  xvi.  227. 

2.  Held,  the  above  contract  was  not  void  under  the  statute  of 
frauds,  upon  the  ground  of  uncertainty  in  stating  the  price ;  nor 
because  no  time  was  named  for  executing  it,  the  law  implying  a 
reasonable  time ;  nor  because  it  was  uncertain  whether  an  estate  in 
fee  or  some  other  interest  was  meant  to  be  conveyed.  —  Ibid. 

3.  In  1816,  the  defendant,  an  insurance  broker,  and  the  admin- 
istrator of  an  underwriter,  made  an  agreement,  reciting  that  there 
was  an  account  between  them  relating  to  insurances  done  by  the 
underwriter  in  the  defendant's  office,  and  including  many  unsettled 
losses,  premiums  and  salvages  ;  that  the  defendant  agreed  to  allow 
the  administrator  $1100  in  full  for  the  balance,  and  assume  all 
claims  for  losses  and  return  premiums,  with  one  particular  excep- 
tion ;  and  that  it  was  mutually  agreed,  '^  that  all  sums  of  money 
which  A."  (the  defendant)  "  has  received,  or  may  hereafter  cot 
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lect  and  receive,  for  and  on  account  of  premiums  due  B."  (the 
administrator)  ^^  for  or  on  account  of  any  matter  or  thing  arising 
out  of  said  insurance  account,  is  hereby  assigned  to  and  shall  be 
the  property  of  A.,  and  that  he  shall  not  be  held  to  account  for 
the  same  ;  but  all  charges  and  expenses  in  and  about  the  same  are 
to  be  borne  and  paid  by  the  defendant."  In  1833,  a  sum  of 
money  was  awarded,  under  the  Danish  treaty,  to  the  representa- 
tives of  the  underwriter,  on  account  of  his  underwriting  policies 
on  vessels  illegally  captured  under  authority  of  Denmark,  which 
policies  were  included  in  the  account  referred  to.  Held,  the  sum 
thus  awarded  was  strictly  salv€Lgey  and  passed  to  the  defendant  by 
the  contract,  whether  the  parties  specially  contemplated  the  claims 
or  not.  —  Welch  v.  Bradbury^  xvi.  376. 

4.  By  a  contract  under  seal  between  father  and  son  it  was 
agreed,  that  the  latter  should  take  charge  of  a  farm  of  the  former 
for  five  years,  and  devote  his  skill  and  labor  to  cultivating  it ;  that 
he  should  take  charge  of  the  stock  already  upon  the  farm,  or  which 
the  father  might  place  there  during  the  term,  with  the  right  of  using 
siich  part  of  the  produce  as  might  be  necessary,  in  cultivating  the 
farm  and  supporting  himself,  his  family,  and  the  laborers  and  stock  ; 
that  he  should,  from  time  to  time,  account  to  the  father  for  the 
residue,  dispose  of  it  as  he  directed,  and  keep  an  account  of  the 
expenses,  to  be  rendered  from  time  to  time  to  the  father,  on  re- 
quest, which,  if  reasonable  and  conformable  to  the  father's  direc- 
tions, should  be  paid  from  the  surplus  produce  ;  that  he  might  cut 
wood  for  fuel,  fences  and  repairs  ;  and  should  be  allowed  from 
the  surplus  produce  $  200  annually  for  his  services.  The  father, 
by  his  will,  gives  the  farm,  the  stock,  and  farming  utensils  to  trus- 
tees, for  the  son's  life,  they  to  permit  him  to  occupy  it,  or  let  it, 
and  pay  him  the  profits,  remainder  to  his  wife  and  children. 
After  the  death  of  the  father,  but  before  probate  of  the  will,  the 
farming  utensils,  stock,  and  produce,  were  attached  as  the  son's. 
Held,  the  son  gained  no  legal  title,  either  by  the  contract  or  the 
will ;  that  the  property  was  the  father's  while  he  lived,  and,  upon 
probate  of  the  will,  vested  in  the  executors  in  trust,  by  relation  to 
the  time  of  the  father's  death.  —  De  Wolf  v.  Broxm^  xv.  462. 

6.  The  defendant  gave  the  plaintiff  a  bond,  to  convey  and  as- 
sure to  him  the  defendant's  chocolate-mill,  *'  together  with  his 
exclusive  right  and  art  or  secret  manner  of  making  chocolate,  and 
all  information  pertaining  to  his  said  manner  of  making  chocolate." 
Held,  the  defendant  was  bound  to  convey  such  exclusive  right, 
with  a  covenant  to  communicate  all  the  information  requisite  to 
enable  the  plaintiff  to  use  the  right  or  art,  and  not  to  disclose  the 
secret  to  any  other  person.  —  Vicktry  v.  Welch^  xix.  623. 

6.  Held,  such  a  contract  was  not  in  restraint  of  trade.  —  /iW. 
14 
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7.  Agreement :  —  ^^  A.  has  bergaioed  and  sold  uoto  B.  the  huU 
of  a  new  ship  be  is  now  building,"  which  be  ^^  agrees  to  finish  in 
a  faithful  and  workmanlike  manner."  The  contract  then  goes  on 
to  specify  various  things  to  be  furnished  by  A.,  and  how  different 
parts  of  the  work  shall  be  done,  and  proceeds  thus  ;  >'^  All  the  ma- 
terials used  on  the  hull  of  said  vessel  shall  be  good  and  fitting  a 
first-rate  ship  of  the  kind.  Every  part  of  the  hull  to  be  com- 
pleted." Held,  this  was  a  contract  of  sale  of  the  hull  in  its  un- 
finished state,  and  a  contract  of  manufacture  ;  and  that  the  above 
covenants  applied  only  to  future  materials  and  labor  in  completing 
the  vessel,  and  did  not  relate  back,  to  what  had  been  previously 
done  and  furnished.  —  Sudman  v.  Lanti  xix.  547. 

8.  A.  covenanted  to  pay  B.  $  1250  for  carrying  all  the  mails 
between  Boston  and  Providence  for  thirteen  months,  B.  to  leave 
Boston,  with  the  Providence  way-mail,  at  5  A.  M.  Provided, 
that  if  the  time  for  delivering  the  way-mail  at  P.  shall  be  changed 
to  3  o'clock,  A.  shall  pay  $  1000  and  no  more  for  carrying  said 
mails.  Said  sum  of  $1000  or  $1250,  whichever  might  be- 
come due,  to  be  paid  in  equal  quarterly  payments.  For  fourteen 
days,  the  department  allowed  B.  to  leave  Boston  with  tlie  way- 
mail,  at  8,  A.  M.  ;  and  then  revoked  such  permission.  Held,  B. 
should  recover  of  A.  at  the  rate  of  $  1250  for  thirteen  months, 
while  he  left  at  five  o'clock,  and  at  the  rate  of  $  1000  for  thirteen 
months,  while  he  left  at  8  o'clock.  —  Brown  v.  Vinalj  3  Met.  533. 

9.  Agreement  to  convey,  for  a  price  to  be  fixed  by  three  men. 
Held,  the  party  might  be  bound  to  convey,  though  these  persons 
were  not  unanimous  in  their  appraisement  of  the  land«  —  Fhippen 
V.  Slicknetfj  3  Met.  384. 

10.  The  plaintiff,  A.,  and  the  defendant,  B.,  became  jointly 
and  equally  interested  in  the  purchase  of  large  tracts  of  timber- 
land  in  Maine.  A.,  being  unable  to  pay  his  moiety  of  the  consid- 
eration, conveyed  all  his  interest  to  B.,  who  afterwards  gave  him 
a  bond,  with  condition,  that  if  A.  should,  within  five  years,  repay 
B.  a  moiety  of  what  B.  should  pay  on  account  of  the  lands  and 
on  contracts  for  procuring  timber  therefrom,  with  interest,  and 
^^  of  all  other  expenses,  disbursements,  taxes,  costs,  charges  and 
other  payments  whatsoever,  which  B.  should  pay  for,  or  in  relation 
to,  all  and  every  or  any  of  the  premises,  including  all  reasonable 
charges  of  interest  upon  any  such  payments  as  he  should  make  in 
relation  thereto" ;  and  if  A.  should  also  give  B.  a  bond,  with  sure- 
ties, to  pay  a  moiety  of  the  monies  then  remaining  to  be  paid  ;  B. 
would  convey  to  A.  a  moiety  of  B.'s  right,  &c.,  in  the  lands  and 
contracts  concerning  them,  and  of  the  net  proceeds  of  sales  of 
land  and  timber.  A.  assigned  this  bond  in  trust  for  benefit  of 
creditors,  the.  surplus  of  the  property  left  in  the  hands  of  the 
trustees  to  be  reconveyed  to  him.     After  conveying  to  B.,  A. 
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spent  bis  time  and  labor  in  cutting  the  timber.  There  was  no  di-* 
rect  evidence  that  B*  employed  bim  as  his  agent  for  that  purpose, 
but,  a  bill  in  equity  being  brought  by  A*  and  his  assignees,  to  com- 
pel specific  performance  of  the  bond,  B.  admitted  that  A.  had 
rendered  an  account  of  his  claim  for  services,  and  B.  averred  that 
A.'s  services  would  be  compensated  by  a  sum  less  than  the 
amount  claimed.  While  A.  acted  as  such  agent,  what  he  received 
from  B.  was  his  chief  resource  for  the  support  of  himself  and  his 
family.  Upon  the  bill  in  equity,  held,  that,  after  A.'s  conveyance  to 
B.,  A.  had  no  interest,  legal  or  equitable,  in  the  land,  and  that  B. 
was  not  a  trustee  for  him  ;  and,  therefore,  that  A.  was  entided  to 
a  fair  compensation  for  his  services* — Copen  v.  Crehore^  xxiii. 
496. 

11.  Held,  the  assignment  constituted  no  objection  to  the  allow- 
ance of  the  claim,  either  for  the  benefit  of  A.  or  his  creditors.  — 
Ibid. 

12.  Held,  any  loss  in  the  business,  arising  from  accident,  and 
not  from  any  negligence  in  B.,  should  be  borne  in  part  by  A.  ; 
otherwise,  with  the  loss  of  a  large  bank-bill,  remitted  by  B.  in  a 
letter  sent  by  mail  from  this  State  to  a  person  in  Maine,  who  de-> 
clined  to  take  the  risk  of  this  mode  of  remittance.  —  DAd. 

13.  Held,  as  B.  was  absolute  owner  of  the  property,  subject 
to  a  mere  personal  obligation  to  convey  to  A.,  and  as  the  bond 
contained  no  agreement  to  pay  him  for  his  services  in  raising 
money  and  advancing  his  own  funds  to  make  the  payments  ;  he 
could  not  claim  such  compensation.  —  Ibid. 

14.  Held,  B.  could  not  claim  more  than  legal  interest  on  his 
own  funds  advanced  for  the  payments,  whatever  might  at  the  time 
be  the  market  rate.  Otherwise,  as  to  extra  interest,  if  reasonable, 
which  he  was  obliged  to  pay,  in  raising  money  for  that  purpose  ; 
making  alk>wance,  however,  for  his  use  of  the  proceeds  of  the 
lands  lor  his  own  benefit.  —  Ibid. 

15.  The  defendant,  holding  a  mortgage  from  one  A.  and  wish« 
ing  to  sell  the  land,  took  from  A.  a  quitclaim  deed,  with  release 
of  dower.  He  then  made  a  contract  with  the  plaintiff,  that,  if  he 
should  receive  from  a  sale  of  the  land  $  200  more  than  his  claim 
against  A.,  he  would  pay  $  100  to  the  plaintiff  for  certain  uses. 
The  defendant  offered  the  land  for  sale  at  auction,  and  stated, 
at  the  sale,  that  be  should  give  only  a  quitclaim  deed,  that  he 
should  bid  upon  the  property,  and,  if  he  bought  it,  should  buy  it 
on  the  same  terms  that  others  did.  The  land  was  accordingly 
struck  off  to  him.  The  auctioneer  afterwards  rendered  his  ac- 
count of  sales  to  the  defendant,  who  gave  him  a  receipt  for  the 
proceeds,  amounting  to  more  than  $200  over  and  above  the  debt 
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due  from  A.  Held,  the  land  was  hereby  sold  within  the  meaning 
of  the  contract,  aod  the  $  100  had  become  due.  Also,  that  the 
defendant  cQuld  not  be  allowed  for  sums  paid  by  him,  after  execu- 
tion of  the  contract,  to  remove  incumbrances  arising  from  claims 
against  the  ancestors  of  A.,  though  A.  had  warranted  the  land  free 
from  incumbrance. — Medham  v.  Sanger^  xvii.  500. 

16.  After  the  making  of  the  contract,  A.  brought  an  action 
against  the  defendant  for  a  settlement  of  their  mutual  accounts, 
which  was  compromised  by  the  defendant's  paying  him  a  sum  of 
money.  Held,  as  against  the  plaintiff,  who  was  no  party  to  that 
transaction,  the  defendant  could  not  set  it  up  as  depriving  him  of 
the  fund  from  which  the  $  100  was  to  be  paid  ;  but  that  the  plain- 
tiff might  offer  it  in  evidence,  as  an  admission  of  money  due  from 
the  defendant  to  A.  — Ibid, 

17.  Held,  the  defendant  could  not  claim  interest  upon  his  de- 
mand, from  the  sale  till  the  receipt  given  to  the  auctioneer.  — Ibid. 

18.  B.,  the  plaintiff,  originally  owned  part  of  the  north  shore 
of  Connecticut  river,  and  of  its  bed,  to  the  centre,  extending 
above  and  below  certain  mill-sites.  At  this  place,  water-power 
had  been  created,  by  building  a  pier  near  the  shore,  and  running 
from  it  a  wing-dam  into  the  river,  whereby  part  of  the  water  was 
turned  through  guard-gates,  between  the  pier  and  the  shore,  into 
a  reservoir  or  pond  formed  by  the  shore  and  a  side-dam  parallel 
thereto,  which  pond  supplied  a  stone  flume  carried  down  along 
the  shore.  In  1826,  by  a  threefold  indenture  between  the  own- 
ers of  the  mills  and  powers,  the  whole  power  vested  in  B.,  the 
parly  of  the  first  part,  who  granted  toC,  the  party  of  the  second 
part,  the  right  of  drawing  and  using  for  the  benefit  of  his  oil-mill, 
or  such  other  mill-works  or  machinery  as  may  be  erected  or  used 
upon  the  site  thereof,  ^^  from  the  pond  and  flumes  .as  now  erected 
and  in  use,  so  much  water  as  may  pass  through  the  following  de- 
scribed gateways  now  used  in  said  oil-mill,  or  others  of  equal  ca- 
pacity, (that  is,  such  as  will  admit  water  of  equal  power,)  viz. 
one  gateway  of  one  foot  and  five  inches  in  length,  and  eight  and 
three  fourths  inches  in  height,  with  six  feet  and  three  inches  head 
(to  wit,  from  the  top  of  the  flume  to  the  bottom  of  the  gateway)  ; 
another  "  &c.,  describing  in  the  same  manner  three  more  gate- 
ways ;  and  to  the  plaintiffs,  H.  &  L.  and  others,  the  party  of  the 
third  part  (which  others,  as  also  C,  have  since  transferred  their 
rights  to  H.  &  L.),  he  grants  ^'  the  right  and  privilege  of  drawing 
and  using,  for  the  benefit  of  a  paper-mill  or  such  other  mill-works 
or  machinery  as  may  be  erected  or  used  upon  the  site  thereof, 
from  the  pond  and  flumes  as  now  erected  and  in  use,  so  much 
water  as  may  pass  through  "  five  gateways  (described  in  manner 
as  above),  ^'  now  used  in  said  paper-mill,  or  others  of  equal  capa- 
city " ;  and  B.  ^^  reserves  and  retains  to  himself  the  right  and 
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privilege  of  drawing  and  using  for  the  benefit  of  his  mill-works 
and  machinery,  near  said  pond  or  any  other  works  which  may  be 
erected  upon  thoxsame  site,  or  near  the  same,  from  said  pond  and 
flumes  as  now  in  use,  so  much  water  as  may  pass  through 
^^  twelve  gates,"  (described  in  manner  as  above,)  three  of  them, 
^'  or  an  equivalent,  to  be  drawn  from  the  pond  without  the  stone 
flume,"  and  nine  of  them  ^^  to  be  drawn  from  the  stone  flume  "  ; 
and  he  also  reserves  and  retains  '*  the  right  &c.  of  erecting  and 
maintaining  a  sufScient  flume,  not  exceeding  eight  feet  in  width 
of  channel,  to  extend  from  the  shore  side  of  the  lower  end  of 
the  stone  flume  now  built,  down  the  river,  for  the  accommodation 
of  any  works  which  may  be  erected  below  said  paper-mill ;  pro- 
vided, however,  that  the  water  to  be  drawn  and  used  through  said 
eight  feet  flume  shall  not  exceed  in  quantity,  but  may  be  equal  to, 
that  which  the  party  of  the  third  part  are  entitled  to  by  this  in- 
denture. And  it  is  mutually  agreed,  that  the  dam,  pier,  guard- 
gates,  stone  flume,  and  the  general  passage  of  the  water  into  said 
flume,  shall  be  and  remain  situated  as  they  now  are  formed,  unless 
altered  by  mutual  consent  of  all  parties,  and  to  be  occupied  in 
common,  for  the  purpose  of  obtaining  water  and  making  repairs, 
without  hindrance  or  interruption  from  any  party.  And,  if  there 
is  at  any  time  a  deficiency  of  water,  the  parties  shall  respectively 
be  entitled  to  draw  the  same,  only  in  proportion  to  the  rights  and 
interests  above  expressed  ;  and,  in  case  there  is  a  surplus,  they 
shall  all  be  entitled  to  use  the  same  ratio  or  proportion.  And 
it  is  mutually  agreed  by  the  parties,  that  they,  and  each  of  them, 
are  to  contribute  towards  the  expenses  of  maintaining  and  repair- 
ing the  dam,  pier,  guard-gates  and  other  works  for  keeping  up  and 
supporting  said  pond  (exclusive  of  stone  flume),  in  proportion  to 
the  water-power  which  they  respectively  derive  therefrom,  the 
proportion  to  be  determined  by  the  capacities  of  the  gateways,  it 
being  agreed  that  the  party  of  the  first  part  is  not  to  contribute 
any  thing  towards  said  expenses,  on  account  of  his  right  or  privi- 
leges of  drawing  and  using  water  from  said  stone  flume,  below 
the  said  paper-mill,  until  he  actually  sells  or  makes  use  of  the 
same,  unless,"  &c.  In  1831,  B.  conveyed  to  the  defendants  a 
parcel  of  this  land,  bounded  on  the  river  and  reaching  to  the 
thread  of  the  stream  (in  which  were  situated  the  wing-dam,  pier, 
guard-gates,  side-dam,  upper  end  of  the  stone  flume,  and  the  up- 
per mill-site)  ;  ^'  also  the  right,  &c.,  of  drawing  and  using  for  the 
benefit  of  a  paper-mill,  or  such  other  mill-works  or  machinery  as 
may  be  erected  or  used  upon  the  above-granted  premises,  so 
much  water  from  the  mill-pond  on  said  river  upon  and  above  the 
premises  "  as  is  equal  to  the  quantity  and  power  to  which,  H.  &  L. 
&c.,  are  entitled  by  virtue  of  the  indenture  of  1826,  "a  part  of 
such  water,  not  exceeding  one  half,  to  be  drawn  from  the  stone 
flume,  and  the  residue  thereof  from  the  pond  above  said  flume. 
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This  grant  of  privilege,  of  drawing  and  osiog  water  at  above,  is 
on  condition,  that  the  defendants  shall  contribute  towards  the  ex- 
penses of  maintainiag  and  repairing  the  dam,  pier,  guard*gates, 
&c.,  in  proportion,  &c.  ;  and  on  condition,  that  said  dam,  pier, 
guard-gates,  stone  flume,  and  the  general  passage  for  water  into 
said  flume,  shall  be  and  remain  situated  as  they  now  are,  forever, 
unless  altered  by  consent  of  all  parties  interested " ;  making, 
however,  from  said  sale  and  grants  the  following  reservations,  to 
wit.  ^^  I  reserve  to  myself,  &c.,  the  right,  &c.,  of  drawing  and 
using  from  said  pond  over  or  across  the  granted  premises,  by 
means  of  said  stone  flume,  the  quantity  of  water  or  power  wbicn 
I  now  draw  for  the  use  of  ray  grist-mill,  and  clothier's  shop  and 
carding-machine,  and  for  my  privilege  below  H.  &  L's.  paper- 
mill,''  &c.  The  defendants  erected  a  paper-mill  on  the  site  con- 
veyed to  them,  and  built  a  penstock  below  the  wing-dam,  to  in- 
crease their  supply  of  water,  whereby  the  water  was  thrown  back 
upon  the  wing-dam.  They  also  built  a  wall  in  the  river  south  of 
their  mill,  which  the  plaintifl^  extended  down  the  stream,  thus 
making  a  raceway,  which  carried  the  water  from  the  mills  into  the 
stream,  below  all  the  mills,  instead  of  its  being  immediately  dif- 
fused in  the  river.  Held,  the  subject-matter  of  the  indenture  was 
the  whole  power  created  by  the  artificial  works,  which  were  erect- 
ed for  the  purpose  of  applying  the  stream  to  mill  purposes,  being 
the  wing-dam,  pier,  guard-gates,  side  dam,  and  stone  flume  ;  that 
all  the  rights  of  the  parties  to  the  indenture,  in  all  the  water-privi* 
lege,  which  was  or  could  be  derived  by  any  mode  of  using  these 
works,  depended  upon  the  indenture,  but  that  any  rights  of  B.  as 
riparian  proprietor  in  the  unoccupied  portion  of  the  river,  so  far 
as  they  could  exist  and  be  used  without  impairing  the  convention- 
al rights  growing  out  of  the  indenture,  remained  to  him  as  if  this 
had  not  been  made.  —  Bardwell  v.  •StneSj  xxii.  333. 

49.  That  the  indenture  distributed  the  whole  power  created  by 
the  artificial  works,  not  by  a  grant  or  reservation  of  a  specific 
quantity  of  power  as  measured  by  the  g&teways,  but  by  assigning 
the  proportion  of  power  to  be  used  by  each  party,  whether  more 
or  less  than  the  aggregate  of  all  the  powers  particularly  specified. 
—  /Md. 

20.  That  the  contract  did  not  limit  the  parties  to  the  use  of  the 
gateways  then  existing,  but  they  might  respectively  change  the 
places  of  their  gates,  by  making  new  openings  into  the  pond  and 
stone  flume,  in  case  they  did  not  weaken  or  otherwise  injure  these 
common  works,  and  that  this  would  not  be  an  alteration  in  these 
works,  within  the  meaning  of  the  indenture.  —  Ibid, 

21.  That  under  the  grant  to  the  defendants,  of  the  right  to  draw 
so  much  water  as  is  equal  to  the  quantity  and  power  to  which  H. 
and  L.,  &c.,  are  entitled  by  the  indenture,  the  measure  of  the 
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water  to  be  drawn  by  the  defendants  was  the  dimensions  of  the 
gateways  and  head  of  water,  without  regard  to  the  amount  of  fidl 
from  the  gateways  to  the  bottom  of  the  raceway.  —  Ibid. 

22.  That,  as  against  B.,  the  defendants  might  draw  any  part  of 
the  water  granted  to  them,  not  exceeding  one  half,  from  the  stone 
flume,  and  the  rest  from  the  pond  ;  but,  as  the  indenture  allowed 
B.  himself  to  draw  from  the  pond  only  a  certain  quantity  of  water, 
(determined  by  the  gates  mentioned  therein,)  so,  as  against  H. 
and  L.,  &c.,  the  defendants  could  not  draw  more  than  that  quan- 
tity from  the  pond.  —  Ibid. 

23.  That,  if  the  defendants  opened  gateways  in  their  mill,  which, 
in  their  ordinary  action,  would  draw  much  more  water  from  the 
common  reservoir  than  they  had  a  right  to  draw,  especially  if 
their  gateways  were  not  visible,  they  might  be  compelled,  by  in- 
junction, permanently  to  close  such  portion  of  their  gateways  as 
were  not  needed  for  drawing  their  rightful  quantity  ;  or,  if  the  de- 
fendants' works  were  such  as  to  require  the  alternate  action  of 
particular  gates,  one  being  open  when  a  corresponding  one  was 
closed,  they  could  not  acquire  the  right  of  making  a  greater  ca- 
pacity of  gates  than  it  was  intended  to  use  at  any  one  time,  with- 
out setting  out  such  special  case,  and  giving  a  pledge  or  security, 
suited  to  protect  the  rights  of  the  other  parties.  —  Ibid. 

24.^  That  the  defendants,  as  riparian  proprietors,  under  the 
grant  from  B.,  acquired  a  right  in  the  stream  without  and  beyond 
the  wing-dam  and  other  artificial  works  of  the  mill-owners,  and 
might  erect  any  works  and  make  any  use  of  the  stream,  which 
would  not  interfere  with  the  common  works  of  the  mill-owners, 
but  could  not  change  the  common  works ;  that  they  were  thus 
changed,  by  erecting  the  penstock  higher  than  the  wing-dam,  so  as 
to  throw  the  water  back  upon  it,  and  for  any  damage  thereby  oc- 
casioned to  the  plaintiffs  they  were  entitled  to  relief.  —  Ibid. 

25.  That  the  distribution,  by  the  indenture,  of  the  mill-power 
created  by  the  common  works  erected  at  the  time,  extended  to 
the  enjoyment  of  the  raceway  then  in  use  for  conducting  the  water 
from  the  mills,  and  thenceforth  neither  party  could  do  any  act 
to  render  this  raceway  less  beneficial  to  the  other  parties ;  that 
the  defendants  had  a  right  to  build  the  wall,  on  their  own  land,  on 
the  southerly  side  of  their  mill,  to  keep  out  the  waste  water  of  the 
river,  not  injuring  or  impairing  the  plaintiffs'  rights  ;  and  the 
plaintiffs  had  a  right  to  continue  this  wall  down  the  river,  if  it  did 
not  prejudice  the  defendants  ;  and,  (supposing  the  wall  to  be  inju- 
rious to  neither  party,)  that  thenceforth  the  space  between  the  wall 
and  the  shore  became  the  common  raceway  of  the  parties,  to  be 
used  in  connexion  with  their  respective  water  rights,  as  settled  by 
the  indenture.  —  Ibid. 
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26.  Tliaty  if  the  plaiDtiffis  by  their  wall  narrowed  the  rtcewajr, 
the  defendants  stiU  would  not  have  the  right  to  draw  from  their 
penstock  into  their  mill,  and  thence  into  the  raceway,  a  quantity  of 
water  additional  to  what  was  or  could  be  drawn  from  the  common 
reservoir,  and  thereby  impede  the  plaintiffs'  wheels  ;  not  even  if 
the  defendants  had  by  their  wall  kept  from  the  plaintiffs'  wheels  as 
large  a  quantity  of  back  water,  as  the  penstock  was  calculated  to 
throw  upon  them.  —  Ibid. 

27.  The  plaintiffs'  bill  in  equity  alleged,  that  the  defendants  were 
entitled  to  draw  from  the  common  reservoir  12.335  cubic  feet 
per  minute,  but  they  were  erecting  works  which  would  require, 
and  threatened  to  use,  a  much  larger  quantity ;  and  prayed  for 
damages,  and  an  injunction  against  their  using  more  than  the  quan- 
tity above  stated.  The  answer  claimed  a  right  to  use  more  than 
at  this  rate,  but  denied  that  the  defendants  had  used,  or  intended 
to  use,  more  than  they  were  entitled  to ;  and  it  did  not  appear 
that  they  had  drawn  so  much  as  the  above  rate  per  minute.  Held, 
even  if  they  were  not  entitled  to  draw  so  much  as  that  quantity, 
and  had  in  fact  drawn  more  than  they  were  entitled  to,  yet,  under 
this  issue,  the  plaintiffs  could  not  recover  damages  against  them 
for  drawing  too  much,  nor  have  an  injunction  to  restrain  them 
from  drawing  12.335  cubic  feet  per  minute.  —  Ibid. 

28.  An  instrument  signed  by  A.,  reciting  that  B.  has  this  day, 
by  his  bill  of  sale,  conveyed  to  C.  a  quantity  of  machinery,  and 
that  C.  is  indebted  to  B.  in  a  sum  to  be  ascertained  by  appraisal, 
agreeably  to  a  submission  between  B.  and  C,  and  that  C.  has 
conveyed  the  machinery  to  A. ;  contained  an  agreement  by  A., 
that,  after  the  machinery  is  put  in  operation,  B.  shall  have  a  lien 
by  mortgage  or  otherwise,  for  what  shall  be  due  him  on  settle* 
ment,  for  five  years  from  a  certain  future  day.  This  instrument 
was  delivered  by  A.,  not  to  B.,  but  to  the  chairman  of  the  ref- 
erees. Held,  it  referred  only  to  a  settlement  by  the  referees  ; 
that  A.  was  not  bound  to  make  the  mortgage,  until  they  made  an 
award  ;  and  even  then  that  C.  could  not  do  it  without  A.'s  con- 
currence. —  Hyde  v.  Boston^  ^c.  xxi.  90. 

29.  The  plaintiffs  were  owners  of  certain  iron  works,  which 
were  carried  by  a  water-power,  held  by  them  under  a  lease,  the 
lessors  being  bound  to  keep  the  dams  in  repair.  By  an  indenture 
of  April,  1833,  between  the  plaintiffs  and  the  defendant,  he  cove- 
nanted to  manufacture  for  them  10,000  dozen  of  plane-irons  by 
July  1,  1834,  and  to  keep  in  order  all  the  tools  used  in  the  busi- 
ness, accidental  breakage  of  some  of  them  excepted.  In  consid- 
eration thereof,  the  plaintiffs  covenant  to  furnish  all  the  iron,  steel 
and  other  materials,  as  soon  and  as  often  as  shall  be  reasonably 
required  by  the  defendant,  to  enable  him  to  carry  on  the  manufac- 
ture to  the  best  possible  advantage,  and  ^^  to  give  him  (with  the 
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exception  of  the  power  conveyed  to  the  boiler-house  as  now  used) 
the  exclusive  use,  or  an  equivalent  thereto,  of  the  south  water- 
wheel,  drums,  gears,  belts,  &c.,  belonging  thereto,  during  regular 
working  hours,  whilst  he  is  employed  in  making  said  plane-irons, 
they  to  keep  the  same  in  good  repair,  and  to  furnish  him  and  to 
give  him  the  control  of  all  the  tools,  machinery,  room  and  fur- 
naces now  in  use,  or  which  may  be  added  to  the  plane-Iron  estab- 
lishment ;  and  they  agree  to  make  good  all  breakages  (except 
shear-knives,  tongs  and  other  small  articles)  that  may  happen  to 
said  tools  and  machiner}'',  without  delay ;  and  to  advance  to  him 
such  sums  of  money,  as  shall  enable  him  to  settle  with  all  such  of 
his  bands  as  conform  to  the  rules  of  the  plaintiffs,  on  such  terms 
as  they  settle  with  their  own  hands  ;  the  defendant  to  receive  so 
much  for  each  dozen  of  plane-irons  so  manufactured  by  him  ;  and 
the  plaintiffs  to  reserve  always  a  drawback  for  sums  advanced  in 
paying  his  workmen,  until  reimbursed.  Upon  this  contract,  in  July, 
1S33,  was  indorsed  an  unsealed  agreement,  binding  the  defendant, 
for  a  certain  sum,  to  keep  all  the  machinery  and  tools  in  good  or- 
der, excepting  any  accident  to  the  fly-wheel  of  the  rolling-mill ; 
and,  October  lith,  a  further  unsealed  agreement,  by  which,  in 
consideration  and  full  satisfaction  of  previous  breaches  of  the  con- 
tract on  the  part  of  the  plaintiffs,  they  make  the  defendant  certain 
allowances,  and  for  his  benefit  extend  the  contract  four  months 
from  July  1,  1834;  "all  other  parts  to  remain  the  same." 
October  14,  1833,  a  breach  was  made  in  one  of  the  dams  by  a 
very  high  tide,  and  the  power  of  the  south  water-wheel  thus  re- 
duced from  a  constant  to  a  tide  power,  the  defendant  having  then 
on  hand  a  large  quantity  of  the  plaintiffs'  materials,  in  different 
stages  of  manufacture.  The  dam  was  repaired  with  due  diligence, 
and  the  water-power  restored  March  7,  1834.  At  the  time  of 
the  breach,  the  plaintiffs  had  an  unfinished  steam-engine,  which 
was  completed  and  put  in  operation  at  their  works,  December  27, 
1833,  and  was  equal  in  power  to  the  south  water-wheel.  Held, 
that  (Msumpsit  was  a  proper  action  for  a  breach  of  the  contract, 
subsequent  to  the  execution  of  the  unsealed  instruments.  —  Mill 
Danij  ^c.  V.  Hovej/y  xxi.  417. 

30.  The  covenant  to  give  the  defendant  the  use  of  the  south 
water-wheel,  or  an  equivalent,  was  a  stipulation  for  the  use  of  mill- 
power  ;  not  a  demise.  —  Ibid. 

31.*  As  no  essential  part  of  the  work  could  be  done  without  the 
mill-power,  the  furnishing  of  it  was  a  condition  precedent  to  per- 
formance by  the  defendant.  — Ibid. 

32.  The  plaintiffs  had  their  election,  to  furnish  either  the  south 

water-wheel  or  an  equivalent  power,  as  well  during  the  whole,  as 

at  the  commencement,  of  the  period  covered  by  the  contract ; 

and  might,  from  time  to  time,  change  from  one  to  the  other,  not 
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dier6l>y  causing  delay  or  mw^^SMty  weooy^Btcme  to  the  de* 
jbodaet  —  lUd. 

33,  Having  this  election,  they  roust  always  furnish  one  or  the 
other,  subject  only  to  such  casual  and  occasional  interruptions  as 
are  unavoidable  in  all  mill-powers.  —  Ibid. 

34.  If  the  breaking  of  the  dam  wa^  not  a  substantial  suspen- 
sion and  destruction,  for  the  tiinei  of  the  water-power,  for  manu* 
facturing  purposes,  but  only  a  temporary  diminution,  attended  with 
some  loss  and  incopvenience  ;  the  defendant  might  claim  damages 
therefor,  but  could  oot  f  ^use  himself  on  this  ground,  as  a  condi- 
tion precedent,  from  performing  his  engagements*  So  also, 
though  the  power  were  for  the  time  destroyed  ;  if  it  could  be  re- 
vered, or  an  equivalent  ^team-power  furnished,  in  reasonable 
time*  —  Ibid. 

36.  If  it  could  not  be  restored,  and  a  steam-power  could  be 
substituted,  without  unreasonable  expense,  the  plaintiffs  were 
bound  to  furnish  it.  If  they  did  not  m  reasonable  time,  the  con- 
djtiop  precedent  was  violated.  ^  Ibid. 

36.  By  such  breacb>  the  defendant  was  only  excused  from  per- 
forming that  part  of  the  contract^  requiring  the  use  of  mill-power, 
vibich  ^till  remaio^d  unperformed.  "^  Ibid. 

37.  A  breach  of  the  condition  must  consist,  not  in  a  mere  tem- 
porary and  trifling  suspension  pf  the  power,  indicating  no  delibe- 
rate purpose  in  the  plaintiffs  to  withdraw  or  withhold  it,  but  such 
a  substantial  neglect  or  refusal  as  would  disable  the  defendant  to 
perform  his  contract.  —  Ibid. 

38.  The  defendant's  ju^  claim  for  damages,  if  be  had  any, 
which  the  plaintiffs  refused  to  adjust  and  pay,  would  not  excuse 
him  from  further  perfproiatice  P.n  im  part*  —  Ibid* 

39.  Although  an  interruption  of  the  power  might  be  construed 
^s  a  breach  of  a  condition  precedent,  which  would  excuse  the  de- 
fendant from  further  performance ;  yet,  by  continuing  such  per- 
formance till  the  power  was  reestablished,  he  would  waive  this 
right ;  although  he  i^igbt  Qlaim  damages  for  any  loss  arising  from 
d^lay  in  furnishing  the  power*  -^  Ibid- 

40.  The  defendant  was  under  no  obligation  to  perform,  but  on 
condition  that  stock  and  materials  were  furnished  to  son)e  ex- 
tent; and  even  to  the  whole  aau)unt,  if  that  could  be  reasonably 
required  ;  because  he  was  to  work  on  the  plaintiffs'  materials.  — 
Ibid. 

41.  But,  if  th9  plaintiffs  had  furnished  a  lai^e  quantity  of  mate*- 
riftls,  which  the  defendant  had  accepted  and  commenced  working 
upon ;  he  was  bound  to  gp  on  and  finish  the  work  on  those  mate- 
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ririd  i  add  i:  subsdqtM^nt  negteet  or  fi^fufiat^  after  a  reaiMmable  re- 
quiskfooy  to  Ajrnisb  further  matdrials^  would  not  exeose  bkn  frora" 
fiBisUng  what  he  had  begun  y  though  it  would  be  a  breach  of  con<» 
tract  for  which  he  might  claim  damages,  and  would  excuse  his 
Don-performanee^  arisii^g  from  the  want  of  farther  materials. — Ibid. 

42.  A  mere  delay  to  supply  further  materials,  though  it  might 
prevent  him^  in  some  respects,  from  working  to  the  best  possible 
advantage,  and  subject  bim  to  some  slight  loss,  which  would  be  a 
groimd  for  damages,  would  not  be  a  breach  of  condition^  unless 
continued,,  after  a  reasonable  requt^tion,  so  long  ad  to  warrant  the 
jury  in  inferring  that  the  plaintins  did  not  intend  to  furnish  themti^ 
—  iWd. 

4^.  The  stipolafioiy,  that  the  plafwifti  should'  adva^ee  money  fo^ 
pay  the  defendants'  workmefft)  was  nol  a  conditicHr  prec^edeat.  -^^ 
Ibid. 

44.  The  defendants  ia  1835  gave  the  plaitdff  a  bond^  to  cdn- 
tey  to  biai  one  eighth  of  a  tract  of  timber-laod  in  Maine,  which  he 
had  agreed  to  purcsba^e,  but  aHownig  him  to  rescind  the  bargain 
by  giving  notice  before  January  i^  1836,  unless  a  majority  of  the 
owners  should  sooner  ^^  determine  to  epenUe  oil  said  land  next 
wmter,"  ki  which  cdse  his  right  to  reseind  was  restricted  to  fifteen 
days  after  notice  by  the  defendants,  of  such  determination^  Held,, 
in  the  absence  of  extrinsic  evidence  as  to  the  usual  meaning  of  the 
terms  operaU  en  the  hmdi  the  court  and  not  the  jury  v^ere  to  con<« 
stroe  tbem^  and  thai,  taking  the  contract  by  itself,-  these  termi^ 
included  the  sale  of  stimpnge  (oA  growbg  timber  to  be  cut  by  the 
purchasers)  as  well  as  the  cutting  of  the  timber  by  the  ownor  aft 
his  own  expense.  —  Ibid, 

45.  In  the  beginning  of  September  1835,  tbe  defendants  noti- 
fied the  plaintii^  that  the  proprietors  '^  have  concluded  to  com- 
mence arrangements  for  operating  upon  said  tract  next  winter^  by 
the  1st  of  October  next,  prior  to  wbich  time  we  wish  you  to 
inform  us^  whether  you  elect  to  retain  your  int<erest  in  said  tract 
or  not.'^'  Held,  a  sufficient  notice  of  their  determination  to- ope- 
rate the  next  winter,  and  that  the  plaintiff  was  bo^Bd  to  give  no- 
tice of  his  election  by  the  1st  of  October.  —  Ibid, 

46.  Agreement  between  A.  and  B.,  that  if  A.  would,  at  his 
own  expense,  complete  a  certain  machine  projected'  by  him,  anrf 
satisfy  B.,  by  trial  thereof,  that  it  would  ^Ve  at  least  one  fourth 
of  the  expense  then  incurred  by  B.  in  a  certain  manufacture,  B. 
would  pay  A.  12  per  cent,  on  the  savings.  A.  built  the  machine 
in  B.'s  warehouse;  but  B.  paid  all  the  expenses,  including  A.'s 
labor.  B.  used  the  machine,  and  by  means  of  it  saved  more  than 
its  cost.  Held,  the  machine  belonged  to  B.  —  BoHanj  ^c,  v. 
Hoyt^  1  Met.  139. 
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47.  One  A.  quitclaimed  to  the  plaintiffi  all  Us  title  to  certaia 
land,  mortgaged  by  bim,  and  subsequently  attached  by  bis  creditors  ; 
and  the  plaintiffs,  in  consideration  of  a  note  given  by  the  defend- 
ant, contracted  to  convey  to  him.  The  creditors  recovered  judg- 
ments, which,  with  the  mortgage  debt,  were  paid  or  assumed  by 
the  plaintiffs,  and  they  quitclaimed  to  the  defendant.  By  virtue  of 
an  agreement  with  the  defendant,  the  plaintiffs  caused  the  equity  to 
be  sold  on  such  judgments,  and  purchased  it,  in  order  to  perfect 
the  defendant's  tide.  Afterwards,  they  offered  to  convey  to  him, 
with  no  warranty  except  against  their  own  acts,  on  condition  of  his 
paying  the  note,  but  be  denied  his  liability  to  pay  it  and  refused  to 
take  the  land.  The  plaintiffs  then  conveyed  with  warranty  to  B., 
indorsed  the  price  upon  the  note,  but  without  authority  from  the 
defendant,  and  brought  an  action  upon  the  note  for  the  balance. 
Held,  the  action  should  be  sustained.  —  Sexton  v.  IVood^  xvii. 
110. 

48.  A.,  having  the  right  to  acquire  a  title  to  land  on  perform- 
ance of  certain  conditions,  executed  a  bond,  reciting  that  he  had 
sold  the  land  to  B.,  and  stipulating  that,  if  B.  should  pay  a  negotia- 
ble note  given  in  part  payment  therefor,  at  maturity,  and  give  satis- 
factory security  for  the  balance  of  the  consideration,  payable  at  a 
future  time,  A.  should  thereupon  convey  the  land  to  B.  in  fee. 
Held,  this  was  a  contract,  not  for  the  right  to  acquire  a  tide  to 
land,  but  for  land  itself;  that  by  the  words  in  fee  was  meant  an 
absolute  and  unconditional  fee-simple  ;  that  the  stipulations  in  the 
bond  were  dependent,  being  to  be  performed  simultaneously  ;  and, 
A.  not  having  acquired  a  clear  title  at  the  maturity  of  the  note,  the 
consideration  had  failed.  — ^  Stone  v.  Fowle,  xxii.  166. 

49.  When  a  new  word  is  used  in  a  contract,  or  when  a  word  is 
used  in  a  technical  or  peculiar  sense,  as  applicable  to  any  branch 
of  business,  or  to  any  particular  class  of  people,  evidence  of  tisa^c 
is  admissible  to  explain  and  illustrate  it,  and  such  evidence  is  to  be 
considered  by  the  jury.  The  Court  are  then  to  instruct  the  jury, 
what  will  be  the  legal  effect  of  the  contract,  as  they  shall  iSnd  the 
meaning  of  the  word,  modified  or  explained  by  the  usage.  —  Eaton 
V.  Smithj  XX.  150. 

50.  But  when  a  word,  having  an  established  place  in  the  lan- 
guage, is  used  apparently  in  no  new,  technical  or  peculiar  sense^ 
the  Court  are  to  construe  the  written  contract  according  to  the 
established  use  of  language,  as  applied  to  the  subject,  and  modi- 
fied by  the  whole  instrument  or  by  existing  circumstances.  —  Jbid. 
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A.  Form  of,  and  parties  to,  a  conveyance. 
J8.  What  passes  by  a  conveyance. 
(7.  Privfleges  and  appurtenances  granted  or  reserved  in 
a  conveyance. 

D.  Description  and  boundaries  in  a  conveyance. 

E.  Delivery,  acknowledgment  and  registry  of  a  convey- 

ance. 

F.  What  avoids  a  conveyance ;  and  herein  of  fraudulent 

conveyances. 

G.  Construction  of  a  conveyance. 


A.  Form  of,  and  parties  to,  a  conveyance. 

1 .  Deed  from  a  father  to  his  daughter,  purporting  to  be  for  a 

Eecuniary  consideration,  aud  to  convey  the  fee  simple  of  certain 
md,  but  reserving  the  use  and  improvement  to  him  for  life.  Held, 
though  void  as  a  bargain  and  sale,  to  take  effect  tn  jvXuro^  it  was 
a  good  covenant  to  stand  seised,  the  law  presuming  a  consideration 
of  blood  ;  that  the  grantee  took,,  not  a  springing  use,  but  a  vest- 
ed remainder,  which  was  not  defeated  by  a  subsequent  judgment 
in  favor  of  a  stranger  against  the  grantor,  the  grantee  being  neither 
party  to  that  suit,  nor  a  privy  in  estate.  —  Brtxow  v.  Hardy^  xxii. 
376. 

2.  A  deed  of  an  estate  tail  was  made,  purporting  to  be  in  con- 
sideration of  a  sum  of  money,  and  of  a  lease  of  the  land  to  the 
grantor  for  one  year,  at  an  apparently  nominal  rent.  Before  the 
lease  expired,  the  grantee  made  a  declaration  of  trust,  inUr  aita, 
to  permit  the  grantor  to  have  possession  during  his  life  ;  and  the 

Santor  remained  in  possession  from  the  time  of  giving  his  deed, 
eld,  prima  facie  the  deed  was  given  upon  valuable  consideration 
and  bona  fide,  and  therefore  was  prima  facie  sufficient  to  bar  the 
entailment.  — ^ightingak  v.  Burrell,  xv.  104. 

3.  A  conveyance,  by  husband  and  wife,  conformable  to  Si. 
1791,  c.  60,  of  land  owned  by  the  wife  in  tail,  will  bar  the  en- 
tailment.—  Ibid, 

4.  By  a  deed,  executed  before  the  Revised  Statutes,  c.  59,  §  9, 
went  into  operation,  land  was  conveyed  to  the  defendant,  to  bold 
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to  the  use  of  a  husband  and  tnfe,  for  their  lives  and  the  life  of  the 
survivor,  then  to  the  use  of  A.  for  hfe,  then  to  the  use  of  the 
heirs  of  the  wife  forever.  Held,  the  wife  took  a  fee,  in  case  of 
surviving  the  husband  and  A*  —  Budlard  v*  Go^e,  xx.  352. 

5.  A  deed  executed  by  husband  and  wife,  but  without  words  of 
grant  or  warranty  on  her  part,  does  not  pass  her  estate  in  the 
land.  — Melvin  v.  Proprietors^  ^c.  xvi.  1^. 

6.  A  tenant  by  the  curtesy  initiate  executed  a  deed^  purporting 
to  convey  land  in  fee,  one  moiety  of  which  had  been  his  wife's, 
and  the  other  her  sister's,  as  tenants  id  common.^  The  wi&  signed 
and  acknowledged  the  deed,  but  it  contained  no  words  of  convev- 
ance  from  her.  The  grantee  and  his  assigns  occupied  for  fifty 
years  ;  and  the  wife  died  six  years,  and  the  husband  two  years, 
before  the  end  of  that  period.  The  grantee  mort^ged  in  fee, 
with  warranty,  erected  dwellings  upon  die  land,  and  occupied  like 
an  absolute  owner.  The  wife  and  her  children  lived  near,  and 
never  made  any  claim  till  two  years  after  the  husband's  death. 
Held,  these  facts  would  authorize  a  jury  to  infer,  that,  prior  to  the 
conveyance  from  the  husband,  the  wife's  interest  was  conveyed 
to  him  in  fee.  —  Ibid^ 


B.  What  passes^  by  a  conveyance. 

1.  Conveyance  of  land,  with  all  the  buildings  standing  thereon 
eaeept  the  brick  fitetoryt.  Held,  the  land  undet  the  fectotry,  and 
the  water-privilege  appurtenant,  did  not  pass.  — *•  ^Ikn-  Vr  Scoity 
xxi.  25. 

2.  An  insolvent  debtor's  assignment,  of  ^^  all  his  tends,  tene- 
ments and  hereditaments,"  will  pass  all  his  real  estate.  —  Ptn^ee 
V.  Cometocky  xviii.  46. 

3.  Landy  upon  which  were  a  well  and  pump,,  was  conveyed:  1^ 
metes  and  bounds,  without  mentioning  them,  and  the  following 
words,  ^^  with  pump  and  well  of  water,"  were  afterwards  inter- 
lined. Held,  as  the  words  did  not  change  the  kgal  effect  of  the 
deed,  the  alteration  was  an  immaterial  one^-^  Browi^Y.  Pimh' 
Aam^  xviii.  172. 

4.  Conveyance  of  several  lots  of  land,  described  by  metes  and 
bounds,  ^^  meaning^^  and  intending  hereby  to  convey  all  the  real 
estate  which  I  derived  under  the  deeds  recorded  in  the  registry  of 
deeds,"  (citing  several  by  book  and  page,)  ^'  to  aU  which  deeds 
reference  is  to  be  had."  Held,  this  conveyance  passed  a  lot  of 
land,  conveyed  to  the  grantor  by  a  deed  thus  referred  to,  though 
not  oAerwise  described  in  the  deed  from  him.  — '•  Fobs  v..  Crwp, 
XX.  i2i. 
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5.  CoQvi^ano^  of  all  the  gmntor's  ^'  right,  title,  Ac*  in  «id  to 
all  the  esiMe^  real,  personal  or  mixed,  whKsh  J«  C  and  J.  C.  jun* 
lor  died  seised  or  possessed  of."  Held,  the  deed  passed  the 
grantor's  interest  in  all  tbe  estate^  whether  joiot  or  several,  of  the 
persons  named.  —  lAtchfi^ld  v.  Cvdworth^  xv.  23. 

6.  Under  a  license  to  sell  all  the  real  estate  of  an  intestate,  his 
administratrix  sold  and  conveyed  ^^  tbe  residue  of  the  deceased's 
dwelling-house,  that  was  not  set  off  to  his  widow  as  dower  in  said 
estate ;  reference  being  always  had  to  the  retunis  and  bounds  of 
the  widow's  thirds,  for  a  particular  description  of  the  bounds  of  the 
premises."  Held,  the  reversion  of  the  estate  assigned  to  the 
widow  as  dower  did  not  pass  by  this  deed.  -—  Kempton  v.  Smftj 
2  Met.  70. 

7.  Tbe  owner  of  a  narrow  strip  of  land,  and  also  of  land  ad- 
joining it  on  the  north  and  south,  conveyed  to  one  person  two  lots, 
one  of  which  was  described  as  bounded  south  on  a  Btreei,  tbe  oth- 
er, north  on  an  intended  Hreet^  meaning,  by  street^  tbe  abovennen- 
tioned  strip  of  land.  Held,  the  fee  thereof  did  not  pass,  but  a 
right  of  way  did  pass,  by  implication,  or  by  estoppel.  —  (y Linda 
V.  Lothrop^  xxi.  292. 

8.  Deed  of  ^^  all  my  right,  title  and  interest  in  and  unto  the  fer- 
ry called,  &c.,  «nd  the  boat  which  I  built  and  now  use  in  carrying 
on  the  feriy,  and  all  the  estate,  land  and  buildings  standing  there- 
on, as  tbe  same  is  now  occupied  and  improved  by  me,"  with  cov- 
enants of  tide,  general  warranty,  &c.  Held,  a  conveyance  only 
of  the  grantor's  actual  interest,  and  that  the  covenants  were  re- 
stricted by  the  grant.  —  Alkn  v.  HoUon^  xx.  458. 

9.  Conveyance,  in  1793,  to  a  daughter,  ^^  and  to  her  heirs  born 
of  her  body,"  >^  to  have  and  to  bold  the  same  to  her  and  her  heirs 
forever."  The  grantor  covenanted  with  her  ^^  and  her  heirs  as 
aforesaid^"  that  he  would  warrant  and  defend  the  same  to  her 
^^  and  her  heirs  as  aforesaid."  Held,  she  took  a  present  estate 
tail,  which,  upon  her  death,  passed  to  her  eldest  son.  —  Corbin  v. 
JSeaZy,  xx.  514. 

10.  A  grantor,  in  consideration  of  $  3000  paid  by  the  grantee, 
who  was  the  husband  of  his  deceased  daughter,  gave,  granted, 
sold  and  conveyed  certain  land,  *'  saving  and  reserving  to  himself 
tbe  right  to  use,  occupy  and  enjoy  it  during  his  natural  life,  free  of 
all  rent  or  charge  whatever  and  all  molestation  in  the  same."  At 
the  time  of  giving  this  deed,  children  of  the  grantor's  daughter  by 
tbe  grantee  were  living.  Held,  the  deed  did  not  pass  a  present 
freehold  estate,  creating  also  a  new  life-estate  by  reservation,  in 
the  grantor,  but  that  it  created  a  freehold  interest  in  futuro^  and 
therefore,  as  a  feoffment  or  bargain  and  sale,  was  void  ;  but  further, 
that  it  might  be  sustained  as  a  covenant  to  stand  seised  to  uses,  the 
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relationship  between  the  grantor  and  his  children  being  a  good 
consideration  therefor,  and  evidence  of  this  fact  being  admissible, 
though  not  mentioned  in  the  deed,  and  though  a  pecuniary  consid- 
eration was  set  forth  ;  and  that  the  grantee  took  the  fee,  subject  to 
a  life  estate  in  the  grantor.  —  Gale  v.  Co6iim,  xviii.  397. 


C.  PrivOeges  and  appurtenances  granted  or  reserved  in 
a  conveyance. 

1 .  The  owner  of  upland  bordering  upon  tide-water  being,  under 
the  colony  ordinance  m  general,  owner  of  the  flats  to  low-water 
mark,  if  a  lost  deed  of  the  upland  is  presumed,  it  will  pass  the 
flats  as  appurtenant,  without  proof  of  actual  possession  of  them 
by  the  supposed  grantor  ;  unless  it  be  proved  that  the  titles  to  the 
upland  and  the  flats  have  been  separated  by  alienation  of  one 
without  the  other.  —  Fakntine  v.  Ptjper,  xxii.  86. 

2.  The  owner  of  two  adjoining  messuages,  fronting  easterly  on 
a  street,  in  1703  conveyed  the  southerly  one  by  a  deed,  in  which, 
after  stating,  that  on  the  southerly  side  thereof  ^^  there  is  a  gate  and 
passage-way  of  about  five  feet  wide,  leading  from  the  street  into 
the  yard  of  the  said  messuage,"  he  reserves  unto  himself,  his 
heirs,  &c.,  full  liberty  of  ingress,  egress,  and  regress  through  and 
upon  the  said  gate  or  passage-way,  for  carrying  and  re-carrying 
wood  or  any  other  thing  through  the  same  and  over  the  yard  or 
ground  of  the  said  messuage,  &c.,  into  and  from  the  housing  and 
land  of  the  grantor,  for  the  use  and  accommodation  thereof,  with- 
out damnifying  or  annoying  thereby  the  grantee,  his  heirs,  &c. 
And  it  is  mutually  agreed,  that,  whensoever  the  grantee,  his  heirs, 
or  assigns,  are  minded  to  make  or  add  any  addition  of  building 
backward,  he  or  they  shall  only  make  the  breadth  to  extend  equal 
with  the  breadth  of  the  back  of  the  chimneys  of  said  tenement 
hereby  granted."  Held,  although  the  owners  of  the  northerly 
messuage  had  enjoyed  the  passage-way  long  enough  to  gain  a  pre- 
scriptive right,  yet,  as  the  use  had  conformed  to  the  deed,  it  must 
be  taken  to  have  been  under  and  not  against  it,  and  the  terms  of 
the  reservation  must  therefore  define  the  extent  of  the  right.  — 
Atkins  V.  Boardman,  xx.  291. 

3.  Held,  the  grantor  could  not  claim  damages,  on  the  ground 
that  the  grantee  arched  over  the  passage-way,  and  narrowed  it  to 
the  width  of  the  old  gateway,  if  it  was  substantially  as  convenient 
as  before.  — Ibid. 

4.  Held,  the  grantee  might  build  to  the  north  as  far  as  the  line 
of  the  chimney,  but  no  farther.  —  Ibid. 
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5.  Held,  he  might  extend  the  old  building  or  a  new  one  as  far 
west  as  he  chose,  leaving  a  suitable  and  convenient  passage-way 
across  his  lot  to  the  other  messuage  ;  and  this,  after  forty  years' 
enjoyment  of  such  passage  close  by  the  rear  of  the  old  building  ; 
because  the  deed  explained  the  use,  and  disproved  a  prescriptive 
title  to  a  passage>way  in  that  precise  place.  —  Ibid, 

6.  Held,  the  grantee  might  raise  his  buildings  as  high  as  be 
chose.  —  Ibid. 


D.  Description  and  boundaries  in  a  conveyance. 

1.  A  boundary  in  a  conveyance  may  be  rejected,  when  all  the 
circumstances  show  that  it  is  inconsistent  with  the  agreement  and 
die  intention  of  the  parties.  —  Thatcher  v.  Howlandj  2  Met.  41. 

2.  Conveyance  by  A.  to  B.  of  "all  his  real  property  or  home- 
stead, together  with  about  thirty  acres  of  land,  more  or  less,  with 
all  the  orchards,  privileges,  &c.  ;  for  more  particular  boundaries, 
reference  being  had  to  a  deed  given  by  C.  to  said  A."  A.  had 
previously  conveyed  to  D:  one  half  of  the  land  conveyed  by  C. 
to  A.,  but  D.  had,  at  the  same  time,  conveyed  to  A.  other  land, 
adjoining  that  which  C.  had  conveyed  to  A.  When  he  conveyed 
to  B.,  A.  was  not  seised  of  the  fifteen  acres,  which  would  be 
included  by  a  reference  to  the  boundaries  mentioned  in  C.'s  deed 
to  him  ;  and,  unless  the  deed  from  A.  to  B.  included  the  land 
conveyed  to  A.  by  D.,  B.  would  have  title  under  it  only  to 
fifteen  acres  in  the  whole,  though  be  paid  a  full  consideration  for 
thirty  acres.  Held,  the  reference,  in  the  deed  from  A.  to  B., 
to  the  boundaries  in  C.'s  deed  to  A.,  was  inadvertent,  and  should 
be  rejected,  and  that  the  land  conveyed  to  A.  by  D.  passed  by 
A.'s  deed  to  B.  Also,  that  A.'s  widow,  by  her  deed  conveying 
to  the  heirs  of  B.  all  her  right  and  title  to  the  estate  conveyed  by 
A.  in  his  deed  to  B.,  barred  herself  of  dower  in  the  land  convey- 
ed by  D.  to  A.  —  Ibid. 

3.  A  deed  bounding  "  on  the  sea  or  salt  water  "  passes  the 
fiats  adjoining  the  upland  described,  though  the  use  of  them  by 
the  public,  and  the  grantee's  own  acts,  tend  to  show  that  he  did  not 
consider  them  as  included. —  Green  v.  Chehea^  xxiv.  71. 

4.  A  parcel  of  land,  wharf,  and  flats,  was  granted,  bounded 
westerly  on  Purchase  street,  there  measuring  one  hundred  and 
twelve  feet ;  northerly  on  land  of  A.,  there  measuring,  from  Pur- 
chase street  to  the  cap-sill  of  the  wharf,  one  hundred  and  fourteen 
feet ;  thence  to  low-water  mark  ;  easterly  on  the  sea  or  salt  water, 
there   measuring  at  the  cap-sill  of  tbe  wharf  eighty-seven  feet ; 
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southerly  on  land  of  A.,  there  measuring,  from  Purchase  street  to 
the  cap-sill  of  the  wharf,  one  hundred  and  fourteen  feet ;  thence  to 
low- water  mark.  Held,  the  land  was  not  meant  to  measure  eighty- 
seven  feet  at  low-water  mark,  but  the  northerly  and  southerly 
.  boundary  lines,  which  were  certain  for  one  hundred  and  fourteen 
feet  from  Purchase  street,  were  to  be  run  straight,  and,  conse- 
quently, converging,  to  low-water  mark.  —  Dawes  v.  Prentice^ 
xvi.  435. 

5.  Conveyance  of  two  lots  of  land,  bounding  them  by  ^^  the 
harbor  of  Edgartown,"  the  grantor  agreeing  to  lay  out  a  way  her 
tween  them,  leading  towards  the  harbor,  for  the  use  of  the  town. 
Held,  the  flats  in  front  of  the  lots  passed  by  the  deed,  though 
the  description,  both  as  to  the  quantity  of  the  land  and  length  of 
the  lines,  would  be  satisfied  by  applying  it  to  the  upland  above.  — 
Mayhew  v.  MrtoUy  xvii.  367. 

6.  The  number  of  feet  mentioned  in  a  deed,  as  the  length  of  a 
boundary  line,  is  to  be  taken  as  the  true  length,  though  ^^  more  or 
less  "  be  added,  unless  either  the  deed  or  the  situation  of  the  land 
itself  in  some  way  control  this  construction. — Blaney  y.  RicCy 
KX.  62. 

7.  A  deed  of  part  of  a  tract  of  land  described  such  part  as 
running  back  from  a  street  eighty-five  feet,  more  or  less,  and 
bounded  behind  oo  land  of  the  grantor,  which  belonged  to  the 
same  tract  some  time  afterwards,  but,  before  selling  any  more  of 
the  land,  the  grantor  prepared  and  recorded  a  plan,  describing  the 
part  sold  as  eighty-eight  feet  in  depth  from  the  street.  Held,  the 
grantee  took  according  to  the  plan,  as  being  in  the  nature  of  a 
monument  or  abuttal  fixed  soon  after  the  conveyance.  —  Ibid. 

8.  Conveyance  of  a  portion  of  land,  between  and  upon  two 
parallel  streets  ;  described  as  fronting  on  one  of  them,  and  running 
back  eighty-five  feet "  more  or  less.  Subsequent  conveyance  of 
another  part,  describing  it  as  fronting  on  the  other  street,  running 
back  eighty  feet,  and  bounded  by  the  first  part ;  but  referring  to  a 
plan,  on  which  the  dividing  line  was  eighty  feet  from  the  latter 
street.  According  to  the  measurement,  there  would  be  a  narrow 
strip  between  the  two  parts.  Held,  the  second  grantee  took  only 
eighty  feet  in  depth,  according  to  the  plan.  •— « Ilnd. 

d.  Where  the  terms  of  a  conveyance  are  doubtful  as  to  the 
boundaries,  the  parties'  own  construction,  as  manifested  by  their 
acts  and  admissions,  will  be  adopted,  unless  some  other  one  is 
clearly  proved  to  be  correct.  -^  Stone  v.  Clark^  1  Met.  378. 

10.  Conveyance  of  a  lot  in  an  extensive  tract  of  woodland, 
described  as  ^^  running  south  b^  T.'s  farm,  so  far  as  to  include 
one  hundred  and  fifty  acres."     The  other  boundaries,  which  were 
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clearhr  proved,  and  the  wbole  description  of  the  granted  premises, 
inanifestly  showed,  that  the  southern  boundarj  was  defectively  de- 
scribed as  "  T.'s  farm."  Held,  the  jury  were  at  liberty  to  extend 
the  line  of  the  land  conveyed  beyond  the  southerly  line  of  T.'s 
farm.  —  Slater  v.  Rawson^  1  Met.  450. 

11.  Land  conveyed  was  described  as  bounded  by  another  lot, 
the  line  of  which  was  not  known,  but  the  deed  also  referred  to  a 
plan,  as  containing  a  particular  description  of  the  former  land. 
This  description  was  clear,  referred  to  monuments,  courses  and 
distances,  which  might  be  settled  with  entire  certainty,  but  was  in- 
consistent with  the  boundary  line  above  named.  Held,  the  par- 
ticular description  should  control  the  general  one,  and  the  refer- 
ence  to  such  boundary  line  be  rejected.  — Jitagoun  v.  Lapham^ 
xxi.  135. 

12.  Deed  of  wild  land,  described  as  bounded  ^^  westerly  on  the 
county  road,  northerly  and  southerly  on  land  owned  by  £.,  and 
runnii^  easterly  to  Sheldon's  comer,  and  contafning  twelve  acres 
and  a  half,  more  or  less."  Sheldon's  comer  was  at  the  easterly 
extremity  of  the  southerly  line.  Held,  the  northerly  line  must 
also  be  constraed  to  extend  as  far  east  as  Sheldon's  comer, 
though  the  lot  would  thereby  be  bounded  on  the  north  in  part  by 
the  land  of  H.,  not  mentioned  in  the  deed,  and  though  the  lot 
would  thereby  include  over  thirty-nine  acres.  —  Clark  v.  •/kftin- 
ya»,  xxii.  410. 

13.  Held,  parol  evidence  was  admissible,  to  aid  in  the  con- 
stmction  of  the  deed,  that  the  grantor,  soon  after  the  conveyance, 
ran  out  the  easterly  line  and  marked  the  trees  on  it,  and  that  the 
grantees  cut  trees  up  to  such  line.  —  Hid. 

14.  Conveyance  of  "the  {oWomug described  tract  of  land  situ- 
ate in  Great  Barrington,  being  all  and  the  same  land  which  B.  D., 
deceased,  lately  owned  in  a  hundred  acre  pitch  of  equalizing  land, 
formerly  laid  out  to  C.  B.'s  right,  supposed  and  considered  to  be 
bounded  '*  (then  follows  a  description  by  metes  and  bounds)  — 
'^  and  containing  in  said  described  premises  twenty-two  and  one 
fourth  acres."  Held,  a  grant  of  the  land  described  by  metes 
and  bounds^  not  merely  of  B.  D.'s  title.  —  Whiting  v.  Dewey ^ 
XV.  428. 

l&.  Wbere  an  ittstrument  of  partkioD  describes  the  dividing 
line  as  running  from  one  landmark  to  another,  witliout  reference  to 
any  intermediate  monument  or  to  any  carve  line,  the  dividing  line 
must  be  taken  to  be  straight,  and  parol  evidence  is  not  admissi- 
ble to  the  contrary .  ^- «i9Ue»  v.  SjMgtbwrjf^  xvi.  235. 

1€.  Where  a  deed  was  probably  intended  to  convey  a  strip  of 
land  of  a  given  width,  adjoining  and  parallel  to  the  grantee's  lot, 
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but  referred  to  the  side  of  his  wharf  as  a  monument  des^ating 
the  line  of  his  lot,  when  in  lact  it  bounded  only  part  thereof, 
and,  if  extended,  would  fall  within  it ;  held,  the  monument  must 
govern  according  to  the  intent,  and  that  this  particular  intent  must 
control  the  general  one.  — Dawes  y.  Prentice^  xvi.  435. 

17.  There  being  several  inlets  into  different  sections  of  the 
wharf  so  referred  to,  caused  by  making  towards  low-water  mark 
additions  to  an  old  wharf ;  held,  the  side  of  this  old  wharf  must 
be  taken  as  the  monuipent,  because  former  deeds  had  referred  to 
it,  as  fixing  the  boundary  of  the  grantee's  lot,  and  because  it  had 
never  been  denied  that  it  was  the  line  between  his  lot  and  the  land 
granted,  down  to  the  end  of  this  old  wharf.  —  Ibid. 

18.  Conveyance  of  woodland,  the  boundary  line  running  "north- 
erly to  land  of  M.,  thence  southeasterly  by  M's.  land,  thirty-eight 
rods  and  one  half,  to  a  stump  and  stones."  Immediately  after 
the  conveyance,  the  parties  went  on  to  the  land,  and  a  monument 
was  pointed  out  as  at  the  northwest  corner,  and  a  stump  and 
stones  as  at  the  northeast  corner,  distant  from  each  other  just 
thirty-eight  and  a  half  rods  ;  but  there  was  a  gore  of  land  between 
the  line  which  divided  them  and  the  land  of  M.  Held,  the  mon- 
uments should  govern,  and  therefore  the  gore  did  not  pass. 
—  Frost  V.  Spauldingj  xix.  445. 

19.  Conveyance  of  all  the  grantor's  farm  in  S.  bounded,  &c., 
also  six  acres  of  woodland,  described  by  bounds  —  "being  the 
same  farm  whereof  A.  died  seised,  and  which  the  heirs  of 
A.  conveyed  to  me  by  two  deeds  recorded,"  &c.  The  wood- 
land was  never,  in  fact,  owned  by  A.,  nor  conveyed  by  his  heirs, 
as  stated.  Held,  it  still  passed  by  the  deed.  —  Winn  v.  Cabotj 
xviii.  553. 

20.  An  assignment  of  dower  set  off  the  southerly  half  of  a 
dwelling-house,  "  that  is,  the  southerly  front  room  and  the  bed- 
room back  of  it,  with  the  chamber  and  garret  over  the  same,  and 
the  cellar  under  it,  with  the  liberty  to  use  the  chamber  and  garret 
stairs  and  the  entries,"  "  and  liberty  to  use  the  kitchen  "  (in  the 
northerly  half  of  the  house)  "  for  washing  and  cooking  when  she 
may  need  ;  also  liberty  to  use  the  yard  and  well."  The  widow, 
as  administratrix  of  her  husband,  being  authorized  to  sell  real  es- 
tate, conveyed  the  northerly  half  of  the  house,  &c.  "  being  all  the 
said  dwelling-house,  yard,  and  garden-spot  and  buildings,  that  were 
not  assigned  "  to  her  for  dower.  Held,  this  deed  passed  only 
that  part  of  the  house  in  which  dower  had  not  been  assigned,  not 
the  whole  house,  subject  to  such  dower  in  a  part ;  and  the  ease- 
ments in  the  northerly  half,  assigned  as  a  part  of  the  dower,  were 
not  merely  personal  to  the  widow,  but,  upon  her  death,  remained 
annexed  to  the  reversionary  estate.  —  Symmes  v.  JDrew,  xxi.  278. 
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31.  The  only  inside  passage  to  the  cellar  was  through  the 
kitchen,  but  there  was  an  outside  way.  Held,  the  assignment 
gave  no  right,  hj  implication,  of  passing  through  the  kitchen* 
—  Ibid. 

22.  Held,  the  purchaser  might  erect  a  partition  on  the  line  be- 
tween the  north  and  south  parts  of  the  garret,  which  was  but  one 
room,  all  the  windows  being  on  the  north  side  ;  because  the  own- 
er of  the  other  part  might  open  windows  therein.  —  Rid* 

23.  Three  tenants  in  common  of  land  shaped  nearly  as  a  par- 
allelogram, the  west  side  being  slightly  shorter  than  the  east,  made 
partition  by  deed  by  straight  lines,  running  from  east  to  west. 
The  monuments  of  the  division  were  not  to  be  found,  but  the  di- 
visions of  the  east  side  were  ascertained  by  the  measurement 
given.  Held,  the  west  side  should  be  divided  in  the  same  pro- 
portion. —  Long  V.  Merrillj  xxiv.  157. 


E.  Delivery,  acknowledgment  and  registry  of  a  convey- 
ance. 

1.  If  a  grantor,  when  giving  directions  for  the  making  of  a  deed, 
and  after  it  is  made  and  presented  to  him,  directs  and  intends,  that 
from  and  after  its  execution  it  shall  be  taken  and  retained  by  the 
scrivener  till  after  the  grantor's  death,  and  then  delivered  to  the 
grantee  ;  and  he  thereupon  executes  the  deed  according  to  such 
intent,  and  then,  without  change  of  purpose,  delivers  it  to  the 
scrivener  for  attestation  and  acknowledgment,  and  to  be  retained  by 
him  without  further  act  of  the  grantor  ;  and  the  deed  is  attested 
and  acknowledged,  and  retained  by  the  scrivener  till  the  grantor's 
death,  and  then  delivered  to  the  grantee  ;  —  the  estate  vests  in  the 
latter  from  the  execution  of  the  deed.  —  Foster  v.  MansfitU^  3 
Met.  412. 

2.  Agreement  for  the  sale  of  land  at  so  much  per  rod.  A  deed 
was  made  out,  but,  the  land  not  having  been  measured,  was  not 
acknowledged  and  delivered  ;  but  the  grantor  afterwards  acknowl- 
edged it  and  sent  it  to  the  registry  without  the  grantee's  knowl- 
edge. Before  acceptance  of  the  deed  by  the  latter,  a  creditor  of 
the  grantor  attached  the  land,  and  afterwards  levied  an  execution 
upon  it.  Held,  his  title  should  prevail  over  the  grantee's.  — 
Samson  v.  Thornton^  3  Met.  275. 

3.  A.,  the  grantor  in  a  deed,  upon  signing  it,  laid  it  before  B., 
the  grantee,  saying  ''  there  is  no  go  back  from  that,"  and  the  wit- 
nesses then  attested  it.  A  note,  made  for  the  consideration,  was 
not  banded  to  A.,  but  both  papers  were  taken  up  by  B,  and  the 
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paities  went  to  a  magistrate,  in  order  that  be  mi^  take  the  ac- 
knowledgment, which  was  accordingly  done ;  but  A.  withheld  the 
deed  from  B.,  who  did  not  then  assent  or  claim  that  it  had  been 
previously  delivered.  B.  brings  a  bill  in  equity  against  A.  to  ob- 
tain possession  of  the  deed,  in  his  answer  to  which  A.  denies  any 
delivery.  Held,  a  delivery  was  not  proved.  —  MilU  v.  Gore^ 
XX.  28. 

4.  One  who  contracts  to  execute  and  deliver  a  deed  is  bonnd  to 
prepare  it,  unless  it  is  expressly  agreed  that  the  grantee  shall  do  it. 

Tinney  v.  Ashleyy  xv.  546. 

5.  The  original  certificate  of  the  register  of  deeds  is  conclosive 
as  to  the  time  of  receiving  and  recording  a  deed,  as  between  the 
grantee  and  a  creditor  of  the  grantor,  who  attaches  the  land  after  the 
time  therein  named.  —  Tracy  y.  Jenfo,  xy.  465« 

6.  By  the  Revised  Statutes,  c.  59,  §  28,  no  unrecorded  deed 
is  valid,  except  against  the  grantor,  &c.,  ^^  and  persons  having 
actual  notice  thereof."  Held,  to  bring  a  person  within  this  ex- 
ception, it  was  not  necessary  that  he  should  have  positive  and  cer- 
tain knowledge  of  the  existence  of  the  deed,  bke  that  derived 
from  seeing  or  being  informed  of  it  by  the  grantor,  but  only  such 
notice  as  is  usually  the  ground  of  action  in  ordinary  affairs. — Cur- 
tis v.  Mnndy^  3  Met.  405. 

7.  Conveyance  from  A.  to  B.,  with  a  mortgage  back.  Before 
registration  of  the  deed  or  mortgage,  B.  conveys  to  C,  who  had 
notice  of  the  mortgage.  After  the  deed  to  B.  and  the  mortgage 
were  recorded,  C.  mortgaged  to  D.,  and  D.  assigned  the  mort- 
gage to  E.,  neither  D.  nor  £•  having  actual  notice  of  the  mortgage 
to  A.  Held,  A.'s  title  should  prevail  over  E.'s.  —  FlyrU  v.  Jlr" 
nold,  2  Met.  619. 

8.  The  registration  of  an  unacknowledged  deed  is  of  no  legal 
eflfect.  —  Blood  V.  Bloodj  xxiii.  80. 


F.  What  avoids  conveyances ;  and  herein  of  fraudulent 
conveyances. 

1.  A  material  alteration  in  a  deed  of  conveyance  wiH  not  <Sve8t 
or  impair  the  title  of  the  grantee,  once  vested  by  change  of  posses- 
sion. —  Chessman  v.  WhUtemore^  xxiii.  231. 

2.  St.  1791,  c.  58,  prohibits  under  a  penalty  the  doing  of  any 
labor,  business  or  work  between  the  midnight  preceding  and  the 
sunsetting  of  the  Lord's  day,  and  declares  void  the  execution  of 
any  civil  process  from  midnight  preceding  to  midnight  following 
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that  day.  Held,  a  mortgage  executed,  ackDowIedged  and  record- 
ed after  sunset  on  Sunday  evening  was  not  void,  under  this  stat-* 
ute,  as  against  a  subsequently  attaching  creditor  of  the  mortgager. 
—  Tracy  v.  Jenk$j  xv.  466. 

3.  The  court  will  not  adjudge  a  conveyance  fraudulent,  upon  a 
statement  of  the  facts  relied  upon  for  this  purpose.  The  question 
is  for  a  jury.  —  Marden  v.  Babcock^  2  Met.  99. 

4.  By  an  indenture  between  A.  and  B.,  his  son.  A.,  for  a  pecu- 
niary consideration,  conveyed  his  farm  to  B.,  with  warranty,  B. 
covenanting  to  support  A.  when  he  should  be  unable  to  support 
himself,  to  pay  certain  legacies,  and  that  his  several  undertakings 
should  be  ^'  considered  as  a  charge  and  lien  "  on  the  land,  and 
^'  have  the  efiect,  in  law,  to  charge  the  same  real  estate,  as  a 
mortgage  security."  A.,  during  his  life,  and  while  able  to  labor, 
to  have  the  right  of  occupying  the  farm  as  before,  and  any  debts, 
due  from  him  at  his  death,  to  be  paid  by  B.  from  his  personal 
estate.  A.  never  entered,  as  upon  a  mortgage,  or  gave  any  no- 
tice that  he  held,  for  condition  broken.  Held,  even  if  the  con- 
tract was  valid,  it  gave  no  legal  interest  to  A.,  which  could  be 
reached  by  his  creditors.  —  Gunn  v.  Butler^  xviii.  248. 

5.  Held,  as  the  indenture  purported  to  be  made  for  a  pecuniary 
consideration,  and  imposed  some  burdens  upon  B.,  it  could  not 
be  declared  fraudulent  and  void,  as  matter  of  law,  by  the  court ; 
but  that  it  would  be  so,  if  no  consideration  was  really  paid,  if  A.'s 
whole  estate  was  conveyed,  if  he  was  at  the  time  in  debt,  and  if 
the  deed  tended  to  defraud  and  defeat  or  hinder  creditors.  — Ibid. 

6*  A  conveyance  made  to  defraud  creditors  is  good  against  the 
grantor  and  his  heirs.  Hence,  if  they  make  a  subsequent  deed  to 
one  having  actual  or  implied  notice  of  the  former  one,  the  second 
purchaser,  in  order  to  maintain  his  title,  must  prove  that  he  bought 
for  a  valuable  consideration.  —  Chpp  v.  Tirrellj  xx.  247. 

7.  The  consideration  clause  in  a  deed  is  only  prima  facie  evi- 
dence of  the  payment  of  it,  liable  to  be  rebutted  by  parol  testimo- 
ny ;  and,  where  the  deed  is  disputed  on  the  ground  of  fraud 
against  creditors,  it  is  the  weakest  kind  otprimdjacie  evidence.  — 
Ibid. 

8.  Any  secret  trust,  inconsistent  with  the  terms  of  a  convey- 
aace  of  real  estate,  is,  unless  satisfactorily  explained,  evidence  o( 
fraud  against  creditors ;  but  not  per  ee  fraudulent,  or  conclusive 
evidence  of  fraud. —  Orienialj  SfC,  v.  HasHns^  3  Met.  332. 

9.  A  conveyance  of  real  estate,  originally  fraudulent  against 
creditors,  is,  hke  one  fraudulent  against  subsequent  purchasers, 
voidable  only,  not  void  ;  and  may  be  made  good  by  a  subsequent 
abandonment  of  the  fraudulent  intent,  and  a  confirmation  of  the 
deed,  bona  fidey  for  good  and  adequate  consideration.  —  Ibid. 
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'  10.  Land  paid  for  by  A.  was  conveyed  to  B.,  in  order  to  se- 
cure it  from  the  creditors  of  A.  A.  took  possession  under  a  lease 
from  B.,  and  bis  creditors  levied  upon  the  land  as  A.'s  property. 
Held,  they  could  not  recover  possession  from  B.  by  writ  of  entry* 
How  V.  Bishop^  3  Met.  26. 

11.  In  order  to  avoid  a  conveyance  of  land,  for  want  of  consid- 
eration or  a  secret  trust,  it  is  sufficient  to  prove  that  the  grantor 
was  deeply  in  debt,  not  actually  insolvent.  —  Parkman  v.  fVelch^ 
xix.  231. 

12.  Under  ;S^  13  Eliz.  c.  5,  subsequent,  as  well  as  previous, 
creditors,  may  avoid  a  conveyance  made  upon  a  secret  trust,  and 
with  a  fraudulent  intent.  —  Ibid. 

13.  The  holder  of  a  mortgage,  given  to  secure  a  negotiable 
note,  not  being  in  possession,  assigned  the  mortgage,  pending  an 
action  of  slander  against  him,  for  the  purpose  of  more  effectually 
defeating  a  judgment  therein.  He  afterwards  died  insolvent,  and 
his  administrator  bond  fide,  and  for  a  valuable  consideration,  as- 
signed the  mortgage.  Held,  the  former  assignment  was  fraudu- 
lent and  void  under  St.  27  Eliz.  c.  4,  and  the  second  assignee 
took  a  valid  title.  —  Clapp  v.  LeatherbeCj  xviii.  131. 

14.  A  father  conveyed  his  life-estate  in  certain  land  to  his  son, 
on  condition,  that  whereas  the  son  had  agreed  to  support  him 
during  his  life,  and  the  father  was  desirous  of  remaining  in  posses- 
sion for  the  purpose  of  securing  such  support,  the  deed  should  be 
void  if  the  son  should  fail  to  furnish  it,  or  disturb  the  father  in  his 
peaceable  possession.  Held,  such  deed  was  not  par  se  fraudulent 
against  creditors,  but  might  be  explained  ;  and  that  the  provision, 
relating  to  the  father's  support  and  his  remaining  in  possession,  was 
a  condition,  and  not  a  reservation  which  defeated  the  grant.  — 
Slater  v.  Dudky,  xviii.  373. 

15.  A  woman  conveyed  land  to  a  man,  in  contemplation,  and 
solely  upon  the  consideration,  of  a  proposed  marriage  between 
them,  which  afterwards  proved  to  be  void,  by  reason  of  bis  having 
another  wife.  He  then  reconveys  the  land  to  her.  Held,  the 
consideration  of  the  former  conveyance  having  failed,  the  recon- 
veyance was  good  against  creditors  of  the  husband.  —  Forbush  v. 
Willard,  xvi.  42. 

16.  Where  an  administrator  procures  a  conveyance  by  his  in- 
testate to  be  set  aside  in  equity,  as  fraudulent  against  creditors, 
and  the  amount  of  debts  equals  the  amount  of  property  conveyed, 
the  assignee  will  not  be  allowed  to  deduct  and  retain  the  price 
which  he  paid  therefor.  —  Holland  v.  Cruft,  xx.  321. 

17.  Such  purchaser  having  assigned  his  property  for  benefit  of 
creditors,  held,  his  assignees  did  not  stand  like  6ona  Repurchasers 
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without  notice,  but  were  subject  to  the  same  liability  in  regard  to 
the  property  in  question,  with  the  purchaser  himself.  —  Ibid. 

G.  Construction  of  a  conveyance. 

1.  Where  a  conveyance  by  deed-poll  contains  v^  reservation  or 
provision  that  the  grantee  shall  perform  a  certain  service  for  the 
grantor's  benefit,  and  the  grantee  accepts  the  deed  ;  he  is  bound 
to  perform  the  service.  — J^tvitll  v.  Uill^  2  Met.  180. 

2.  Where  the  owner  of  two  adjoining  messuages  conveys  one  of 
them,  with  the  agreement,  that,  if  the  grantee  make  ^'  any  addition 
of  building  "  westwardly,  he  shall  not  extend  it  northwardly  beyond 
a  certain  line  ;  the  grantee  is  not  restricted  from  increasing  the 
height  of  his  building,  though  he  thereby  interrupts  the  access  of 
light  and  air  to  the  windows  of  the  other  house.  —  •Slkins  v. 
Bardman,  2  Met.  467. 

3.  Where  the  owner  of  two  adjoining  messuages  and  lots,  A. 
and  B.,  the  former  occupied  and  the  latter  leased  by  him,  con- 
structs a  drain  from  messuage  B.,  through  lot  A.,  into  a  com- 
mon sewer,  suffers  his  tenants  to  use  it  more  than  ten  yeais,  and 
then,  on  the  same  day,  sells  one  messuage  and  lot  to  C,  and  the 
other  to  D.,  in  his  deed  of  messuage  B.  not  mentioning  the  drain  ; 
the  purchaser  of  B.  acquires  no  right  to  the  use  of  the  drain 
through  A.,  if,  by  reasonable  labor  and  expense,  he  can  make  one 

elsewhere. — Johnson  v.  Jordan^  2  Met.  234. 

» 

4.  The  owner  of  land  in  the  town  of  A.  conveyed  a  part  of  it 
to  the  town,  by  a  deed  containing  this  clause  — ''  and  it  is  for  the 
use  of  a  burying-place  ;  if  the  above-described  land  shall  be  en- 
closed by  a  fence,  the  same  is  to  be  done  by  the  inhabitants  afore- 
said." The  town  accepted  the  deed  and  built  a  division  fence,  but, 
by  reason  of  its  being  out  of  repair,  the  cattle  of  the  person  occu- 
pying the  adjoining  land  escaped  therefrom  into  the  burying^ground, 
and  were  impounded  by  the  town.  By  St.  1834,  c.  184,  §  6, 
"  any  person  who  shall  suffer  an  injury  to  his  land  "  by  cattle, 
&c.,  '^  belonging  to  another,  unless  the  owner  thereof  shall  be  in 
possession  of  contiguous  land,  from  which  they  shall  have  escaped, 
through  the  neglect  of  the  person  injured  to  maintain  his  part  qf 
the  division  fence,"  may  impound,  &c.  Held,  in  this  case,  the 
town  was  bound  to  maintain  the  fence,  and  the  impounding,  there- 
fore, was  illegal.  — Minor  y.  Delandy  xviii.  266. 

5.  Conveyance  by  A.,  the  defendant,  to  B.,  of  a  lot  of  land, 
subject  to  ^<the  incumbrance  on  a  mortgage  deed  to  T.,  for  the 
payment  of  $500,"  with  a  covenant  against  ^^all  incumbrances 
except  the  mortgage  deed  to  T.  above  mentioned,"  and  to  war- 
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rant,  iltc*,  tb9  same  lo  the  gnuntee,  ius  heira  and  aasigiit  foreref, 
against  the  lawful  claims  and  deiaaDds  of  all  persons."  B.  having 
paid  $100,  part  of  the  mortgage  debt,  the  land  was  conveyed,  with 
like  covenants,  to  C,  the  plaintiff,  as  subject  to  the  mcumbrance 
of  $400  due  on  a  mortgage  to  T.  The  only  incumbrance  was  a 
mortgage  to  T.  for  $700,  upoo  whicb,  at  the  time  of  the  ecmvey- 
ance  from  A.,  more  than  $800  was  due.  T.  brought  an  action 
on  the  mortgage  and  ousted  C,  who,  to  redeem  the  land,  paid  the 
mortgage,  which  much  exceeded  $500  and  interest.  Held,  A. 
must  be  deemed  to  hare  referred  to  this  mortgage,  and  covenanted 
that  the  amount  due  upon  it  did  not  exceed  $500  ;  that  his  gen- 
eral warranty  made  him  liable  to  C.  as  an  assignee  of  B. ;  and,  as 
the  sum  of  $100  paid  by  B.  made  part  of  the  consideration  of  the 
deed  to  C,  he  should  recover  the  whole  amount  paid  by  him  and 
by  B.  to  redeem  the  land,  deducting  the  $500  and  interest.  '— 
Thayer  v.  Clemence,  xxii.  490. 


€ou\tit . 


St.  1827,  c.  118,  §  19,  enacts,  that  one  convicted  of  a  crime, 
punishable  by  confinement  to  hard  labor  for  a  term  of  years,  who 
shall  have  been  before  $enUnced  to  like  punishment,  shall  be  liable 
to  confinement  to  hard  labor  not  exceeding  seven  years,  in  addi- 
tion to  the  punishment  by  law  prescribed  for  the  offence  for  which 
be  shall  have  been  tried  ;  and,  if  twice  before  so  convicted  and 
sentenced,  he  shall  be  punished  by  confinement  to  hard  labor  for 
life.  St.  1832,  c.  73,  provides,  that  no  convict  shall  be  sen- 
tenced by  force  of  the  provision  in  the  statute  of  1827,  unless  he 
shall  before  have  been  twice  sentenced  and  ttoice  discharged  from 
prison.  St.  1833,  c.  85,  repeals  the  act  of  1832,  and  provides, 
that  one  convicted  and  sentenced  to  confinement  to  hard  labor  for 
a  year  or  more,  who  shall  have  been  before  sentenced  for  not  less 
than  a  year,  and  shall  have  been  discharged,  shall  be  sentenced  to 
confinement  to  hard  labor  not  exceeding  seven  years,  in  addition 
to  the  punishment  prescribed  by  law  for  the  offence  for  which  he 
shall  have  been  tried  ;  and,  if  he  shall  twice  before  have  been  con- 
victed and  sentenced  and  twice  discharged^  he  may  be  punished  by 
confinement  to  hard  labor  for  life,  or  for  a  period  not  less  than 
seven  years  in  addition,  &c.  In  1816,  a  convict  was  sentenced 
for  a  term  of  years,  and  discharged.  In  1818,  upon  a  second 
conviction,  he  was  sentenced  for  a  term  of  years,  and  to  an  addi- 
tional confinement  for  one  year.  He  escaped,  and  in  1830  com- 
mitted an  offence,  for  which  in  1834  he  was  tried  and  convicted 
and  sentenced  for  a  term  of  years.    Held,  the  act  of  1832,  passed 
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Itft6r  eommissioD  of  the  crime,  nnd  repealed  befere  the  trial,  was 
not  applicable  to  the  case  ;  that  the  act  of  1833,  by  repealing  that 
of  1832,  restored  the  act  of  1827  ;  and  that,  by  virtue  of  the  two 
acts  of  1827  and  1833,  the  party  could  not  be  sentenced  for  life 
or  for  more  than  seven  years,  not  having  been  twice  discharged^ 
but  might  be  sentenced,  as  a  convict  once  sentenced  and  once 
discharged,  to  a  confinement  not  exceeding  seven  years.  —  Com- 
monwtaUh  v.  ShU,  xxi.  492. ' 


JL  Aggregate  and  sole  corporations. 

B.  Genersd  nature,  powers,  rights  and  liabilities. 

C.  Rights,  duties  and  liabilities  of  members. 

D.  By-laws. 

E.  Votes,  officersy  cowtracts,  Sec. 

F.  Creation,  organization  and  dissolution. 


A.  Aggregate  and  sole  corporations. 

Before  and  after  the  year  1772,  twelve  persons  were  annually 
chosen  by  the  town  of  Boston,  to  be  overseers  of  the  poor.  In 
that  year  a  statute  was  passed,  incorporating  the  overseers  for  the 
time  being  into  a  body  politic,  by  the  name,  &c.,  and  providing 
that  they  and  their  successors  m  said  office  have  a  perpetual  suc- 
cession by  that  name  ;  that  real  or  personal  property,  given  to  the 
poor  of  the  town,  be  vested  in  the  overseers  and  their  successors 
in  their  corporate  capacity,  for  the  use  of  the  poor  ;  that  they 
may  have  a  comioon  seal,  make  by-laws,  and  choose  a  tueasurer, 
clerk  and  other  subordinate  officers  ;  and  that  all  instruments  exe- 
cuted under  their  common  seal,  and  all  acts  done  by  consent  of  a 
major  part  of  the  Overseers,  shall  bind  the  corporation.  Held, 
this  was  a  corporation  aggregate,  which  could  have  no  predeces- 
sor, and  therefore  in  a  writ  of  right  could  count  only  on  its  own 
seisin  wthin  thirty  years.  —  Overseers^  Sfc.  v.  iSeara,  xxii.  122. 


B.  General  nature,  powers,  rights  and  liabitities. 

1.  An  aggregate  corporation  may  acquire  title  to  land  by  dissei- 
sin and  exclusive  adverse  possession,  though  it  did  not  autborii^e 


183  CORPORATION. 

such  disseisin  by  deed.  —  Second  Precinctj  ^e.  v.  Carptnierj 
xxiii.  131. 

2.  Certain  trustees  of  an  aggregate  corporation,  being  authorized 
by  statute  to  take  possession  of  land,  entered  and  disseised  the 
owner.  Held,  this  authority  was  equivalent  to  an  authority  under 
seal  from  the  corporation.  —  Ibid. 

3.  A  legislative  examination  of  the  affairs  or  defaults  of  a  cor- 
poration, with  a  view  to  its  continuance  or  discontinuance,  is  not 
a  judicial  act.  Hence,  a  reservation  by  the  legislature  of  the  right 
to  repeal  an  act  of  incorporation,  for  a  violation  of  the  charter  or 
other  default,  is  not  unconstitutional,  as  a  reservation  of  judicial 
powers.  —  Crease  v.  Babcock^  xxiii.  334. 

4.  In  a  suit  against  a  manufacturing  corporation,  it  is  not  neces- 
sary or  regular  to  issue  a  subpana  duces  tecum  to  their  clerk,  to  bring 
their  records  into  Court.  —  Wesicoit  v.  Atlantic^  S^c.^  3  Met.  282. 

5.  A  citizen  of  another  State  may  sue,  in  any  county  of  Massa- 
chusetts, an  insurance  company  which  has  its  established  place  of 
business,  and  holds  its  annual  meetings,  in  one  county.  —  Mien  v. 
Pacific^  ^c,  xxi.  257. 

6.  A  foreign  corporation  cannot  be  sued  in  Massachusetts.  — 
Peckham  v.  Jfarth  Parish^  ^^c,  xvi.  274. 

7.  In  an  action  upon  a  joint  contract,  made  by  the  defendant 
and  a  corporation  not  within  this  State,  nor  liable  to  the  processes  of 
its  courts  ;  it  seems,  the  corporation  need  not  be  made  a  party  to 
the  writ.  —  Ibid. 


G  Rights,  duties  and  liabilities  of  members. 

1 .  A  stockholder  in  a  corporation  has  no  right  of  action  against 
the  treasurer,  in  his  individual  capacity,  for  refusing  to  pay  him  a 
dividend,  though  at  the  time  he  had  sufficient  funds  therefor.  — 
French  v.  Fuller^  xxiii.  108. 

2.  St.  1829,  c.  53,  making  individual  members  of  a  manufac- 
turing corporation  liable  for  its  debts^  applies  to  an  unliquidated 
claim  for  damages.  — Mill  Dam^  fyc.  v.  Hovej/j  xxi.  417. 

3.  Action  for  a  debt  against  a  manufacturing  corporation.  It 
appeared  that  the  annual  notice  published  by  the  company,  next  be- 
fore the  debt  was  incurred,  certified  only  the  amount  of  its  debts, 
not  of  the  capital,  according  to  St.  1829,  c.  53.  Held,  one  who 
was  a  member  when  the  debt  was  incurred,  but  had  since  ceased 
to  be  such,  was  personally  liable  for  it,  and  therefore  not  a  wit- 
ness for  the  defendant.  —  Ibid. 
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4.  Otherwise  in  a  cross  action,  because  no  judgment  could  be 
rendered  against  the  corporation,  except  for  costs,  which  would  be 
a  debt  incurred  after  the  party  ceased  to  be  a  member  ;  and  his 
only  interest  would  be,  that  the  corporation  recover  a  judgment,  to 
be  set  off  against  a  judgment  m  favor  of  the  other  party  ;  which 
would  be  too  contingent  and  remote  to  disqualify  him.  —  Ibid. 

5.  By  Si.  1808,  c.  65,  any  share  in  a  manufacturing  corpora- 
tion might  be  transferred  by  a  deed  of  the  proprietors,  aclmow- 
ledged  before  a  justice  and  recorded  by  the  clerk  of  the  corpora- 
tion. The  defendant  having  taken  a  deed  of  a  share,  which  was 
not  recorded,  held  he  was  still  personally  liable  to  a  creditor  of 
the  company.  — Eames  v.  fVheekVj  xix.  442. 

6.  The  personal  liability  of  a  member  of  a  manufacturing  cor- 
poration for  its  debts,  under  St.  1808,  c  65,  §  6,  is  no  bar  to  his 
taking  by  attachment  or  execution  the  corporate  property,  for  a 
claim  of  his  own  against  the  company.  —  Peirce  v.  Partridge^  3 
Met.  44. 

7.  Such  liability  is  not  a  debt,  which  can  be  proved  under  the 
insolvent  law  of  1838.  —  KeUon  v.  Phillips j  3  Met.  61. 

8.  The  plaintiffs,  holding  the  note  of  a  corporation,  whose 
members  were  personally  liable  for  its  debts,  agreed  with  the  de- 
fendant, who  had  bought  up  most  of  the  debts,  that  they  would 
accept  35  per  cent,  of  the  note,  and  deliver  the  note  to  him,  but, 
in  case  one  A.,  as  a  present  or  past  stockholder,  should  be  held 
L'able  for  the  note,  whatever  should  be  obtained  from  him  should 
go  to  them,  the  defendant  not  undertaking  to  make  any  attempt  for 
the  recovery  thereof  from  A.,  except  at  their  request  and  expense, 
and  being  authorized  to  discharge  any  other  member  of  the  com- 
pany, however  it  might  affect  the  claim  reserved  in  favor  of  the 
plaintiffs  against  A.  At  the  time  of  this  agreement,  an  action  was 
pending,  to  determine  the  liability  of  A.  ;  but,  before  it  was  de- 
cided, the  defendant,  in  consideration  of  a  certain  sum  paid  by  A., 
without  the  knowledge  of  the  plaintiffs,  compromised  all  claims 
against  him  on  account  of  the  company  debts,  including  the  above 
note,  and  discharged  him  from  all  his  supposed  liability  therefor, 
but  without  discharging  the  other  members  of  the  company.  Af- 
terwards the  plaintiffs,  the  note  being  outlawed,  directed  the  de- 
fendant to  pursue  all  necessary  measures  for  collecting  the  balance  of 
the  note  from  A.,  and  authorized  him  to  draw  on  them  for  the  ex- 
penses. Held,  as  the  defendant  had  power  to  discharge  the  other 
members,  thus  releasing  A.,  except  perhaps  for  his  share  of  the 
debts  in  proportion  to  the  amount  of  his  stock,  if  the  defendant 
could  make  a  compromise  with  A.  equally  favorable  to  the  plain- 
tiffs, without  discharging  the  other  members,  he  had  authority  so  to 
do,  and  the  plaintiffs  could  not  recover  of  the  defendant  the  whole 
sum  due  on  the  note.  —  Phanix,  4*c.  v.  Bufnateady  xviii.  77. 
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9.  Held,  tkou^  it  htd  never  been  deleiiiMned  tkal  A,  was  le- 
gally liable,  yet  as  he  had  made  a  voluiHary  paymeot  to  the  plain* 
tiiTs  on  account  of  the  note,  the  plaintiffs  should  have  the  benefit 
of  it.  —  Ibid. 


D.  By-laws. 

1.  By  St.  1832,  e.  150,  the  selectmen  of  Charlestown  were 
authorized  to  appoint  and  locate  the  places  where  the  dead  might 
be  buried  in  said  town,  to  establish  the  police  of  the  burying- 
grounds,  to  regulate  funerals  and  burials,  to  appoint  aU  necessary 
officers  for  carrying  the  same  into  effect,  and  to  prescribe  penal- 
ties for  the  breach  of  such  regulations.  A  by*law  was  passed, 
one  section  of  which  provided,  that  no  person  should  bring  into 
the  town,  or  carry  through  the  streets,  after  being  thus  brou^t  in, 
any  dead  body,  whbout  written  permission  of  the  selectmen  ;  or 
bury  any  dead  body,  thus  brought  in,  within  the  town.  Held,  as 
the  former  part  of  this  section  was  unauthorized  by  the  statute  and 
therefore  void,  the  latter  was  void  also.  —  Austin  v.  Murray^  xvi. 
121. 

2.  Held  also,  that  the  latter  part  of  the  section  was  a  prohiH- 
tion^  not  a  regulationy  and  therefore  void  ;,  or,  if  it  was  a  regula- 
tion, it  was  unreasonable,  as  applied  to  any  but  a  populous  part  of 
the  town,  and  for  this  cause  void.  —  Ibid. 

S.  By  another  section  of  the  by-law,  no  person  was  allowed  to 
act  as  undertaker  within  the  town,  without  a  license  from  the  se- 
lectmen. Held,  this  provision  did  not  apply  to  the  burial  of 
bodies  brought  into  the  town  contrary  to  the  section  before  referred 
to  ;  or,  if  it  was  designed  to  enforce  the  prohibition  in  that  section, 
it  was  for  this  cause  void.  —  Rid. 

4.  A  statute,  providing  that  prosecutions  for  violating  the  by- 
laws of  a  city  may  be  in  the  name  of  the  Commonwealth,  is  con- 
stitutional, though  in  such  form  of  prosecution  the  defendant  re^ 
covers  no  costs,  if  he  prevail.  -—  Goddard,  4^c.,  xvi.  504. 

5.  The  making  and  regulation  of  streets  in  Boston  being  pro- 
vided for  by  special  statutes,  a  by-law  of  the  city,  directing  the 
removal  of  snow  in  a  manner  different  from  that  specified  in  the 
general  statute  of  1786,  c.  81,  concerning  highways,  is  not  repug- 
nant to  that  statute.  —  Ibid. 

6.  The  constitution  provides,  that  assessments,  rates  and  taxes 
imposed  and  levied  on  the  inhabitants  of  the  Commonwealth  shall 
be  proportional  and  reasonable.  A  by-law  of  Boston  required 
the  owners  or  occupants  of  houses  bordering  on  streets,  to  clear 
the  snow  from  the  side-walks  adjoining.     Held,  this  duty  was  not 
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^ictly  a  tax  ;  and,  being  iulposed  upon  a  krge  cla^s  of  eitizens, 
without  diserimination,  and  upon  a  chss  chiefly  benefited  by  its 
performance,  and  best  able  to  perform  it  with  the  requisite  prompt- 
ness, it  was  not  a  violation  of  the  above  clause  in  the  constitution, 
as  partial  and  unequal,  but  was  reasonable  and  valid.  —  Ibid. 

7.  Nor  is  such  by*law  invalid,  because  it  specially  exempts 
from  its  requirements  a  part  of  the  city  peculiarly  situated.  —  Ilnd* 

8.  A  by-law  of  Boston  required,  that  every  person,  who  should 
enter  his  particular  drain  into  a  common  sewer  of  the  city,  should 
pay  his  just  proportion  of  the  cost  of  such  sewer,  having  reference 
always  to  the  last  valuation  of  bis  estate  in  the  assessor's  books,  pre- 
vious to  the  expenditure.  Held,  unequal,  unreasonable,  and 
void.  —  C%,  ^c.  V.  Shaw^  1  Met.  130. 


E.  Votes^  officers,  records  and  contracts. 

1 .  Where  an  i^regate  body  is  empowered  to  grant  an  author- 
ity  or  privilege,  as,  for  example,  a  collegiate  degree,  without  any 
designation  of  the  mode  of  making  or  proving  such  grant,  a  simple 
vote  to  grant  the  privilege  is  an  execution  of  the  power,  and  an 
authenticated  copy  of  the  vote  sufficient  proof  of  it.  —  Wright  v. 
Lanchton^  xix.  288. 

2.  Individuals  were  incorporated,  for  the  purpose  of  erecting  a 
monument  and  &  suitable  building  for  meetings  of  the  company,  and 
authorized  to  make  by-laws  for  its  regulation,  and  choose  such 
officers  as  they  should  think  expedient.  The  by-laws  provided 
for  the  election  of  a  treasurer  and  trustees,  and  required  the  latter 
to  manage  the  fioaoces  and  property  of  the  society,  and  annually 
exhibit  the  state  of  the  treasury.  The  society  voted,  that  the 
trustees  proceed  in  appropriating  its  funds  to  erecting  a  suitable 
edifice,  and  they  thereupon  entered  into  a  contract  therefor,  and, 
having  exhausted  all  the  funds  of  the  society,  a  debt  remained,  for 
which  they  were  personally  responsible.  In  their  annual  exhibit, 
they  reported  this  debt  as  due  from  the  society,  which  report  was 
accepted  by  the  society  and  ordered  to  be  recorded.  Held,  this 
was  a  ratification  of  the  acts  of  the  trustees,  and  an  assumption  of 
the  debt ;  and  bound  the  society  to  reimburse  them,  if  compelled 
to  pay  the  debt.  —  Hayward  v.  The  Pilgrim^  ^c.y  xxi.  270. 

3.  Held,  the  trustees,  under  their  authority  to  manage  the  finan- 
ces and  property  of  the  society,  could  bind  the  latter  bv  a  note, 
through  the  treasuorer,  or  by  obligations  such  as  are  usual  in  man- 
aging the  finances  of  similar  institutions.  —  Ibid. 
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4.  Held,  the  trustees  might,  at  their  discretion,  diange  the  lia- 
bility of  the  society,  by  substituting  one  debt  for  another.  —  Ibid. 

5.  The  trustees  voted,  that  the  treasurer  should  give  a  note  to 
one  of  themselves,  who  bad  paid  a  debt  due  from  the  society,  not 
limiting  the  time  for  doing  it.  Held,  he  might  make  the  note  sev- 
eral years  afterwards,  the  claim  not  being  then  barred  by  lapse  of 
time.  —  Ibid. 

6.  Such  note  recited,  that  it  was  given  in  pursuance  of  a  vote 
of  the  society,  not  of  the  trustees.     Held,  immaterial.  —  Ibid. 

7.  Held,  the  original  memoranda  or  minutes  of  the  proceedings 
of  the  trustees,  made  at  the  time,  by  one  of  them,  by  authority 
of  the  whole,  were  competent  evidence  that  they  had  authorized 
the  treasurer  to  give  a  note  ;  especially  after  the  death  of  the  one 
who  made  the  entries.  —  Ibid. 

8.  To  an  indenture  between  a  corporation  and  an  individual,  the 
parties  ^^  set  their  hands  "  ;  and  against  each  signature  was  a  small 
bit  of  paper  attached  by  a  wafer,  without  any  impression  on  either, 
indicating  a  corporate  seal.  Held,  the  indenture  was  the  deed 
of  both  parties.  — MiUrDam^  fye.  v.  Hovey^  xxi.  417. 

9.  A  manufacturing  corporation,  not  limited  in  duration  by  its 
charter,  except  as  made  subject  to  the  act  of  1808,  c.  65,  which 
authorizes  the  repeal  of  any  similar  charter,  contracted  with  the 

f)laintiff,  a  stockholder,  as  follows.  The  plaintiff,  during  the  time 
or  which  the  company  was  established,  to  devote  his  whole  time 
and  skill  to  its  service,  in  carrying  on  the  business  ;  the  corpora- 
tion to  pay  him  an  annual  salary,  while  he  fulfilled  his  part  of  the 
contract,  and  to  be  discharged  from  its  obligation  when  he  should 
die,  or  violate  his  agreement.  Under  this  contract,  the  plaintiff 
entered  the  service  of  the  corporation  ;  but  the  business  was  un- 
profitable, and,  after  more  than  four  years,  a  majority  of  the  pro- 
prietors voted  to  dissolve  and  wind  up.  Accordingly,  the  corpo- 
ration discharged  the  plaintiff,  transferred  the  property  to  trustees, 
with  authority  to  pay  the  debts,  and  distribute  the  surplus  among 
the  stockholders,  and  notified  the  executive,  that  they  claimed  no 
further  interest  in  their  charter.  By  a  by-law,  the  ofiicers  were  to 
hold  their  ofiSces  for  one  year,  and  till  others  were  chosen.  Held, 
these  proceedings  did  not  dissolve  the  corporation  ;  that  the  above 
contract  bound  it  to  employ  the  plamtiff  till  legally  dissolved,  or 
till  he  died  or  violated  his  engagements  ;  that,  under  the  circum- 
stances he  was  not  bound  to  continue  in  its  employ,  and  was  entitled 
to  recover  damages  for  the  injury  sustained  by  him  from  their  refusal 
to  employ  and  pay  him.  — Revere  v.  Boston  Copper  Co.  xv.  351. 

10.  The  records  of  a  corporation  are  the  best  evidence  of  the 
authority  of  its  officers  and  agents  to  bind  it  by  contract,  but  other 
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evidence  is  competent,  if  on  notice  the  corporation  refuse  to  pro- 
duce the  records. — Marragansetf  4*c.  v.  •Stlanticj^c.  3  Met. 
282. 

11.  Upon  such  refusal,  in  a  suit  upon  a  bill  of  exchange,  ac- 
cepted by  T.  as  treasurer,  a  witness  testified,  that  he  had  seen  the 
defendant's  records,  which  showed  the  election  of  T.  at  the  first 
meeting.  Held,  the  jury  might  legally  infer,  that  T.  was  duly 
elected  and  authorized  to  accept  the  bill.  —  Ibid. 

12.  Action  against  a  corporation,  for  machinery  sold  and  deliv- 
ered, under  a  contract  with  A.,  the  president.  The  defendants  re- 
fused to  produce  their  records,  and  evidence  was  offered  as  to  his 
election,  similar  to  that  respecting  the  treasurer,  and  also  that  the 
machinery  was  received  and  used  by  the  defendants.  Held,  the 
jury  might  presume  that  A.  was  authorized  to  contract  for  the  ma- 
chinery, or  that  the  defendants  had  ratified  his  doings. —  Westcott 
V.  Atlantic^  Sfc.  3  Met.  282. 


F.  Creation,  organization  and  dissolution  of  corporations. 

1 .  To  prove  acceptance  of  a  charter,  it  is  sufficient  to  show  an 
exercise  of  the  powers  thereby  granted,  without  proving  a  vote  of 
acceptance.  —  Middlesex^  ^c.  v.  Davis^  3  Met.  133. 

2.  An  act  of  incorporation  directed  how  the  first  meeting  should 
be  called  ;  it  was  proved,  that  at  such  meeting  the  proper  officers 
were  regularly  chosen  ;  and  no  defects  appeared  in  the  subsequent 
proceedings  of  the  company  for  twenty  years  or  more.  Held, 
there  was  sufficient  presumptive  evidence  of  the  original  organiza- 
tion, though  it  did  not  appear  how  the  first  meeting  was  called, 
—  Ibid, 

3.  An  action  will  lie  against  a  company  acting  as  a  manufac- 
turing corporation,  without  proof  that  it  was  organized  and  divided 
its  stock,  &c.  agreeably  to  Revised  Statutes  c.  38,  §  4,  9,  and 
c.  44,  §  3.  In  general,  it  is  sufficient  to  ofier  in  evidence  the 
charter,  and  the  actual  use  of  the  powers  and  privileges  of  a  cor- 
poration under  the  name  therein  designated.  —  JN'arraganset^  fyc.  v. 
Atlantic  Sfc.  3  Met.  282. 

4.  Some  solemn  act  is  necessary  to  the  surrender  of  its  charter 
by  a  corporation  ;  and  such  surrender  cannot  take  efl!ect,  till  ac- 
cepted by  the  government.  —  Boston^  SfC,  v.  Langdon,  xxiv.  49. 

5.  A  manufacturing  corporation,  becoming  insolvent,  assigned 
all  its  property  to  trustees  for  benefit  of  creditors,  with  covenants 
that  they  might  use  its  name  to  collect  debts  and  distribute  the 
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1)ropert7,  and  for  performance  of  any  further  acts  requisite  for  the 
uU  execution  of  their  trust.  The  corporation  elected  no  offi- 
cers and  held  no  meetings  for  several  years,  but,  by  the  by-laws, 
the  officers,  though  chosen  for  one  year,  were  to  continue  in  of- 
fice till  new  ones  should  be  elected.  Held,  the  corporation  had 
not  been  dissolved.  —  Ibid, 

6.  In  1822,  the  town  of  Boston  was  changed  to  a  city,  by  an 
act  which  provided,  that  the  inhabitants  shall  continue  to  be  one 
body  politic,  in  fact  and  in  name,  and  shall  have  all  the  rights  and 
be  subject  to  all  the  duties  incumbent  upon,  and  appertaining  to, 
the  town  as  a  municipal  corporation  ;  also,  that  overseers  of  the 
poor  should  be  elected,  to  constitute  the  board  of  overseers  for 
said  city,  and  have  all  the  powers  and  be  subject  to  all  the  duties 
now  by  law  appertaining  to  the  overseers  of  the  poor  for  the  town 
of  Boston.  Held,  this  was  a  continuance,  not  a  dissolution  or 
suspension,  of  the  corporation  created  in  1772.  —  Overseers^  ^c, 
V.  Sears^  22  Pick.  122. 

7.  It  seems,  the  Legislature  may,  by  a  formal  act,  accept  the 
surrender  of  a  charter,  and  thereupon  dissolve  the  corporation. 
—  Revere  v.  Boston  Copper  Co,j  xv.  261. 
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JB.  Amount  of  costs. 

C.  Costs  in  cases  of  appeal,  exception,  new  trial  and  ar- 

rest of  judgment 

D.  Costs  in  Chancery. 


Jl.  When  neither  party  or   both  parties  shall  recover 
costs. 

1.  Under  Revised  Statutes  c.  35,  §  2,  a  plaintiff  who  recovers 
only  the  balance  of  his  claim,  after  deducting  the  forfeiture  incurred 
by  him  for  reserving  or  taking  usurious  interest,  is  not  entitled  to 
costs  ;  and  a  judgment  for  damages  and  costs  is  erroneous,  and 
will  be  reversed  as  to  the  costs. — Mwimffry.  Wilkins.  I  Met. 
488. 
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2.  Shnder.  The  declaration  contained  two  counts,  averring 
similar  words  at  different  times,  upon  one  of  which  the  plaintiff 
prevailed,  upon  the  other,  the  defeudant.  Held,  the  counts  were 
not  on  several  and  distinct  causes  of  action,  thus  allowing  the  de- 
fendant to  claim  costs,  under  Rev.  Sts.  c.  121,  §  16.  —  Sayle  v. 
Briggs,  1  Met.  291. 

3.  So,  in  trespass  qxmre  clausum^  where  there  are  several 
counts,  upon  only  one  of  which  the  plaintiff  recovers  a  verdict, 
but  all  the  evidence  admissible  upon  either  count  might  be  receiv- 
ed upon  this  one;  the  statute  does  not  apply.  —  Elder  v.  Bt- 
mis,  2  Met.  599. 


B.  Amount  of  costs. 

1.  An  action,  laying  the  ad  damnum  at  a  sum  exceeding  $  100, 
was  brought  before  the  Revised  Statutes  were  enacted.  In  the 
Court  of  Common  Pleas,  after  they  had  taken  effect,  the  plain? 
tiff  recovered  less  than  $  100.  The  defendant  appealed,  and  in 
the  Supreme  Court  the  damages  were  reduced.  Held,  costs 
should  be  taxed  for  the  plaintiff,  according  to  the  old  law.  —  Saw- 
yerv.  Bancroft j  xxi.  210. 

2.  Where  the  plaintiff  in  a  personal  action,  in  which  more  than 
$  100  is  claimed,  carries  up  the  case  from  the  Court  of  Common 
Pleas,  by  fictitious  demurrer,  and  recovers  over  $  20,  though  less 
than  $  100,  he  has  full  costs,  and  the  defendant  does  not  recover 
the  costs  of  appeal.  (See  Rev.  St.  c.  121,  §  6,  &c.) — .56- 
bottv.  Wiley,  xvii.  321. 

3.  Two  actions  of  trespass  quare  clausum  were  brought  by 
the  same  plaintiff  against  the  same  defendant,  but  on  different 
days  ;  one  for  taking  manure,  the  other  for  cutting  and  conveying 
away  wood,  on  the  same  premises.  The  writs  were  returnable 
before  a  magistrate  on  the  same  day,  and  the  ad  damnum  in  each 
was  $  20.  Held,  the  plaintiff  should  have  costs  in  both  cases, 
notwithstanding  St,  1784,  c.  28,  §  12. — Dorrell  v.  Johnson^ 
xvii.  263. 

4.  Trespass  for  taking  wood.  A  brief  statement  was  filed  by 
the  defendant,  alleging  that  the  wood  came  from  his  own  land. 
The  plaintiff  having  recovered  less  than  ^  20^  held,  under  Revis- 
ed Statutes,  c.  131,  §  3,  he  was  entitled  to  full  costs,  though 
that  part  of  the  wood,  for  which  he  recovered,  was  cut  on  land 
which  the  defendant  never  claimed  ;  and  though  the  verdict  was 
returned  on  a  second  trial,  granted  merely  for  settling  the  damages, 
the  title  having  been  settled  in  a  former  trial.  —  Ryder  v.  HaAa- 
wayy  2  Met.  96. 
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5.  Where  a  subsequent  attaching  creditor  files  a  petition  to 
vacate  a  prior  attachment,  and  fails  to  sustain  it,  he  is  liable,  un- 
der Revised  Statutes,  c.  90,  §  90,  only  for  such  costs  as  cannot 
be  taxed  against  the  defendant.    But  he  is  liable  for  the  fees  of  the 

!)laintiff's  witnesses  on  the  trial  between  them,  for  an  attorney's 
ee,  and,  it  seems,  for  the  plaintiff's  travel  and  attendance  after 
the  defendant's  default.  —  Guild  v.  Gvildj  2  Met.  229. 

6.  But  not  counsel  fees  paid  by  the  plaintiff,  either  as  costs  or 
damages.  —  Ibid. 

7.  Where  a  defendant  dies,  and  the  action  is  twice  continued 
to  summon  in  the  administrator,  who  appears  and  prevails  ;  he 
may  tax  costs  for  travel  and  attendance  at  the  terms  above  men- 
tioned.—  Bacon  v.  Crandorij  xv.  79. 

^  8.  Costs  are  not  to  be  taxed  for  a  witness,  who  has  not  certified 
his  travel  or  attendance.  — Ibid. 

9.  Under  Revised  Statutes,  c.  121,  §  36,  where  a  party  to 
an  action  resides  out  of  the  State,  actual  travel  can  be  taxed  only 
from  the  line  of  the  State,  in  the  usual  route  from  his  residence 
to  the  Court.  —  White  v.  Judd,  1  Met.  293. 

10.  •Sssumprit  against  three  defendants.  At  the  first  term,  A. 
and  B.  were  defaulted,  and  C.  pleaded  ;  and  at  a  subsequent  term 
the  plaintiff  discontinued  against  C,  and  took  judgment  against 
A.  and  B.  Held,  he  could  not  tax  costs  against  them  beyond  the 
first  term.  —  JUattheus  v.  Finings  xxi.  335. 


C.  Costs  in  cases  of  appeal,  exception,  new  trial  and 
arrest  of  judgment. 

1.  The  complainant,  upon  a  process  forflowage,  under  Revised 
Statutes,  c.  116,  having  recovered  verdicts  upon  successive  trials, 
which  were  afterwards  set  aside  for  irregularity ;  held,  upon  a  sub- 
sequent judgment  in  his  favor,  he  should  recover  the  costs  of  those 
trials.  —  Fitch  v.  Stevens j  2  Met.  506. 

2.  Where  the  administrator  of  an  insolvent  estate  gives  potice, 
under  St.  1784,  c.  2,  that  he  is  dissatisfied  with  the  allowance  of 
a  claim  by  the  commissioners,  and  the  creditor  then  brings  a  suit, 
but  recovers  less  than  the  sum  allowed  ;  he  still  recovers  costs 
"  de  bonis  propriis.^^ —  (See  Revised  Statutes,  c.  68,  §  12.)  — 
Blake  v.  DenniCj  xv.  385. 

3.  Under  St.  1822,  c.  59,  incorporating  the  Hampshire  and 
Hampden  Canal  Company,  the  ownpr  of  land,  through  which  the 
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canal  was  laid  out,  being  dissatisfied  with  the  damages  awarded 
him  by  the  special  commissioners  appointed  under  that  statute, 
applied  to  the  county  commissioners  for  a  jury,  who  awarded  in- 
creased damages.  Held,  he  could  not  recover  costs,  the  statute 
above  mentioned  not  providing  for  them  in  such  case,  and  the 
statute,  giving  them  in  all  cases  to  the  prevailing  party,  not  being 
applicable.  —  Hampshire,  ^c,  v.  Ashley,  xv.  496. 

4.  Where  judgment  is  arrested,  the  defendant  recovers  costs. 
—  Hogins  V.  Arnold,  xix.  191. 

5.  When  judgment  is  arrested  after  verdict,  and  leave  to  amend 
and  a  new  trial  are  granted,  the  defendant  has  costs  from  the  time 
when  the  case  went  to  the  jury.  — Carlisle  v.  Weston,  1  Met.  26. 

6.  A  new  trial  being  granted  on  motion  of  the  plaintiff,  with 
leave  to  amend  by  filing  a  new  count  conformable  to  the  evi- 
dence, held,  he  should  pay  the  costs  of  the  former  trial,  and  of 
the  term  when  the  new  trial  was  granted.  —  Coolidge  v.  Brigham, 
1  Met.  553. 


D.  Costs  in  Chancery. 

Where  the  terms  in  which  a  bequest  is  given  are  so  ambig- 
uous, as  to  require  a  bill  in  equity  for  the  purpose  of  recovering 
it ;  the  costs  of  suit  shall  be  charged,  not  upon  this  particular  lega- 
cy, but  upon  the  general  funds  in  the  executor's  hands.  —  Sawyer 
V.  Baldwin,  xx.  378. 


Jl.  Covenants  of  title  to  land. 
B.  Other  covenants. 


Jl.  Covenants  of  title  to  land. 

1.  A.,  having  an  attachment  upon  certain  land,  caused  it  to  be 
set  off  on  execution,  and  then  conveyed  it  to  B.,'  with  a  covenant 
against  incumbrances.  C,  who  had  made  a  second  attachment, 
caused  the  debtor's  right  of  redeeming  from  A.  to  be  sold  on  ex- 
ecution, and  the  purchasers  took  a  deed  thereof  from  the  officer. 
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Held,  the  second  attachment  was  an  tnctimftrance,  for  which  A. 
was  liable  to  B.  upon  bis  covenant. — J^orton  v.  Babcock^  2  Met. 
510. 

2.  In  case  of  a  covenant  against  incumbrances,  if  there  is  an 
outstanding  right  of  redemption,  or  other  paramount  title,  which 
subjects  the  grantee  to  the  loss  of  his  whole  estate  by  eviction  ; 
the  measure  of  damages,  in  an  action  upon  the  covenant,  is  the 
sum  fairly  paid  to  extinguish  the  incumbrance,  unless  this  exceed 
the  value  of  the  estate  ;  otherwise,  such  value  is  the  measure  of 
damages.  —  Ibid.     White  v.  Whitney ^  3  Met.  81. 

3.  Where  one,  who  has  levied  an  execution  upon  land,  con- 
veys it,  with  a  covenant  against  incumbrances,  and  the  judgment 
debtor  afterwards  redeems  from  the  grantee  ;  this  is  an  eviction, 
for  which  the  grantor  is  liable,  upon  his  covenant,  for  the  value  of 
the  land  at  the  time  of  eviction.  This  value  will  include  perma- 
nent buildings,  erected  either  by  the  grantor  or  grantee,  unless  they 
are  such  repairs  or  improvements  as  the  debtor  is  bound  to  pay  for, 
upon  redeeming  ;  they  being  part  of  the  freehold.  So,  also, 
where  the  grantee  extinguishes  the  incumbrance  by  a  payment  of 
money.  —  Ibid. 

4.  Conveyance  by  two  tenants  in  common,  with  the  usual  cov- 
enant against  incumbrances.  One  of  them  had  previously  mort- 
gaged his  share.  The  grantee  having  redeemed,  held,  both  gran- 
tors were  liable  to  him  in  an  action  upon  the  covenant.  — Comings 
V.  Liitkj  xxiv.  266. 

5.  Conveyance,  with  a  covenant  against  incumbrances.  The 
grantor  had  previously  mortgaged  the  land,  with  condition  to  pay  a 
certain  debt,  and  indemnify  the  mortgagee  against  a  certain  liability. 
The  grantee  having  paid  the  debt,  but  not  discharged  the  liability  ; 
held,  he  might  recover  in  an  action  upon  the  covenant,  the  amount 
of  the  former,  but  not  of  the  latter.  —  Ibid. 

6.  An  assignee  of  the  grantee  of  land  cannot  sue  upon  a  cove- 
nant against  incumbrances  ;  such  covenant  not  running  with  the 
land.  —  Clark  v.  Swift,  3  Met.  390. 

7.  This  covenant  is  broken  at  the  time  of  making  it.  Hence, 
a  claim  for  the  breach  is  barred  by  the  lapse  of  twenty  years  from 
the  giving  of  the  deed. — Ibid. 

8.  A  conveyance,  after  describing  the  property,  stated  that  it 
was  sold,  subject  to  the  right  of  the  widow  and  daughter  of  B. .; 
the  daughter's  "right  to  exist  no  longer  than  the  widow  occupies 
the  premises  to  which  she  is  entitled  under  said  B.'s  will ;  "  and 
covenanted  against  all  incumbrances  except  those  above  mentioned. 
By  the  will  of  B.,  the  daughter  had  a  right,  after  the  widow's 
death.  Held,  the  grantor  was  liable  upon  the  covenant  above- 
named.  -—  Jarvis  v.  Buttrick,  1  Met.  480. 
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9.  The  defendant  conveyed  to  the  plaintiff  ^*  all  that  part  of  my 
land  and  messuage,  ivhich  I  purchased  of  J.  B.  by  deed  dated 
October  24,  1826,  and  recorded  in  the  Plymouth  registry  of  deeds, 
book  165,  folio  19,  20,"  defining  it  by  metes  and  bounds.  He 
also  covenanted  against  all  incumbrances.  The  deed  from  J.  B. 
reserved  a  right  of  way  over  the  land,  to  take  water  from  a  spring 
upon  it.  Held,  in  an  action  upon  the  covenant,  the  easement 
above  mentioned  was  a  breach  of  it,  the  deed  of  J.  B.  being  re- 
ferred to  merely  by  way  of  description^  and  not  in  order  to  limit 
the  conveyance  or  covenant  by  its  terms  ;  and  that  parol  evidence 
was  inadmissible,  of  the  defendant's  having  notice  of  the  easement, 
expecting  it  to  remain,  and  purchasing  subject  to  it. —  Harlow  v. 
Thomas^  xv.  66. 

10.  In  an  action  upon  the  covenant  against  incumbrances,  if  an 
easement  be  proved  as  a  breach  of  such  covenant ;  the  measure 
of  damages  is  a  fair  recompense  for  the  injury  arising  from  the 
continuance  of  such  easement.  —  Ibid. 

1 1 .  For  breach  of  the  covenant  against  incumbrances,  the  cov* 
enantee  may  recover  as  damages  any  sum  fairly  paid  to  remove  an 
incumbrance,  though  after  commencement  of  suit.  —  Brooks  v. 
Moody,  XX.  474. 

12.  A  privilege  <rf  drawing  water  from  a  pond  is  not  land ; 
hence,  a  covenant  contained  in  a  conveyance  of  it  does  not  rtm 
with  the  land^  nor  pass  to  an  assignee.  —  fVheelock  v.  Thayer j 
xvi.  68. 

13.  The  defendant  conveyed  a  privilege  of  drawing  water  from 
a  pond,  when  the  water  should  not  be  four  feet  below  the  top  of  a 
dam  to  be  erected,  and  covenanted  that  he  would  erect  the  dam 
ten  feet  high,  and  that  he  was  seized  of  the  granted  premises,  that 
he  had  a  right  to  sell  and  convey,  and  would  warrant  the  same. 
He  in  fact  had  the  right  of  raising  the  water  only  six  feet.  Held, 
the  deed  passed  nothing,  and  the  covenants  were  broken  immedi- 
ately upon  its  execution,  and,  therefore,  were  not  assignable.  — 
IHd. 

14.  A  town  granted  certain  land,  on  condition  that  the  grantee 
should  give  bond  to  maintain  a  part  of  the  road  passing  by  it,  but 
not  reserving  a  right  of  entry,  if  the  road  should  be  allowed  to  go 
unrepaired.  The  grantee  gave  a  bond  accordingly,  binding  him- 
self, his  heirs,  executors,  administrators,  and  assigns.  Held,  the 
obligation  in  the  bond  was  not  a  covenant  running  with  the  land, 
but  the  title  vested  absolutely  in  the  grantee,  on  his  giving  the 
bond.  —  Plymouth  v.  Carver j  xvi.  183. 

15.  A.  conveyed  to  B.  a  lot  of  land,  including  a  part  of  his 
mill-pond,  with  a  right  of  ingress  and  egress  to  and  from  any  part 
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of  the  land  and  water  described,  to  dig  and  cany  away  the  whole 
or  any  part  of  the  soil.  B.  having  conveyed  the  same  premises  to 
C,  A.  and  C.  entered  into  an  agreement,  by  which  A.  (not  nam- 
ing his  heirs  or  assigns)  covenanted  upon  Cs  request  to  draw  off 
his  pond  six  days  in  each  year,  in  August  and  September,  to  en- 
able C.  to  dig  and  carry  out  mud.  A.  died,  and  his  estate  in  the 
mill-pond  passed  to  D.  and  £.,  against  whom  C.  brings  an  action 
upon  the  covenant.  Held,  there  was  a  privity  of  estate  between 
the  parties,  and  the  covenant  ran  with  the  land.  —  Morse  v.  *AU 
dricky  xix.  449. 

16.  The  several  owners  of  mills,  drawing  water  from  one  stream 
by  means  of  one  dam,  entered  into  an  indenture,  by  which,  for 
themselves,  their  heirs,  administrators,  and  assigns  respectively, 
they  covenanted  with  each  other,  and  their  respective  heirs,  ad- 
ministrators, and  assigns,  that  they  would  erect  and  use  wheels  of 
a  certain  construction  and  limited  power,  in  their  respective  mills. 
Held,  there  was  no  privity  of  estate  between  the  parties,  and, 
therefore,  the  covenant  did  not  run  with  the  land  and  bind  a  gran- 
tee of  one  of  the  mills.  —  Hurd  v.  Curtis^  xix.  459. 

17.  Where  one  undertakes  to  convey  with  warranty  land  of 
which  he  is  not  seised,  his  warranty  does  not  attach  to  and  run 
with  the  land,  nor  can  an  assignee  maintain  an  action  thereupon 
against  him.  —  Slater  v.  Rawson^  1  Met.  450.  fVheelock  v. 
Thayer,  xvi.  68. 

18.  Where,  in  an  action  by  an  assignee  against  the  erantor,  up- 
on his  covenant,  it  is  alleged  and  proved,  that  the  defendant  had 
neither  seisin  nor  title  ;  he  is  not  estopped  to  deny  his  liability 
upon  the  covenant  of  warranty,  upon  the  ground  that  be  was  not 
seized.  —  Ibid. 

19.  In  a  deed  given  by  the  guardians  of  a  minor,  they  cove- 
nanted, as  guardians,  that  her  father  died  seised,  and  they,  as 
guardians,  in  her  right,  were  lawfully  seised.  Held,  they  were 
personally  bound.  —  Whiting  v.  Dewey,  xv.  428. 

20.  A  grant  by  a  mortgagor  of  his  right  of  redemption,  with  the 
usual  covenants,  is  so  far  a  conveyance  of  the  land,  that  the  cove- 
nants real  are  annexed  to  it,  and  pass  with  it  to  the  grantee  and  his 
assigns.  —  White  v.  Whitney,  3  Met.  81. 

21.  If  the  estate  of  such  grantee  is  sold  on  execution,  and  a 
deed  of  it  given  by  the  officer,  according  to  Revised  Statutes, 
c.  73  ;  the  execution  purchaser  becomes  an  assignee  of  the  cove- 
nant of  warranty,  and  may  maintain  an  action  thereupon  against  the 
mortgagor.  —  Ibid. 

22.  The  entry  of  the  mortgagee,  in  presence  of  witnesses,  for 
breach  of  condition,  and  for  the  purpose  of  foreclosure,  is  an 
ouster,  which  will  sustain  an  action  upon  the  covenant.  —  Ibid. 
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23.  The  measure  of  damages,  is  the  value  of  the  estate  at  the 
time  of  the  ouster,  if  less  than  the  mortgage  debt,  and  otherwise 
the  amount  of  such  debt.  —  Ibid.     2  Met.  510. 

24.  In  an  action  upon  the  covenant  of  seisin,  if  the  plaintiff  has 
derived  profits  from  the  land,  for  which,  by  lapse  of  time,  he  is 
no  longer  accountable,  in  estimating  the  amount  of  damages,  these 
profits  should  be  deducted  from  the  consideration  paid  and  interest. 
—  Whiting  V.  Dewey^  xv.  428. 


B.  Other  covenants. 

1 .  In  a  suit  against  a  surviving  partner  upon  a  note  given  b^  the 
firna,  an  indenture,  by  which  the  plaintiff,  the  deceased  partner, 
and  another  person  covenanted  to  indemnify  the  defendant  against 
all  partnership  debts  and  actions  thereupon,  is  a  bar  to  the  action. 
—  JVhitaker  v.  Salisbury ^  xv.  634. 

2.  The  plaintiff,  having  released  the  other  covenantor,  may 
prove  by  him  that  the  indenture  was  put  into  the  hands  of  the  de- 
ceased partner,  to  be  delivered  only  upon  a  certain  condition.  — 
Ibid. 

3.  An  indenture,  signed  by  A.,  B.,  and  C,  as  joint  covenant- 
ors, after  its  execution  was  intrusted  to  A.,  with  authority  to  de- 
liver it  to  D.,  the  covenantee  ;  but,  before  such  delivery,  the  fol- 
lowing indorsement  was  made  upon  it  :  —  "  It  is  understood  by 
the  parties,  that  any  errors  in  accounts,  founded  on  settlements, 
shall  be  rectified  "  ;  and  was  signed  by  A.  and  D.  (who  were 
partners)  but  not  under  seal.  Held,  this  indorsement  was  no  part 
of  the  instrument,  nor  did  it  affect  B.  and  C.  ;  and  that  D.'s  pos- 
session of  one  part  of  the  indenture  was  prima  facie  evidence  of 
delivery,  which  threw  upon  the  party  denying  such  delivery  the 
burden  of  disproving  it.  —  Ibid. 

4.  If  A.,  at  the  time  of  delivering  the  instrunoeqt  to  D.,  s|tate 
that  it  was  given  him  to  be  delivered  only  on  performance  of  a 
condition  ;  the  burden  of  proof  is  still  upon  the  party  denying  the 
validity  of  the  delivery,  to  prove  the  truth  of  this  statement  to  D., 
and  that  the  terms  of  the  condition  were  communicated  to  him.  — 
Ibid. 

5.  Covenant  between  A.  and  B.,  that  when  certain  arbitrators 
should  appraise  B.'s  land  and  report  their  appraisement,  A.  would 
pay  B.  this  amount,  and  B.  would  accept  it,  and  give  A.  a  war- 
ranty deed  of  the  land.  An  appraisement  was  made  and  reported, 
but  B.  immediately  declared,  in  the  hearing  of  A.  and  the  apprais- 
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ers,  that  he  would  "  never  let  the  land  go  for  that  price,"  With- 
out having  tendered  the  appraised  value  of  the  land,  or  demanded 
a  deed,  A.  brings  ad  action  against  B.  upon  his  covenant.  Held, 
it  could  not  be  sustained.  —  Pomroy  v.  Gold^  2  Met.  500. 

6.  A.  conveyed  a  mill  to  B.,  and  covenanted  with  him,  his 
heirs,  and  assigns,  to  keep  in  repair  half  of  the  dam.  The  dam 
was  afterwards  carried  away  by  a  flood,  and  B.,  having  duly 
requested  A.  to  aid  him  in  rebuilding  it,  conveyed  the  mill,  with 
the  privileges,  &c.,  to  C,  who,  at  the  same  time,  agreed  in  writ- 
ing, that  B.  should  ''  have  all  that  should  be  obtained  of  A.  for 
non-fulfilment  of  his  contract,  provided  A.  should  not  assist  B.  in 
erecting  the  dam,  and  B.  should  be  compelled  to  rebuild  it  without 
A.'s  assistance."  A.  afterwards  refused  to  aid  in  repairing  the 
dam,  and  B.  repaired  it  at  bis  own  cost.  Held,  B.  might  bring 
an  action  in  his  own  name  against  A.  upon  the  covenant  first 
named  ;  but  could  recover  only  half  the  expense  of  repairing,  not 
damages  for  loss  of  profits,  in  consequence  of  A.'s  refusing  to  aid 
in  the  repairs.  — Thompson  v.  Shattuck^  2  Met.  616, 


1.  In  trover,  the  measure  of  damages  is,  in  general,  the  value 
of  the  property  at  the  time  of  conversion,  with  interest.  If  it 
has  been  restored,  this  fact  goes  in  mitigation  of  damages.  But, 
if  restored  by  a  third  person,  who  has  received  a  reward  therefor, 
the  plaintiff  shall  recover  the  amount  of  such  reward  with  interest. 
—  Greenfield^  4*c.  v.  Leavitt^  xvii.  1. 

2.  In  trespass  vi  et  armis  for  a  forcible  injury,  the  plaintiff  may 
recover  for  any  damage  of  which  such  injury  is  the  efficient  cause, 
and  for  which  any  form  of  action  would  lie,  though  arising  at  a 
subsequent  time.  But  not  for  consequences  not  usually  or  neces- 
sarily arising  from  such  act,  unless  specially  set  forth  in  the  writ 
by  way  of  aggravation.  —  Dickinson  v.  Boyle,  xvii.  78. 

3.  The  defendant  broke  and  entered  the  plaintiff's  close,  adja* 
cent  to  a  river,  dug  into  a  bank  near  to  a  dam  across  the  river, 
and  carried  off  gravel ;  in  consequence  of  which  a  flood  in  the 
river,  three  weeks  afterwards,  carried  away  a  part  of  the  close,  a 
cider-mill,  &c.,  belonging  to  the  plaintiff.  In  trespass  qu.  claus.j 
held,  the  plaintiff  might  recover  damages  for  the  whole  of  the  in- 
jury. —  Ibid. 

4.  But  in  such  action  the  plaintiff  cannot  recover  for  remote 
^nd  contingent  consequences,  which  after  the  act  he  might  have 
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prevented.  Thus,  in  an  action  for  taking  down  a  fence  of  the 
plaintiff,  of  which  he  had  notice,  he  cannot  recover  for  injuries 
done  to  his  crop,  by  cattle  coming  upon  the  land  through  the  open- 
ing, but  only  the  cost  of  repairing  the  fence.  —  Loker  v.  Damon^ 
xvii.  284. 

5.  Trespass  against  an  officer  for  attaching  a  vessel  bound  on  a 
voyage.  The  jury  were  instructed  to  measure  the  damages  by 
the  value  of  the  vessel  at  the  time  of  taking,  ''  and  the  additional 
damage  sustained,  if  any."  Held,  they  could  not,  under  this  di- 
rection, give  damages  for  the  breaking  up  of  the  voyage.  —  Boyd 
V.  Brown,  xvii.  463. 

6.  By  a  sealed  instrument,  the  plaintiff.  A.,  covenanted,  that 
on  or  before  a  certain  day  he  would  convey  and  quitclaim  to  the 
defendants,  B.  and  C,  all  his  right,  &c.  in  a  proprietary  township 
held  by  him  in  common  with  other  proprietors,  his  proportion  be- 
ing by  estimation  6343  acres  or  thereabouts,  upon  their  paying 
him  $  6343,  one  fourth  in  cash  on  delivery  of  the  deed,  the  rest  in 
three  annual  instalments,  and  giving  satisfactory  collateral  security 
for  the  payment  thereof.  B.  and  C.  covenanted,  that  on  or  before 
the  same  day,  they  would  notify  A.  of  their  agreeing  or  declining 
to  purchase  the  land,  and,  in  case  of  a  purchase,  to  pay  A.  the 
sum  above  named,  one  fourth  in  cash,  the  rest  in  three  equal  annual 
instalments,  in  three  notes,  secured  by  mortgages  or  other  collateral 
security  ;  and,  if  they  should  decline  to  purchase,  or  fail  to  notify 
A.,  or  to  make  the  payments  and  perform  their  covenants,  to  pay 
him  $300.  ^^  To  the  true  and  faithful  performance  of  each  and 
every  the  covenants,  promises  and  agreements  aforesaid,  each  of 
the  said  parties  binds  himself  to  the  other  in  the  sum  of  $  1000, 
as  liquidated  damages  agreed  upon  between  the  said  parties  for  the 
breach  of  either  of  the  said  covenants."  The  defendants  having 
failed  to  give  notice  of  their  declining  to  purchase,  held,  the  sum 
of  $  1000  was  in  the  nature  of  a  penalty,  and  the  measure  of  dam- 
ages was  the  sum  of  $  300.  —  Heard  v.  Bowers,  xxiii.  455. 

7.  A  jury  may  estimate  the  damages  sustained  by  an  individual 
in  having  his  land  taken  for  public  use,  as  well  by  means  of  their 
own  general  knowledge  and  experience,  as  upon  direct  testimony. 
—  Patterson  v.  Boston,  xx.  159. 

8.  Certain  wool,  imported  by  the  plaintiff,  was  so  injured  by 
the  negligence  of  the  defendant's  servants,  that  it  became  necessa- 
ry to  unpack  it.  The  duties  had  been  paid  upon  the  wool,  and  a 
few  weeks  afterwards  a  law  was  passed,  by  which  they  would 
have  been  refunded,  had  the  wool  remained  packed,  as  imported. 
Held,  the  plaintiff  could  not  recover  the  amount  of  such  duties  as 
damages.  —  Stone  v.  Codman,  xv.  297. 

9.  But  he  might  recover  damages,  on  the  ground  that  the  wool 
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was  worth  more  in  the  market  when  packed,  because  entitled  to 
debenture  under  laws  existing  at  the  time  of  the  injury.  —  Ibid. 

10.  So  on  the  ground,  that  the  market  value  was  increased  at 
that  time,  by  a  general  expectation  of  a  law  allowing  a  return  of 
duties.  —  Ibid.  * 


lielifcatfon. 


The  omission  by  the  owner,  to  fence  in  a  parcel  of  land  or  flats 
bounding  on  the  sea  or  salt  water,  and  the  occasional  use  thereof 
by  all  persons  desiring  to  land  wood  and  other  articles  thereon  ; 
do  not  prove  a  dedication  to  the  public.  —  Grttn  v.  CheUeaj 
xxiv.  71. 


1.  Devise  of  real  estate  to  the  wife  of  the  testator  for  life,  and 
a  bequest  of  certain  sums  of  money  to  three  of  his  children,  to  be 
paid  at  her  death.  There  was  a  further  devise  to  another  child  of 
the  reversion  of  the  real  estate,  on  condition  of  his  paying  the 
three  legacies.  At  the  testator's  death  and  ever  since,  one  of  the 
legatees  was  not  within  the  State.  Held,  the  non-payment  of  the 
legacy  to  him  could  not  work  a  forfeiture  of  the  estate,  without  a 
previous  demand.  —  Bradstreei  v.  Clark,  xxi.  380. 

2.  Held,  the  time  for  making  the  demand  was  hot  limited  to  the 
life  of  the  devisee.  —  Ibid. 

3.  The  agent  of  the  legatee,  upon  making  a  demand  on  the 
tenant  of  the  land,  stated  that  he  had  a  power  of  attorney,  but  the 
tenant  said  he  did  not  doubt  his  word,  nor  desire  to  see  it.  Held, 
the  demand  was  good,  though  the  power  was  not  produced.  — 
Ibid. 

4.  Two  of  the  legacies  having  been  paid,  held,  fei  demand  of 
payment  of  all  of  them  would  not  create  a  forfeiture  of  the  estate, 
though  it  might  sustain  an  action  for  the  legacy.  —  Ibid. 


Heiiosftioli. 


1.  Depositions  taken  by  commission  were  returned,  with  the 
commission  and  interrogatories,  in  an  envelope  under  the  seal  of  the 
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commissioner,  but  were  not  attached  to  the  commission.  The 
commissioner's  certificate  of  caption  was  also  on  a  separate  paper 
upon  the  same  envelope.  Held,  the  depositions  were  admissible. 
—  Savage  v.  Birckktad^  xx.  167. 

2.  Under  the  rule  of  court,  an  American  Consul,  residing  and 
accredited  in  a  foreign  country,  is  a  magistrate  authorized  to  take 
depositions  and  affidavits.  —  Ibid. 

3.  A  commission,  to  be  used  abroad,  was  directed  to  a  com- 
missioner by  name,  and,  if  absent,  to  a  magistrate.  In  the  cap- 
tion, the  latter  certified  that  the  fornier  was  absent.  Held,  suffi- 
cient proof  of  the  fact,  and  that  the  deposition  was  admissible.  — 

ma. 

4.  A  deposition  taken  by  commission  may  or  not,  according  to 
circumstances,  be  rejected,  on  the  ground  that  the  witness  omitted 
or  refused  to  answer  some  of  the  interrogatories.  —  Ibid, 

6.  A  deponent  was  requested  by  the  plaintiff's  interrogatory  to 
examine  the  defendant's  books,  make  large  abstracts  and  statements 
from  them,  and  call  on  the  commissioner  to  compare  them  with 
the  originals  and  verify  them.  Held,  the  deponent  was  not  bound 
to  do  so,  because  such  abstracts  were  not  evidence,  but,  if  the 
books  were  used  at  all,  the  defendants  had  a  right  to  have  the 
whole  of  them  put  in,  so  far  as  they  related  to  the  case.  —  Ibid. 

6.  The  certificate  upon  a  commission  to  take  a  deposition  in 
another  State  was  as  follows,  —  ^^  in  all  things  as  he  was  by  said 
commission  directed,  he  took  the  answer  of  the  deponent  on  oath 
to  the  direct  and  cross  interrogatories  annexed  "  ;  but  it  did  not 
state  in  detail  a  compliance  in  all  respects  with  the  seventh  rule  of 
the  Court,  which  accompanied  the  commission.  Held,  the  depo- 
sition was  admissible.  —  Reedy.  Boardman^  xx.  441. 

7.  A  commission  to  take  a  deposition  was  issued  while  the  ac- 
tion was  pending  in  the  Court  of  Common  Pleas,  but  was  execut- 
ed after  an  appeal  taken,  but  before  entry  thereof.  Held,  the 
deposition  was  admissible  upon  a  trial  in  the  Supreme  Court.  — 
Steele  v.  Carson,  xxii.  309. 

8.  A  magistrate  in  Vermont,  to  whom  a  commission  to  take  a 
deposition  was  issued  by  the  Supreme  Court,  certified  that  the  de- 
ponent made  oath  before  him,  that  the  deposition  contained  the 
truth,  the  whole  truth,  and  nothing  but  the  truth.  All  the  inter- 
rogatories and  cross  interrogatories  were  proposed  and  answered  ; 
but  it  did  not  appear  that  the  magistrate  complied  with  the  seventh 
rule  of  the  Court,  which  was  annexed  to  the  commission.  Held, 
t£e  deposition  was  admissible.  —  Amherst,  Sfc.  v.  Root,  2  Met. 
622. 
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9.  Papers  annexed  to  a  deposition  were  certified  by  the  Secre- 
tary of  State,  as  ^^  true  copies  of  the  papers  and  extracts  in  the 
case  of  "  a  certain  vessel  ^^  on  file  in  the  department."  One  of  the 
papers  was  an  extract  from  the  proceedings  of  the  imperial  court 
of  prizes,  sequestrating  the  vessel  ;  and  another  from  a  policy  of 
insurance  upon  her.  Held,  these  copies  must  be  presumed  to  be 
copies  of  all  that  was  on  file  in  the  department,  not  mere  abstracts 
made  by  the  secretary  ;  and  that  they  were  therefore  admissible 
evidence.  —  Lee  v.  Thomdike^  2  Met.  313. 

10.  A  commissioner  under  the  convention  with  France  annexed 
to  his  deposition,  taken  on  interrogatories  at  the  request  of  a  plain- 
tiff, an  exemplification,  from  the  department  of  State,  of  the  papers 
that  were  before  the  board  of  commissioners  in  the  case  of  a  cer- 
tain vessel,  and  testified  that  he  had  examined  the  papers  in  the 
department,  and  that  the  papers  annexed  were  all  that  were  before 
the  board  in  that  case  ;  but  the  defendant,  not  knowing  that  these 
papers  were  to  be  annexed,  had  no  opportunity  to  cross-examine 
the  witness  respecting  them.  Held,  the  deposition  was  admissi- 
ble. —  Ibid. 

11.  A  deposition  taken  abroad  by  commission,  but  returned  to 
court  without  the  commission  and  interrogatories,  is  not  evidence. 
—  Woods  V.  Clark,  xxiv.  36. 

12.  The  caption  of  a  deposition  contained  a  certificate  by  the 
magistrate,  as  the  cause  of  taking  it,  that  the  deponent  was  ^<  so 
aged  and  infirm  as  to  be  unable  to  travel  and  attend  at  the  trial." 
No  fraud  being  shown,  held,  the  deposition  could  not  be  objected 
to  on  the  ground  that  the  deponent,  at  the  time  of  taking  the  de- 
position, was  not  unable  to  travel,  &c.  —  West  Boyhton,  Sfc.  y. 
Sterlings  xvii.  126. 

13.  Where  a  foreign  deposition  is  taken  by  one  purporting  to 
be  a  Justice  of  the  Peace,  evidence  of  his  acting  as  such  is  suffi- 
cient prima  facie  proof  of  his  authority  to  take  the  deposition.  — 
^llen  V.  Perkinsj  xvii.  369.     (See  §  21.) 

14.  Notice  of  the  taking  of  a  deposition  abroad  is  sufficient, 
with  reference  to  time  and  place,  if  it  give  the  adverse  party  op- 
portunity to  attend  and  cross-examine  the  witness.  Thus,  where 
an  officer  testified,  that  on  the  forenoon  of  April  8th  he  served  on 
the  party  a  written  notice  of  the  time  and  place  of  taking  a  depo- 
sition ;  that  by  mistake  the  notice  stated  the  time  to  be  the  7th  ; 
that  the  witness  informed  the  party  that  the  true  time  was  the  8th, 
at  20  minutes  before  2  P.M.,  the  time  mentioned  in  the  summons  ; 
and  that,  at  20  minutes  past  2  on  the  same  day,  the  witness  verbal- 
ly notified  him  to  attend  at  4  P.  M.,  at  a  place  between  two  and 
three  miles  distant ;  held,  the  notice  was  sufficient.  —  Ibid. 
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15.  A  rule  of  Court  provided,  that  the  party  producing  a  depo* 
sition  may  withdraw  it  during  the  term  io  which  it  is  originally 
filed,  in  which  case  neither  party  shall  use  it.  A  number  of  dep- 
ositions taken  for  the  plaintiff  by  one  commission  having  been  fas- 
tened, returned  and  filed  together ;  held,  the  defendant  could  not 
use  those  which  were  not  used  by  the  plaintifl\  —  Ford  v.  Fordj 
xvii.  418. 

16.  A' deponent  testified,  that  a  professed  imitation  of  the  hand- 
writing of  his  father,  a  public  officer,  strongly  resembled  the  gen- 
uine hand,  but  not  that  he  had  ever  seen  his  father  write.  Held, 
the  evidence  was  not  to  be  rejected  for  this  cause,  because  the 
adverse  party  might  by  cross-examination  have  ascertained  the 
witness's  means  of  knowledge.  —  Moody  v.  Rowellj  xvii.  490. 

17.  Leading  interrogatories  should  be  objected  to,  before  the 
commission  issues  ;  otherwise  the  answers  will  be  evidence.  — 
Potter  V.  Tykr^  2  Met.  64. 

18.  Where  an  interrogatory,  filed  before  the  issuing  of  a  com* 
mission  to  take  a  deposition  is  objected  to,  the  ground  of  objec- 
tion should  be  stated,  that  the  party  may  vary  the  form  of  the 
question.— t/SUen  v.  Babcock,  xv.  56. 

1 9.  Where  a  party  taking  a  deposition  incorporates  in  it,  by  way 
of  an  interrogatory,  a  copy  of  a  deposition  of  the  same  witness, 

Ereviously  taken  in  the  action  by  the  other  party,  but  not  used  by 
im  ;  the  former  deposition  is  not  evidence.  —  Dana  v.  Under- 
ieoody  xix.  99. 

20.  The  plaintiff  in  a  suit  in  Massachusetts  having  occasion  to 
take  a  deposition  in  another  state,  by  commission,  his  attorney 
attended,  but  no  one  appeared  for  the  defendant.  More  than  a 
year  previous  to  the  trial,  this  fact  was  known  to  the  counsel  who 
then  acted  for  the  defendant.  Held,  the  deposition  was  admissi- 
ble ;  and  that  the  objection,  if  ever  valid,  was  made  too  late. 
(But  see  Rules  of  S.  J.  C,  No.  7.)  Farrow  v.  Com,  Ins.  Co. 
xviii.  63. 

21.  Where  a  commission  to  take  a  deposition  is  directed,  as 
usual,  to  any  Justice  of  the  Peace,  &c.,  the  signature  of  a  person 
who  takes  such  deposition  is  sufficient  evidence  of  his  official 
character.  --Mams  v.  Graves^  xviii.  355.     (See  §  13.) 

22.  It  seems,  a  commission,  directed  to  a  particular  person  by 
name,  authorizes  him  to  take  the  deposition,  without  proof  of  any 
official  authority.  —  Ibid. 

23.  During  the  session  of  this  Court,  an  order  was  obtained  for 
l;aking  the  deposition  of  a  witness  bound  to  sea.  The  defendant's 
attorney  of  record,  at  11  o'clock,  A.  M.,  was  notified  to  attend 
at  4  P.  M.     He  accordingly  attended  and  filed  interrogatories. 
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but  under  protest  that  the  DOtice  was  insufficient.    Held,  the 
deposition  was  admissible.  —  Final  v.  Burrillj  xvi.  401 . 

34.  By  a  rule  of  court,  ^^  all  depositions,"  taken  under  a  com- 
mission,  ^^  shall  be  opened  and  filed  with  the  clerk."  Such  a 
deposition  was  sent  to  the  attorney  of  the  party  on  whose  appli* 
cation  it  was  taken  in  an  envelope,  which  the  attorney  broke  open, 
but,  as  appeared  by  his  affidavit,  not  knowing  what  it  contained. 
Held,  the  Court  might  admit  the  deposition  in  evidence.  —  Bur- 
rail  V.  Andrews,  xvi.  551. 


Bescrnt^ 


By  St.  1805,  c.  90,  when  a  person  shall  die  seised  of  land,  not 
having  lawfully  devised  the  same,  it  shall  descend,  if  there  be  no 
issue  nor  father,  in  equal  shares  to  the  mother,  if  any,  and  brothers 
and  sisters  ;  provided,  that  when  any  child  shall  die  under  age,  not 
having  been  married,  his  share  of  the  inheritance  that  came  from 
his  father  shall  descend  in  equal  shares  to  his  father's  other  chil- 
dren then  living,  and  to  the  issue  of  any  such  other  children  who 
shall  have  died,  by  right  of  representation.  Held,  this  proviso 
does  not  apply  to  land  devised  to  the  intestqte  by  his  father  ;  and, 
therefore,  a  share  of  such  land  descended  to  his  mother.  —  JV1»& 
V.  Cutler  J  xvi.  491. 


j3.  In  what  form,  and  to  whom,  a  devise,  &c.,  may  be 
made,  and  what  passes  thereby.  General  and  spe- 
cific  legacies. 

B.  Estate  created  by  a  devise. 

C  Conditional  and  contingent  devises. 

D.  Devises  in  trust 

E.  Residuary  devises. 

F.  Appropriation  of,  and  charges  upon  property  devised, 

for  payment  of  debts,  &c. 

G.  Revocation  and  avoiding  of  devises. 
H.  Construction  of  devises. 

/.    Codicils,  and  republication  of  devises. 
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A.  In  what  form,  and  to  whom  a  devise,  &c.,  may  be 
made,  and  what  passes  thereby.  General  and  spe- 
cific legacies. 

1.  A  bequest  to  a  foreign  corporatidn  is  valid  iq  Massachusetts. 
—  Burbank  v.  Whitney,  xxiv.  146. 

2.  A  bequest  for  charitable  uses  to  an  unincorporated  society 
may  be  enforced  under  St.  43  Eliz.  c.  4,  if  not  at  common  law, 
whether  it  tsansacts  its  business  here  or  elsewhere.  —  Ibid. 

3.  A  testator,  after  bequeathing  to  his  wife  a  portion  of  his 
property,  proceeded  to  request  that  one  A.,  who  was  not  a  lega- 
tee, might  provide  for  her  a  chaise  or  other  suitable  conveyance, 
and  attend  her  whenever  and  whereve(  she  might  wish  to  go,  for  a 
suitable  compensation,  if  she  should  desire  it.  Held,  this  was  too 
vague  and  indefinite  for  a  legacy  to  the  wife.  —  Whipple  v.  M- 
amsy  1  Met.  444. 

4.  A.,  owning  a  bouse  in  S.,  with  a  yard  and  garden,  and  also  sev- 
eral  lots  adjacent  thereto,  with  buildings  on  them  held  by  tenants, 
devised  '^  unto  M.  my  bouse  in  S.,  now  occupied  by  me."    Held,, 
this  devise  passed  none  of  the  property  occupied  by  tenants.  — 
SaUonstall  v.  BrowUy  3  Met.  423. 

5.  Devise  of  "  a  beach  for  drift-wood  and  timber,"  the  testa- 
tor owning  also  the  adjoining  upland.  Held,  this  passed  the  soil 
above  ordinary  high-water  mark,  up  to  the  line  to  which  sea-weed 
and  drift-wood  are  usually  floated  in  ordinary  seasons  by  the  high- 
est winter  floods,  but  not  so  as  to  include  land  occasionally  over- 
flowed in  extraordinary  inundations.  —  Brown  v.  Lakeman,  xvii. 
444. 

6.  After  various  bequests  of  furniture  and  other  chattels,  a  will 
proceeded  to  **  give  and  bequeath  to  B.  all  the  residue  of  my  fur-  ' 
niture  and  estate,  whatever  and  wherever  it  may  be."  No  other; 
property  was  described  in  the  will  but  personal  chattels,  nor  were 
there  there  any  words  showing  an  intention  to  dispose  of  the  tesr 
tatrix's  whole  property.  There  were  also  some  articles  of  furni- 
ture and  other  personal  property,  not  specifically  disposed  of. 
Held,  the  real  estate  did  not  pass.  — r  Bullard  v.  Goffe,  xx.  252. 

7.  A  testator,  at  the  time  of  making  his  will,  before  the  Re- 
vised Statutes  took  efl^ect,  held  land  in  mortgage.  He  devised 
all  bis  real  estate,  and  afterwards  foreclosed  the  mortgage.  Held, 
the  mortgaged  land  did  not  pass.  —  Brigham  v.  Winchester^  I 
Met.  390. 

8.  Devise  to  the  testator's  wife  of  "  the  Haynes  place,  with 
the  Pierce  lot,  meaning  to  include  all  my  real  estate  that  lies  west , 

20 
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of  the  Shirley  road,  except  what  belongs  to  the  Bennet  place." 
The  Bennet  place  and  the  Hajmes  place  extended  both  sides  of 
the  road.  The  testator  owned  a  lot  called  the  Page  lot,  the  east- 
erly side  of  which  adjoined  the  westerly  part  of  the  Bennet 
!)lace  ;  but,  after  he  purchased  the  Bennet  place,  he  removed  the 
ence  between  that  place  and  the  Page  lot,  and  occupied  both  in 
common  fifteen  years,  next  before  his  death.  Held,  the  Page 
lot  did  not  pass.  —  Harris  v.  Harris^  1  Met.  400. 

9.  If  the  plain  intention  of  the  testator  so  require,  promissory 
notes,  and  other  securities  for  the  payment  of  money ^  will  pass  by 
a  bequest  of  money.  — Morton  v.  Perry j  1  Mel.  446. 

10.  A  testator,  after  reciting  that  be  had  sold  his  real  estate,  and 
paid  to  his  heirs,  in  cash,  the  largest  part  of  their  portions,  and 
that  he  was  making  his  will,  ^'  dividing  the  residue,"  gave  legacies 
to  his  wife  and  two  of  hit  heirs,  in  full  of  their  portions.  He 
then  bequeathed  to  his  three  other  heirs,  all  the  money  which 
should  be  left  at  his  decease.  At  the  date  of  the  will,  nearly  all 
his  property  consisted  of  notes  and  money  on  hand.  The  amount 
of  money  then  on  hand,  could  not  be  ascertained,  but  he  usually 
had  not  more  than  $  20  or  $  30.  At  his  decease,  he  had  notes 
to  the  amount  of  over  j|^2300,  and  only  $  31  in  money.  Held, 
the  notes  passed,  as  money.  —  Ibid. 

11.  A  bequest  of  in-door  movables  will  not  include  promisso- 
ry notes.  —  Penniman  v.  French^  xvii.  404. 

12.  A  testator  gave  to  his  wife  a  house  and -lot  of  land  ;  also 
**  the  whole  of  my  stock  in  the  H.  bank,  amounting  to  $  6000, 
and,  in  case  I  should  sell  or  dispose  of  the  bank  stock  aforesaid, 
I  give  to  her  $  6000  in  cash,  provided,"  &c.  ;  also  a  farm,  "  to 
have  and  to  hold  the  same  to  her,  viz.  the  first-described  house 
and  lot  of  land,  together  with  the  bank  stock,  or  $  6000  in  cash, 
in  her  own  right  forever,  provided,  &c.,  otherwise,  it  is  to  go  to 
my  heirs  at  law  ;  and  the  farm,  during  her  natural  life  ;  as  to  the 
rest  of  my  estate,  I  give  (the  same)  to  the  use  of  my  wife  during 
her  natural  life,  and,  after  her  decease,  to  my  heirs  at  law  forever." 
At  the  making  of  the  will,  the  testator  owned  sixty  shares  of  the 
bank  stock,  amounting  to  $  6000,  and,  at  his  death,  ninety-six 
shares.  Held,  the  bequest  of  the  stock  was  a  specific  legacy  of 
the  sixty  shares.  —  Footty  ^c,  xxii.  299. 

13.  A  testator  gave  to  his  wife  two  cows  from  his  stock  of  cat- 
tle, to  the  oldest  of  his  two  sons,  "  the  remainder  of  his  stock  of 
cattle  except  one  pair  of  yearling  steers,"  and  to  the  other  son 
"  one  pair  of  yearling  steers."  At  the  making  of  the  will,  the 
testator  had  but  one  pair  of  yearling  steers,  and  he  had  reason  to 
expect  a  speedy  termination  of  his  life,  and  actually  died  while 
the  steers  continued  to  be  yearlings.  Held,  the  bequest  of  the 
steers  was  a  specific  legacy.  —  Stickney  v.  Davii^  xvi.  19. 
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B.  Estate  created  by  a  devise. 

1.  A  devise  of  ^^all  my  real  estate"  passes  a  fee  simple. 
—  Godfrey  v.  Humphrey^  xviii.  537. 

2.  Deirise  —  '^  to  my  daughter  M.  her  heirs  and  assigns,  my 
lower  {arm,  &c.  ;  also  one  mile  in  length  of  my  beach  for  drift-- 
wood and  timber  lying  between  the  other  parts  of  said  beach, 
hereinafter  given  to  my  daughter  £.  To  my  daughter  E.,  her 
heirs  and  as^ns,  that  part  of  my  farm,  called,  &c. ;  and  half  a  mile 
of  the  lower  end  of  the  beach,  to  be  measured  at  high-water 
mark,  for  drift-wood  and  timber  of  all  sorts,  and  all  the  remainder 
of  my  beach,  with  a  privilege  of  digging  ten  barrels  of  clams  year- 
Iv,  at  the  southerly  end  of  my  farm."  Held,  £.  took  a  fee  in 
toe  one  half  mile  of  beaeh,  measuring  from  iits  lower  end,  as  it 
was  at  the  testator's  death,  and  not  shifting  with  the  variations  of 
tbe  beach  from  the  washings  of  the  sea.  —  Brotcn  v.  Lakenumj 
XV.  151. 

3.  Devise  to  the  testator's  daughter  A.  of  the  southerly  portion 
of  his  farm,  and  to  his  daughter  B.,  her  heirs  and  assigns,  of  ^'  that 
part  of  my  farm  called  C  H.,  bounded,  &c.,  with  a  privilege  of 
digging  ten  barrels  of  clams  yearly  at  the  southerly  end  of  my 
farm."  Held,  B.  acquired  an  estate  in  fee  in  the  privilege  above 
named,  as  well  as  tbe  land,  and  therefore  it  was  assignable  and  not 
merely  personal.  —  Lakeman  v.  Butler,  xvii.  436. 

4.  Devise  :  —  "I  give  to  my  daughter  M.  and  her  children, 
one  half  of  my  house  and  land  &c.  Item,  I  give  to  my  daughter 
J.  and  her  children  the  other  half.  But  if  either  of  my  aforesaid 
daughters  should  die  and  leave  no  children,  my  will  is,  that  my 
surviving  daughters  and  their  children  should  enjoy  their  deceased 
sister's  part."  M.  was  unmarried  at  the  making  of  the  will.  J. 
was  then  married,  but  it  did  not  appear  whether  she  ever  had  any 
child.  Held,  J.  took  an  estate  tail.  —  BNightingak  v.  Burrellj 
XV.  104. 

5.  Devise  to  the  testator's  wife,  of  '^  the  use  and  benefit  of  all 
my  estate,  real,  and  personal,  and  should  the  income  prove  in- 
sufficient for  her  comfortable  support,  she  to  dispose  of  so  much 
thereof  as  shall  be  necessary  for  that  purpose  ;  and,  at  her  de- 

!^  cease,  I  order  tbe  remainder  to  be  equally  divided  to  and  among 
my  children."  The  wife  was  appointed  executrix.  Held,  this 
provision  was  not  in  nature  of  a  legacy,  but  gave  the  wife  a  life- 
estate,  with  a  naked  power  to  sell,  in  case  the  income  should  not 
support  her  ;  that  she  must  execute  such  power  in  person,  not  as 
executrix,  and  it  did  not  pass  to  the  administrator  ettm  testa,  annex,  j 
upon  her  renouncing  the  office  ;  and  that  the  Probate  Court  could 
not  legally  license  such  administratori  after  her  death,  to  sell  the 
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real  estate,  in  order  to  defray  expenses  incurred  in  her  support. 
—  Lamed  v.  Bridge^  xviv.  339. 

6.  Devise  :  —  "I  give  to  ray  beloved  wife,  A.,  the  use  and 
improvement  of  all  my  estate,  both  real  and  personal,  so  long  as 
she  remains  my  widow ;  but  if  she  marries  again,  —  then  I  give 
her  the  one  half  of  my  personal  estate,  after  my  debts  and  funeral  ^^ 
charges  are  paid,  to  be  at  her  own  disposal,  and  the  improvement 
of  one  third  part  of  my  real  estate,  during  her  natural  life,  which 

is  in  lieu  of  her  right  of  dower  in  ray  estate  ;  and  I  do  hereby 
order  her  to  pay  all  the  legacies  hereinafter  mentioned.  Item,  I 
give  and  devise  to  my  kinsman,  B.,  and  to  his  heirs  and  assigns, 
all  my  real  estate  ;  and  I  will,  that  he  come  into  possession  there- 
of, at  my  wife's  marriage,  and  of  the  other  third  thereof,  at  her  "" 
decease.  I  also  give  him  the  one  half  of  my  personal  estate, 
after  my  just  debts  and  funeral  charges  are  paid  ;  and  I  will,  that 
he  take  possession  of  the  same,  at  my  said  wife's  marriage.  But 
if  my  said  kinsman  shall  die,  before  he  comes  into  possession  of 
my  estate,  above  given  him,  and  leave  no  lawful  issue,  then  I  wiU, 
that  all  my  estate  which  I  have  above  given  him,  shall  be  and  re- 
main to  my  two  kinsmen,  E.  and  6.,  and  to  their  heirs  and  assigns, 
in  equal  shares  ;  and  that  they  come  into  possession  of  the  same, 
at  the  respective  time  my  kinsman  N.  is  to  take  ppssession  if  he 
lives.  But  if  either  of  my  kinsmen,  E.  or  G.,  shall  come  into 
possession  of  said  estate,  and  leave  no  lawful  issue,  I  will,  that 
my  estate,  given  them  as  above,  shall  be  and  remain  to  the  survi- 
vor of  them,  the  said  E.  or  G.,  and  to  his  heirs  and  assigns  for- 
ever.'* This  clause  was  followed  by  pecuniary  legacies,  unequal 
in  amount,  to  different  relatives,  but  there  was  no  residuary 
clause.  The  wife  having  died,  without  again  marrying,  held,  the 
above  devise  did  not  create  in  N.  a  contingent  remainder  in  the 
land,  two  thirds  depending  on  her  marriage,  and  one  third,  on  her 
death  ;  but  an  immediate  estate  in  the  whole  land,  subject  to  the 
right  given  to  her,  and  determinable  by  his  death  without  issue, 
before  the  expiration  of  her  estate  ;  that,  in  case  she  survived  N., 
E.  and  G.,  would  take  the  whole  real  property  by  executory  de- 
vise ;  that  the  bequest  to  N.  of  one  half  the  personal  property, 
also,  did  not  depend  upon  the  contingency  of  the  widow's  mar- 
riage, and,  although  she  did  not  marry,  yet  N.  was  entitled  to  pos- 
session as  soon  as  her  right  to  use  the  property  was  at  an  end  ; 
and  that  the  other  half,  when  her  interest  in  it  expired,  went  to 
the  testator's  heirs.  — »•  Ferson  v.  DodgCj  xxiii.  287. 

7.  A  bequest  of  the  use  of  money,  to  one  for  life,  and  then 
over,  is  a  gift  of  th6  interest  only,  not  of  the  principal.  —  Field 
V.  Hitchcock^  xvii.  182. 

8.  A  testator  gave  to  his  daughter,  a  feme  covert,  **  the  inter- 
est of  $  50,000,  from  the  time  of  his  decease,  during  her  natural 
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life,  at  ber  decease  the  principal  to  be  equally  divided  among  her 
children  "  ;  and  his  executors,  being  residuary  devisees  and  lega- 
tees, gave  bond  to  the  judge  of  probate  for  paynaent  of  all  the 
debts  and  legacies.  Held,  it  was  not  intended  to  place  this  sum 
in  trust  for  the  daughter,  and  secure  her  the  income,  but  to  give 
her  a  fixed  annual  sura,  equal  to  legal  interest  on  $  50,000,  to  be 
paid  by  the  executors  out  of  the  estate.  —  Swett  v.  Boston^  xviii. 
123. 

9.  Request  to  the  testator's  wife,  of  the  use  for  life  of  certain 
land,  notes,  and  bank  shares.  Upon  her  death,  held,  her  executor  '' 
was  entitled  to  the  rent  of  the  land  and  interest  on  the  notes,  up 
to  that  time,  though  payable  subsequently,  but  to  no  part  of  a 
dividend  declared  after  her  decease  on  the  bank  shares,  because 
this  could  not  be  apportioned.  —  Foote^  ^c,  xxii.  299. 

10.  A  testatrix,  after  directing  a  sale  of  all  her  real  estate,  and 
payment  of  debts,  &c.,  proceeded  thus:  —  "What  remains  of 
real  and  personal  estate  I  give  and  bequeath  as  follows  :  one  half 
thereof  to  my  daughter  M."  (a  married  woman)  '^for  her  use  and 
disposal  during  her  life,  and  whatever  shall  remain  at  her  death,  I 
give  the  same  to  her  two  daughters,  D.  and  S.  in  equal  shares, 
and  the  other  half  to  the  children  of  my  son."  Held,  this  was 
not  merely  a  bequest  to  M.  of  the  income  of  one  half  of  such  re- 
siduary fund,  for  life  ;  but  that  she  might,  in  her  lifetime,  perhaps 
alone,  certainly  in  conjunction  with  her  husband,  dispose  of  the 
principal,  wholly  or  in  part.  — Harris  v.  Knapp^  xxi.  412. 

11.  Devise  to  A.,  the  testator's  wife,  in  common  with  B.,  his 
daughter,  of  the  use  of  certain  rooms,  and  to  B.,  in  common  with 
A.,  of  the  same  rooms,  while  B.  should  remain  unmarried.  Held, 
after  A.'s  death,  B.,  not  being  married,  was  entitled  to  the  sole 
use  of  the  rooms.— Jarcw  v.  BtUtrick^  1  Met.  480. 


C.  Conditional  and  contingent  devises. 

1.  Devise  of  land,  "  not  to  be  subject  or  liable  to  conveyance 
or  attachment."  Held,  this  proviso  was  void.  —  Blackstone,  ^c. 
V.  Davis  J  xxi.  42. 

2.  Devise  :  —  *'  I  will,  firstly,  that,  loth  to  ofiend  by  the  word 
patfj  the  generous  feelings  of  my  friends,  whose  kindnesses  to 
me  have  been  many  and  long  continued,  to  H.  and  his  wife  I 
wish  their  acceptances  of  twenty-five  acres  of  land,"  &c.  The 
testatrix,  at  the  time,  lived  in  the  family  of  H.,  who  afterwards 
brought  an  action  against  the  executor  for  her  board,  which,  how- 
ever, he  failed  to  mabtain.     Held,  this  was  a  conditional  devise. 
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which,  by  the  bringiog  of  such  action,  H.  olectod  to  relinquish  ; 
but  that  the  implied  condition  did  not  extend  beyond  the  devise 
of  the  land,  and  H.  did  not,  by  bringing  the  action,  forfirit  his 
claim  to  an  independent  residuary  legacy  to  his  wife.  —  Hapgoad 
V.  Haughion^  xxii.  480. 

3.  A  testator,  after  giving  pecuniary  legacies  to  eight  of  his 
children  in  full  of  their  several  portions,  devised  to  two  of  them, 
A.  and  B.,  all  his  real  estate  in  fee,  on  condition  that  neither  of 
them  should  make  any  claim  upon  his  estate,  and  if  either  of  them 
should  make  such  claim,  he  should  have  no  right  under  the  will. 
A.  having  made  such  claim,  and  received  payment  from  the  exec- 
utor ;  held,  A.  and  B.  took  as  tenants  in  common,  upon  condi- 
tion subsequent,  by  breach  of  which  A.  forfeited  his  moiety,  and 
it  passed  to  the  heirs  at  law.  —  S€u:keU  v.  MaUary^  1  Met.  355. 

4.  Devise  of  a  fractional  part  of  certain  land,  ^^  to  be  taken 
by  the  devisee  where  he  shall  choose  or  select,  at  its  just  or 
proportionate  value. '^  Held,  this  clause  did  not  constitute  a  con- 
dition precedent  to  the  vesting  of  the  estate,  but  the  devisee  be- 
came a  tenant  in  common,  with  a  right  of  selection,  which  he 
might  or  might  not  exercise.  —  Brwm  v.  BaiUy^  1  Met.  254. 

5.  Devise  :  —  "I  give,  &c.,  to  my  nephew  A.,  my  dwelling- 
house  and  lot,  provided  be  will  support  my  sister  B.  during  her 
life.     If  he  does  not  consent  to  support  her,  I  cive  her  the  im- 

Erovement  of  my  upper  chamber,  and  the  rent  of  the  rest  of  the 
ouse  to  be  paid  her  her  lifetime.  And  after  her  decease,  I 
give  my  nephew  C.  the  improvement  of  the  lower  tenement  in 
my  house  and  the  privileges  belonging  to  the  same,  during  his 
life  after  the  death  of  my  sister.  I  give  my  boose  and  lot  to  A., 
excepting  C.'s  improvement  of  the  lower  tenement."  Held,  the 
first  clause  was  a  devise  to  A.  of  an  estate  in  fiee,  on  condition 
of  his  supporting  B.  for  life,  and  not  of  an  estate  for  her  life  ; 
and,  therefore,  upon  his  performing  such  condition,  the  devise 
to  C.  for  life  became  inoperative. — Bradford  v.  Perkins^  xxiii. 
183. 

6.  A  testator  bequeathed  to  his  wife  ^^  the  use  of  thirty  shares 
in  the  O.  bank ;  said  shares,  at  her  decease,  to  be  equally  di- 
vided between  his  heirs."  He  left  several  children.  Held,  the 
reversionary  interest  of  any  one  of  them  in  these  shares  was  con- 
tingent, and  not  attachable,  in  the  executor's  bands,  upon  a  suit 
against  the  heir.  —  Rich  v.  Waters^  xxii.  563. 

7.  Devise:  —  "I order  that  A.  shall  have  «  decent  support 
out  of  my  estate,  so  long  as  she  renmins  at  my  house  where  she 
now  is.  I  give,  &c.,  to  my  two  sons,  B.  and  C,  all  my  lands 
and  buildings,  and  also  my  right  in  a  saw-mill,  and  my  right  in  a 
pew  in  the  meeting-house  in  D.,  and  also  all  cny  farming  tools,  to    ^ 
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be  divided  equally  between  them  if  tbej  should  Kve  to  become  of 
age,  otherwise  it  is  my  will  it  should  go  to  one  of  them."  Held, 
the  two  SODS  took  a  vested  estate  in  fee,  determioable,  as  to  the 
one  who  should  die  first,  upon  the  contingency  of  his  dying  a  mi- 
nor ;  that  the  heirs  of  the  eldest  son,  who  died  after  coming  of 
age,  but  during  his  brother's  minority,  who  had  since  come  of  age, 
were  entitled  to  one  half  of  the  real  estate  so  devised  ;  and  that  a 
division  of  such  estate,  under  a  warrant  from  the  Probate  Court, 
during  the  minority  of  the  youngest  son,  the  eldest  being  of  age, 
was  valid.  —  Packard  v.  Packard^xvi.  191. 


D.  Devises  in  trust. 

1.  Devise,  of  the  residue  of  the  testator's  real  and  personal 
estate  to  his  son's  children,  born  and  to  be  born,  subject  to  the 
charge  of  an  annual  sum,  to  be  paid  the  son  during  his  life.  The 
will  also  appointed  a  trustee  to  manage  the  property,  and  '^  from 
the  rents  and  profits  thereof  to  appropriate  such  annual  sum  to- 
wards the  support  of  the  son,  and  the  residue  to  account  for  with 
said  grand-children  and  their  guardian,  the  trust  to  cease  upon  the 
death  of  the  son."  Held,  the  trustee  must  account  annually' with 
the  grand-children  for  the  surplus  of  the  income.  —  Pool  v.  fVard^ 
xxi.  398. 

2.  Bequest  to  the  wife  of  the  testator  of  an  annuity,  to  be  paid 
her  by  a  trustee  ;  the  remainder  of  his  estate,  after  payment  of 
debts,  to  his  daughters,  their  heirs,  and  assigns  ;  if  all  of  them 
die  under  age  and  without  issue,  all  the  estate  given  them  and 
with  which  the  trustee  shall  be  chargeable,  to  his  wife  if  living, 
her  heirs  and  assigns,  that  she  may  live  comfortably,  support  and 
educate  her  said  children,  and  if,  in  any  one  year,  the  annuity, 
in  the  judgment  of  the  trustee,  shall  be  insufiicient  for  those 
purposes,  he  shall  pay  her  an  additional  sum  for  that  year  ;  and 
if  she  shall  marry,  the  trustee  shall  not  pay  the  annuity  there- 
after accruing,  unless  the  husband  shall  give  bond  to  each  of  the 
children  then  living  and  under  age,  for  their  support  and  edu- 
cation, and,  in  default  of  giving  or  performing  the  bond,  the 
trustee  to  apply  such  part  of  the  funds  in  his  hands  as  he  may 
deem  proper  to  this  object ;  and  when  either  of  them  shall  come 
of  age,  such  child  to  receive  payment  or  possession  of  her  devise 
or  legacy,  reserving  a  sufiicient  fund  for  paying  the  annuity  or 
otherwise  compounding  for  the  same,  as  the  trustee  shall  be  able 
to  do.  The  defendant  was  constituted  both  executor  and  trus- 
tee ;  and,  as  executor,  directed  and  empowered,  at  his  discre- 
tion, to  sell  a  certain  portion  of  the  land.  Most  of  the  prop- 
erty was  real,  and  the  personal  was  insufficient  to  pay  the  debts. 
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Held,  there  was  a  derise  by  implication  to  the  trustee  of  the 
real  estate,  and  he  was  liable  to  an  action  by  the  widow  for  her 
annuity.  —  Walker  r.  WhiHng,  xxiii.  313. 

3.  Where  the  use  and  possession  of  personal  property  was 
bequeathed  to  an  only  son  for  life,  with  a  contingent  limitation 
over,  and  he  was  made  an  executor  and  a  trustee  for  his  sisters, 
with  the  request  that  no  bonds  should  be  required  of  him  as 
trustee  ;  held,  he  was  not  bound,  before  taking  possession  of 
the  property,  to  give  security  that  it  should  be  forthcoming  at 
his  death,  upon  the  happening  of  the  specified  contingency.  Se- 
curity is  required,  only  upon  proof  of  danger  that  the  property 
will  be  wasted,  secreted,  or  removed  by  the  first  taker.  Such 
proof  being  offered,  it  may  be  required  at  any  time  during  his 
life.  —  Homer  v.  Sheltatij  2  Met.  194. 

4.  Devise  :  —  '*  Further,  my  will  is,  that  my  said  trustees 
shall  receive  and  hold  all  the  property,  rent  and  income,  not 
herein-before  particularly  disposed  of,  for  the  benefit  of  my  two 
sisters,  A.  and  B.,  and  their  children  and  their  husbands  re- 
spectively, in  manner  following  :  namely,  to  pay  to  each  of  my 
said  sisters,  for  and  during  the  term  of  their  respective  lives, 
$  150  annually,  and,  after  the  decease  of  either  of  them,  to  her 
husband,  if  he  survive  her,  $  75  annually  for  his  life  or  till  his 
second  marriage;  and,  at  the  decease  of  A.,  one  half  of  said 
fund  is  to  be  held  by  my  said  trustees  for  the  use  of  her  chil- 
dren, and  paid  or  conveyed  to  her  children  and  grand-children 
as  follows  :  one  half  of  her  said  share  to  her  daughter  C,  wife 
of  D.,  or  to  her  children  then  living;  the  other  half  to  the 
children  of  E.,  son  of  C,  if  any  he  have  living,  and,  if  he  have 
no  children  living,  then  to  go  to  such  person  or  persons  as 
would  be  his  legal  heirs  if  he  were  deceased."  A.  died,  after 
her  husband,  and  leaving  C.  and  C.'s  children,  and  E.  and  his 
children.  Held,  C.  took  one  half  the  share,  to  the  exclusion  of 
her  children.  —  Sawyer  v.  Baldwin^  xx.  378. 

5.  A  testatrix  devised  her  estate  to  A.,  in  trust  to  receive  the 
rents  and  profits,  and  divide  them  among  her  children,  &c.,  and 
authorized  A.  to  associate  with  him,  in  the  execution  of  the  trust, 
such  person  as  he  might  deem  fit ;  or,  if  A.  should  desire  to  be 
wholly  discharged  from  the  trust,  he  might  substitute  a  trustee 
in  his  place.  She  also  empowered  and  desired  the  trustee  or 
trustees  to  relinquish  the  trust,  if  her  children  should  request  it  in 
writing,  and  authorized  the  judge  of  probate,  in  such  case,  to  ap- 
point a  trustee  or  trustees.  In  a  subsequent  clause,  the  will  con- 
ferred on  A.,  and  any  other  trustee  or  trustees  he  might  appoint, 
full  power  to  sell  and  convey  the  real  estate  devised  to  A.  in  trust, 
when  recommended  and  advised  by  the  major  part  of  her  children. 
A.  died  without  making  any  conveyance,  or  nominating  any  asso- 
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ciate  or  successor  in  tbe  trust,  and  the  judge  appointed  B.  trustee 
under  the  will.  Held,  the  power  of  sale,  created  by  the  will, 
was  coupled  with  a  trust,  which  required  tbe  execution  of  the 
power,  for  the  benefit  of  the  children  of  the  testatrix  ;  that 
B.  had  the  same  authority  to  sell  and  convey  her  estate,  which 
was  conferred  by  the  will  on  A.  and  his  nominee  ;  and  that  a  deed 
of  part  of  the  estate,  executed  by  B.  and  by  all  the  children  of 
the  testatrix,  passed  a  valid  title.  —  Gibbs  v.  Marsh,  2  Met.  243. 

6.  A  testator  gave  to  his  wife  the  use  of  furniture  for  her  life  ;  ;. 
and  to  A.  all  the  residue  of  his  estate,  upon  the  trusts  that  he 
shall  receive  the  income  of  certain  bank  shares  for  the  life  of  the 
wife,  and  pay  it  over  to  her,  and  after  her  death  hold  them  and 
their  future  income,  upon  the  trusts  declared  in  respect  to  the 
residue  of  the  estate  subsequently  mentioned.  The  residue  of  his 
estate  and  property  to  be  held  in  trust  by  the  trustee,  to  pay  and 
convey,  distribute  and  divide  the  same  among  the  testator's  six 
children,  so  that  each  shall  have  an  equal  portion  of  the  estate  and 
property  conveyed  in  trust  for  their  use.  One  third,  to  be  ascer- 
tained as  nearly  as  conveniently  may  be  by  the  trustee,  of  the  re- 
spective shares  of  the  children,  to  be  paid  respectively  to  two 
sons,  then  of  age,  immediately  after  the  testator's  decease,  to  two 
other  sons  on  their  coming  of  age,  and  to  two  daughters  on  their 
coming  of  age  or  marriage.  One  other  third  to  be  paid  and  con- 
veyed to  the  children,  respectively,  upon  their  reaching  the  age 
of  twenty-eight  years,  and  the  residue,  upon  their  reaching  thirty- 
five  years.  The  interest,  income,  and  dividends  of  the  property,  *" 
which  is  not  to  be  paid  over  to  the  children  immediately  after  the 
death  of  the  testator,  to  be  invested  and  suffered  to  accumulate, 
and,  when  and  as  they  shall  come  of  age,  or,  If  daughters,  be  mar- 
ried, the  trustee  to  pay  them  respectively  their  shares  of  the  inter-  ^ 
est  and  income  already  accumulated,  and,  from  time  to  time  after 
their  respectively  coming  of  age,  to  pay  to  each  his  share  of  the 
interest  and  income  of  the  trust  property,  as  it  accrues,  until  the 
principal  and  property  and  estate  shall  be  paid  and  conveyed  to 
them  as  before  directed.  Upon  the  death  of  a  child  not  leaving 
issue,  the  trust  property  belonging  to  such  child,  not  paid  before 
the  death,  to  be  held  by  the  trustee  upon  the  trusts  before  de- 
clared, for  the  benefit  equally  of  tbe  surviving  children.  The 
trustee  to  keep  the  buildings  in  repair  and  insured,  and,  in  case  any 
building  shall  be  burned,  to  dispose  of  the  land  belonging  thereto, 
and  to  have  liberty,  if  for  the  interest  of  the  parties,  to  sell  a  cer- 
tain parcel  of  the  real  estate.  The  trustee  to  invest  the  proceeds 
of  such  sales,  and  all  monies  received  from  insurance,  in  city 
stocks,  to  be  held  upon  the  trusts  before  declared  for  the  benefit 
of  the  children.  To  have  liberty  to  sell  the  furniture,  if  desired 
by  the  wife,  and  pay  her  the  interest  of  the  proceeds  for  life,  and 
after  her  death  to  hold  them,  with  any  interest  then  accumulated, 
21 
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upon  the  trusts  before  declared  for  the  benefit  of  the  children. 
Any  trustee^  appointed  in  place  of  the  one  named,  to  receive  and 
hold  the  property  upon  the  above-named  trusts.  Held,  a  trustee 
appointed  by  the  Probate  Court,  in  place  of  the  one  named  in  the 
will,  possessed  the  same  powers,  and  was  bound  by  the  same 
trusts,  with  the  latter.  —  SUchardaon  v.  JIforey,  xviii.  182. 

7.  That  the  trustee  was  not  bound  to  transfer  to  the  children 
equal  portions  of  the  real  and  personal  property,  but  might  assign 
each  kind  at  his  discretion,  only  first  distributing  the  personal 
estate.  — Ibid. 

8.  That  he  was  not  bound  immediately  to  set  apart  the  several 
shares  of  the  children  and  hold  them  in  severalty,  but  the  property 
was  to  remain  in  his  bands,  to  accumulate  for  the  general  benefit 
of  all  the  children,  until  distribution  should  be  made  according  to 
the  will.  —  Ibid. 

9.  That,  during  the  life  of  the  widow,  the  children  could  not 
claim  the  legal  title  to  the  bank  shares  or  furniture.  —  Ibid. 

10.  That,  upon  a  child's  coming  of  age,  he  was  to  be  paid  the 
accumulated  interest  on  the  whole  of  his  share  up  to  that  time.  — 
Ibid. 

11.  That,  upon  the  death,  without  issue,  of  a  child  entitled  to 
payment  of  one  third  of  his  share,  without  having  received  the 
whole  of  it,  the  remainder  should  be  paid  to  his  administrator,  not 
held  by  the  trustee  for  the  surviving  children.  —  Ibid. 


E.  Residuary  devises. 

1.  A  testator,  after  devising  one  third  of  his  real  estate  to  his 
wife  for  life,  and  reciting  that  he  had  hitherto  done  something  for 
his  children  upon  their  starting  in  the  world,  according  to  his  abil- 
ities, gave  his  children,  including  A.,  the  tenant,  one  dollar  each, 
and  proceeded  as  follows  —  "  And  I  constitute,  &c.,  my  son  A. 
sole  executor,  &c.,  and  I  give  him  my  wearing  apparel  and  the 
whole  of  the  farming  utensils,"  &c.  ;  ^'and  it  is  my  will,  that  he 
collect  in  all  the  money  or  debts  I  may  have  due  to  me  at  my  de-^ 
cease,  and  when  my  estate  is  all  settled  by  my  executor,  &c., 
that  the  remainder  all  go  to  my  said  son  A."  At  the  same  time, 
the  testator  conveyed  a  parcel  of  his  real  estate  to  the  tenant, 
giving  the  deed  to  B.,  to  be  delivered  after  the  testator's 
death.  The  personal  property  described  in  the  will  was  all  that 
belonged  to  the  testator.  A.  lived  with  him  more  than  twenty 
of  the  last  years  of  his  life,  during  which  none  of  bis  other  ohil- 
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dren  lived  with  him.  Held,  the  residuary  clause  of  the  will 
passed  a  fee  in  the  remainder  of  the  real  estate  to  A.  —  Dewey  v. 
Morgan^  xviii.  295. 

2.  A  testator,  whose  heirs  at  law  were  one  son  and  two  marri- 
ed daughters,  in  the  first  clause  of  his  will  devised  and  bequeathed 
to  the  son,  **  subject  to  the  limitations "  afterwards  made,  one 
equal  third  of  all  his  estate,  vis.,  certain  real  estate  particularly 
described,  and  so  mueh  of  his  other  property  not  specifically  de*- 
vised,  as,  with  advancements  to  the  son,  should  make  such  A 
third  ;  but,  if  the  son  at  his  death  should  leave  but  one  child,  that 
child  to  take  but  one  third  of  its  father's  share.  In  a  subsequent 
clause,  the  testator  devised  and  bequeathed  the  *^  general  residu- 
um" of  his  estate  *'  not  before  specifically  devised,"  equally  to  be  ^ 
divided  among  his  three  children  and  their  heirs  and  assigns,  as 
follows  :  "  The  share  of  my  said  son  to  be  held  by  him  to  his 
own  use,  &c.,  forever  ;  and  the  shares  of  my  said  two  daughters 
to  be  held  in  trust,  for  the  use  and  benefit  of  my  said  daughters 
and  their  heirs  and  assigns,  in  like  manner  as  is  provided  m  re- 
spect to  the  portions  herein-before  specifically  devised  and  be- 
queathed to  them  respectively."  The  will  concluded  as  follows  : 
^^  In  case  my  said  son  and  daughters  shall  die  leaving  only  one 
child  living  at  their  deaths  respectively,  and  no  issue  then  living  of 
any  other  child,  such  only  child  shall  take  one  undivided  third 
part,  and  no  more,  of  the  whole  property,  which  would  have  fallen 
to  the  share  of  said  child's  parent  in  my  estate  by  this  will,  and 
the  other  two  third  parts  of  such  parent's  share  shall  come  to 
and  be  divided  among  my  other  children  and  their  legal  represent- 
atives." Held,  the  son  was  not  entitled  absolutely  to  the  personal 
property  included  in  the  general  residuum,  but  only  to  the  use  and 
possession  thereof.  —  Putnam  J.  dissen.  Homer  v.  Shelton,  2 
Met.  194. 


F,  Appropriation  of,  and  charges  upon,  property  devised, 
for  payment  of  debts,  &c. 

1 .  A  testator  having  no  children  bequeathed  his  personal  prop- 
erty, with  certain  specific  exceptions,  to  his  wife,  and  then  de* 
vised  a  part  of  his  real  estate  to  his  executors,  in  trust  to  sell, 
and  pay  his  debts  and  certain  legacies  therefrom.  After  executing 
the  will,  he  sold  this  portion  of  his  lands  and  purchased  others. 
An  application  from  the  widow,  for  leave  to  the  executors  to  sell 
the  after-purchased  lands  for  payment  of  debts,  being  refused  by 
the  Probate  Court ;  held,  she  had  the  right  of  appeal,  and  that,  as 
the  will  showed  a  manifest  intention,  to  exempt  the  personal  prop- 
erty bequeathed  to  her  from  liability  for  debts,  they  should  be  first 
paid  from  the  lands  in  question.  —  Lee,  4^c.  xviii.  28d< 
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3.  A  testator  whose  property  consisted  of  chattels,  securities  and 
accounts,  bequeathed  to  his  wife  "  the  one  half  of  all  my  property," 
and  to  his  brother  a  specified  sum  of  money.  Held,  the  wife  took 
not  one  half  the  gross  amount  of  the  property,  but  only  of  what 
remained  after  paying  debts  and  expenses.  —  Briggs  v.  Hosfordj 
xxii.  288. 

3.  Where  a  will  directed  the  executor  to  sell  certain  lands^ 
and,  from  the  proceeds,  after  paying  all  demands  in  the  settlement 
of  the  estate,  to  pay  one  fourth  to  the  widow,  and  there  was  also 
unbequeathed  personal  property  ;  held,  as  the  law  would  give  the 
widow  one  third  of  this  property,  and  the  will  gave  her  only  one 
fourth  of  the  proceeds  of  the  lands,  she  might  appear  in  the  Pro- 
bate Court,  and  be  heard  upon  the  question,  whether  the  debts 
should  be  paid  from  the  former  fund,  or  the  latter.  — Jfempton, 
xxiii.  163. 

4.  The  debts  amounting  to  nearly  $  6000,  the  intestate  person- 
al property  to  nearly  $  7000,  and  the  value  of  the  lands  ordered 
to  be  sold,  to  nearly  $  3000  ;  held,  the  will  did  not  intend  to  post- 
pone the  appropriation  of  the  personal  estate  to  payment  of  debts, 
till  the  proceeds  of  the  lands  had  been  thus  applied,  but  only  that 
the  latter  fund  should  not  be  distributed,  till  all  demands  against 
the  estate  were  settled.  —  Ibid, 

5.  A  testator,  having  given  certain  annuities,  ^^  to  be  paid  by 
his  executor,"  proceeds  thus  :  —  **  I  give  my  wife  the  use  and 
improvement  of  one  third  of  all  my  real  and  personal  estate  for 
life  ;  and  I  give  the  same,  at  her  decease^  to  my  children,  to 
hold  the  same,  to  them,  their  heirs  and  assigns.  I  give  all  the 
residue  of  my  estate,  real  and  personal,  to  my  children,  to  be 
equally  divided  between  them,  and  distributed  to  them  as  they 
shall  respectively  come  of  age,  so  far  as  possible,  consistently 
with  the  lien  hereinafter  created  ;  to  hold  to  them,  and  their  heirs 
and  assigns  forever,  subject  to  the  payment  of  the  legacies  here- 
inbefore given  ;  and  I  charge  the  residue  of  my  estate,  real  and 
personal,  herein-bequeathed  to  my  children,  with  the  payment  of 
the  annuities  aforesaid  ;  and  I  authorize  my  executor  to  receive 
the  rents,  income,  and  interest  of  such  residue,  and  out  of  the 
same,  to  pay  the  annuities  aforesaid,  and  to  apply  the  whole,  or  a 
part  of  the  remainder  of  said  rents,  to  the  support  and  education 
of  my  children,  until  they  respectively  arrive  at  the  age  of  twenty- 
one  years."  Held,  the  third  part  of  the  estate  given  to  the  wife 
for  life,  with  remainder  to  the  children,  was  not  subject  to  the 
payment  of  the  annuities. -^JV*asA  v.  Cutler^  xix.  67. 

6.  Held,  the  annuities  were  to  be  paid  by  the  executor,  and 
that  he  ought  to  retain  a  fund  adequate  to  this  purpose,  instead  of 
leaving  the  annuitants  to  an  annual  demand  upon  persons  holding 
different  parcels  of  the  real  estate.  —  lUd. 
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7.  Held,  a  surplus  fund  in  the  executor's  hands,  accruing  from 
the  rents  of  the  real  estate,  was  a  proper  fund  to  be  set  apart  for 
raising  that  portion  of  the  annuities,  which  was  charged  on  the 
rents  of  the  real  estate.  -^  Ibid, 

8.  Held,  the  executor  ought  to  remain  a  trustee  for  payment 
of  the  annuities,  and  the  Court  would  not  direct  him  to  invest  in 
an  annuity-office,  in  order  that  he  tnight  settle  the  estate.  But 
they  ordered  him  to  set  apart  a  certain  sum,  sufficient  to  raise  the 
annuities,  one  half  to  be  taken  from  the  personal,  the  other  from 
the  rents  of  the  real  estate,  thus  enabling  him  to  distribute  all  the 
rest  of  the  estate.  - —  Ibid. 

9.  Devise  :  —  ^^I  will  and  require,  that  my  daughter  L.  shall  be 
supported  out  of  my  estate,  with  all  necessaries  that  she  may 
need,  either  in  sickness  or  health,  and  shall  have  the  use  of  the 

^^  north  room  in  my  house,  so  long  as  she  shall  live  in  a  single  state  ; 
but  if  she  shall  contract  marriage,  I  do  give  and  bequeath  unto  '■ 
her  the  sum  of  $  150,  to  be  paid  to  her  by  my  son  O.,  in  full  of 
all  demands."  O.,  being  devisee  of  the  whole  estate,  gave  bond 
for  payment  of  debts  and  legacies,  and  afterwards  conveyed  the 
real  estate  to  the  defendant,  who  had  notice  of  the  provision  in  fa- 
vor of  L.  L.  was  never  married.  Held,  such  provision  was  a 
charge  upon  the  real  estate,  in  case  of  deficiency  in  the  personal  ; 
that  the  plaintiff's  remedy,  if  any  were  needed,  was  upon  the 
bond  or  by  a  suit  against  the  defendant,  at  her  election  ;  but  that 
the  defendant  was  bound  to  provide  only  what  should  be  necessary 
for  her  support,  over  and  above  her  own  earnings.  —  Sheldon  v. 
Purple^  XV.  528. 

10.  In  an  action  by  L.,  against  the  defendant,  it  appeared,  that 
L.  continued  to  occupy  the  north  room  of  the  house,  .a  few  weeks 
after  her  brother  had  left  it,  living  upon  charity  ;  that  she  then  ap- 
plied to  the  overseers  of  the  poor  for  relief,  one  of  whom  in- 
formed the  defendant  thereof,  and  stated  that  they  intended  to 
make  him  pay  for  her  support.  Held,  the  defendant  was  liable, 
without  further  notice  or  demand.  —  Ibid. 


G.  Revocation  and  avoiding  of  devises. 

1.  If  a  grandchild,  to  whom  a  devise  is  made,  die  before  the 
testator,  leaving  no  lineal  descendants,  the  devise  lapses.  —  Bal- 
lard V.  Ballard^  xviii.  41. 

2.  A  testator  bequeathed  $  500  to  his  sister,  a  married  woman. 

V    Afterwards,  at  her  request,  he  advanced  her  $  466,  to  enable  her  / 
to  purchase  land,  for  which  she  receipted,  as  ^^  in  part  of  her 
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right  of  dower,  in  bis  last  will."  The  testator  ako  told  her,  that 
he  wished  to  pay  off  the  legacy  in  his  life,  and  offered  to  pay  the 
balance,  but  she  declined  receiving  it  at  that  time.  Her  husband 
died  before  the  testator.  In  an  action  for  such  legacy,  held,  the 
receipt  and  the  testator's  declarations  were  competent  evidence  of 
his  intention  that  the  payment  should  be  an  ademption  pro  tanto  ; 
and  that  it  was  such,  notwithstanding  the  coverture  of  the  legatee. 
—  Richards  v.  HumphreySy  xv.  133. 


JBT.  Construction  of  devises. 

1.  Devise  to  trustees,  of  land  occupied  by  A.,  the  will  stating 
that  the  testator  held  it  under  an  assignment  of  a  mortgage  made 
by  A.  It  was  further  ordered,  that  the  trustees  should  not  sell 
the  land  during  A'Si  life,  but  allow  him  to  occupy  it,  and,  after 
his  death,  convey  it  to  his  children,  provided,  however,  that  he 
should  occupy  only  on  condition  of  paying  a  certain  rent.  The 
will  further  bequeathed  to  A.  certain  peisonal  property,  and  dis- 
charged him  from  all  claims  and  demands  of  the  testator,  the  dis- 
charge and  devises  being  on  condition,  however,  that  he  should 
discharge  the  testator's  estate  from  all  claims  and  demands.  The 
testator  paid  for  the  assignment  of  the  mortgage  the  full  value 
of  the  land,  and  had  since,  at  times,  advanced  money  to  A. 
The  testator  had  made  no  claim  on  A's.  notes,  secured  by  the 
mortgage,  and  they  were  not  found  among  his  papers,  and,  for 
seven  years  next  before  his  death,  the  land  had  been  treated  by 
him  as  his  absolute  property,  and  during  the  same  period,  and  for 
some  time  after,  had  been  so  treated  by  A.  A.  received,  under 
the  will,  the  -  personal  property  bequeathed  to  him,  and  gave  the 
executor  a  release  of  all  demands  against  the  estate.  A.  brings  a 
bill  in  equity  to  redeem.  Held,  whether  his  right  of  redemption 
had  or  had  not  been  extinguished,  by  a  foreclosure  or  release  in 
the  testator's  life-time,  the  testator  intended  to  remove  all  doubt, 
by  requiring  a  release  of  all  claims  against  his  estate  ;  and  the  right 
of  redemption  must  be  considered  as  embraced  in  the  general 
release,  which  referred  to  the  will  ;  and  further,  that  A.,  by 
accepting  a  beneficial  interest  under  the  will,  had  precluded  him- 
self from  asserting  a  claim,  which  would  defeat  its  full  operation. 
—  Hyde  v.  Baldwin^  xvii.  303. 

2.  Bequest : —  "the  residue  of  my  personal  property,  I  give 
to  my  wife,  with  full  power  to  do  with  it  as  she  pleases,  but  what- 
ever she  may  die  possessed  of,  unless  she  should  otherwise  order, 
I  would  have  equally  divided  to  the  several  societies,"  before 
named.  The  testator  having  survived  his  wife,  held,  the  bequest 
over  took  effect ;  otherwise,  had  he  died  before  her.  —  Buriank 
V.  Whitney y  xxiv.  146. 


^ 
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3.  Devise  to  A.,  the  son  of  the  testator,  of  three  lots  of  land, 
^   *^  by  his  paying  the  other  children,  towards  their  share  of  my  es-  / 

tate,  $  300  ;"  and  of  the  residue  of  his  estate,  real  and  personal, 
to  his  children.  After  the  execution  of  the  will,  the  testator,  for 
valuable  consideration,  conveyed  to  A.  two  of  the  lots.  Jan- 
uary 21, 1818,  the  will  was  proved,  and,  the  widow  having  waived 
the  bequests  to  her,  dower  was  assigned  her  in  the  other  lot,  of 
which  she  took  possession.  A  received  his  portion  of  the  resi- 
due of  the  estate,  under  the  will,  and,  in  1832,  filed  in  the  Pro- 
bate Court  a  disclaimer  under  hand  and  seal,  of  all  his  right  in 
the  third  parcel,  of  which  he  had  never  taken  possession.  Held, 
the  devise  to  A.  created  a  charge  upon  the  land  ;  that  the  con- 
veyance was  a  revocation  pro  tanto  ;  that  A.  did  not  accept  the 
devise,  though  he  did  not  disclaim  till  1832,  and  had  received  his 
portion  of  the  residue,  under  the  will ;  and  that  the  law  did  not 
require  a  disclaimer  by  deed.  —  Ward  v.  fVard^  xv.  511. 

4.  Bequest  to  the  children  of  two  of  the  sons  of  the  testatrix, 
of  substantial  or  nominal  pecuniary  legacies,  and  of  one  cent  to 
M.  G.,  daughter  of  her  daughter  K.  Then  a  devise  as  follows  : 
—  *'To  E.,  daughter  of  my  son  J.,  and  also  to  G.,  &c.,  chil- 
dren of  my  son  G.,"  "  and  also  to  the  children  and  heirs  of  my 
daughter  M.  S.,  and  also  to  P.,  A.  and  children  of  E.,  which  said 
P.  A.  and  E.  were  children  of  my  daughter  R.,  an  equal  share 
of  my  property,  that  shall  or  may  remain,  &c.,  meaning  that  the 
child  or  children,  of  each  of  my  sons  or  daughters,  shall  have 
that  portion  which  would  fall  to  their  respective  parents,  as  above 
described."  Held,  the  will  operated  to  distribute  the  residue 
among  the  issue,  except  M.  &.,  of  those  of  her  children  men- 
tioned in  the  residuary  devise,  per  stirpes  ;  and  that  a  child  of  R., 
not  named,  was  entitled  to  a  proportional  share,  under  the  general 
description  in  such  residuary  devise.  —  Tucker  v.  Boston^  xviii. 
162. 


/•  Codicils,  and  republication  of  devises. 

Devise,  after  introductory  words,  showing  an  intention  to  dis- 
pose of  the  testator's  whole  property,  of  the  improvement  of  one 
third  of  all  his  lands  in  H.,  where  he  resided,  to  his  wife,  while 

^^  she  should  remain  his  widow,  and  also  one  half  his  personal  estate,  ( 
after  payment  of  debts  and  funeral  charges.     '^  I  give,  &c.  to  my 
two  sons,  D.  and  E.,  in  equal  proportion,  the  whole  of  my  lands 
and  buildings  lying  and  being  within  the  town  of  H.,  excepting 

^  the  improvement  of  one  third  of  the  same  as  heretofore  provid-  L- 
ed;"  also,  in  equal  proportion,  certain  land  in  W.  ;  "also  the 
one  half  part  of  all  my  personal  estate,  in  equal  proportion,  they 
paying  such  legacies  as  I  shall  hereby  enjoin  upon  them  to  pay. 
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t     also  my  just  debts  and  funeral  charges  ;  the  aforesaid  real  and  per-  *■ 
sonal  estate  bequeathed  to  them  to  be  to  them  and  their  heirs  for- 
ever. I  give  and  bequeath  unto  my  son  J.  $  100,  to  be  paid  to  him 
within  one  year  after  my  decease,  in  equal  proportion,  by  my  two 
sons,  D.  and  £.;  the  aforesaid  sum,  with  what  I  have  heretofore^ 
^  given  him,  to  be  his  full  proportion  of  my  estate."     The  wife  and 

D.  and  E.  were  appointed  executors.  Several  years  afterwards, 
the  testator  executed  a  codicil,  bequeathing  to  a  grandson  $  30,  to 
be  paid  him  by  D.  and  E.  in  equal  proportions,  and  proceeding 
thus,  ^^  I  give  to  D.  and  £.  all  my  lands  not  enumerated  in  my 
said  will,  or  purchased  since  its  date,  in  H.  or  ekewhere,  in  equal 
proportions,  reserving  to  my  beloved  wife  her  dower,"  &c.  The 
codicil  to  be  ^^  annexed  to  and  made  a  part  of  my  last  will,  &c. 
to  all  intents  and  purposes."  The  will  and  codicil  were  drawn 
by  different  persons,  and  a  part  of  the  land  in  H.  at  the  date  of 
the  codicil  was  uncultivated.  Held,  the  land  in  H.,  purchased 
since  the  will  was  made,  and  before  the  codicil,  passed  to  D.  and 

E.  in  fee,  by  virtue  of  the  will,  which  was  republished  and  made 
to  take  effect  as  of  the  date  of  republication,  by  the  codicil ;  the 
terms  of  the  description  in  the  will  being  broad  enough  to  embrace 
it.  Also,  that  the  codicil  passed  an  estate  in  fee  in  the  after- 
purchased  land,  because  D.  and  E.  were  personally  charged,  with 
respect  to  the  land  devised  by  the  codicil,  with  the  legacy  to  the 
grandson.  —  VTait  v.  BeUing^  xxiv.  129. 


BO0. 

1.  Under  Revised  Statutes,  c.  58,  §  12,  authorizing  any  person 
to  kill  any  dog  without  a  collar,  it  is  not  legal  for  one  to  convert 
such  dog  to  his  own  use,  but  trover  lies  for  such  conversion.  - — 
Cummings  v.  Perham^  1  Met.  655. 

2.  St.  1812,  c.  146,  §  2,  authorized  ^^  any  person  to  kill  any 
dog  or  dogs  found  and  being  without  a  collar."  Held,  a  dog 
without  a  collar,  and  not  within  the  inclosure  of  his  owner,  though 
under  his  immediate  care,  and  known  to  be  so  by  the  party  killing 
him,  might  lawfully  be  killed.  —  Totoer  v.  Tower,  xviii.  262. 
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1.  Every  person  must  have  a  domicil.  —  Mingtonv.  JVbWA, 
^c.  xxiii.  170. 

2.  A  person  cannot  have  more  than  one  domicil  for  one  pur- 
pose, at  the  same  time.  —  Ibid, 
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3.  The  line  betweei)  the  towns  A.  and  B,  passed  in  such  di* 
recdon  through  a  dwelling-house ,  that  the  portion  of  the  house  in 
B.  of  itself  constituted  a  habitation,  but  not  the  portion  in  A. 
Held,  an  occupant  of  the  house  gained  a  settlement  in  B.  —  Ibid. 

4.  It  seems,  if  the  line  had  more  equally  divided  fhe  house,  the 
party's  habitually  sleeping  in  that  part  which  was  in  B.  would  turn 
the  scale  in  favor  of  his  settlement  there  ;  and,  in  the  absence  of 
other  evidence,  would  create  such  settlement.  —  Ibid. 


^.  Nature  of  dower;  inchoate  right. 
B.  In  what  a  widow  is  dowable. 
C  Assignment  of  dower. 

D.  Suit  for  dower,  —  defence  thereto. 

E.  Release  and  satisfaction  of  dower. 


Jl.  Nature  of  dower,  —  inchoate  right 

1.  A  mortgagor,  whose  right  of  redemption  was  subject  to  at- 
tachment, in  consideration  of  $  1200,  conveyed  the  land,  without 
a  release  of  dower,  the  grantees  agreeing  in  writing,  after  reciting 
the  conveyance  and  mortgage,  and  that  the  land  was  subject  to 
other  claims  and  incumbrances,  to  pay  the  grantor  $  1200  '^  after 
he  has  cleared  and  freed  said  premises  from  all  claims  and  incum- 
brances, or  the  balance,  if  any  there  shall  be,  after  having  satis6ed 
said  claims,  and  removed  said  incumbrances  ourselves."  Held, 
the  wife's  inchoate  right  to  dower  was  not  a  claim  or  incumbrance^ 
within  this  contract.  —  Fuller  v.  Wright^  xviii.  403. 

2.  But  a  covenant  against  incumbrances  includes  an  inchoate 
right  of  dower. —  Shearer  v.  Ranger,  xxii.  447. 


B.  In  what  a  widow  is  dowable. 

1.  Conveyance  by  an  absolute  deed,  but  with  a  verbal  agree- 
ment to  reoonvey,  upon  repayment  of  certain  money  loaned.  The 
grantee  never  entered  nor  claimed  possession.     Held,  his  wife 
22 
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was  entitled  to  dower,  a  seisio  in  law  being  sufficient  for  that  pur- 
pose.—  Atibood  V.  JlttDOod,  xxii.  283. 

2.  Dower  shall  be  assigned  in  land,  which,  when  owned  by  the 
husband,  during  coverture,  was  wood  and  pasture,  situated  a  mile 
from  the  homestead  and  divided  from  it  by  land  of  strangers,  but 
used  by  him  as  a  pasture  appurtenant  to  the  homestead  ;  though 
subsequently  it  has  become  wholly  woodland.  —  Shattuck  v. 
Graggy  xxiii.  88. 

3.  Dower  cannot  be  claimed  in  land  covered  with  growing  wood 
and  timber,  though  used  by  the  husband  in  raising  wood,  &c.  for 
profit,  unless  it  be  assigned  in  connexion  with  buildings  or  culti- 
vated land.  And  if  it  is,  the  widow  can  cut  only  enough  to  sup- 
ply the  dower-estate,  in  the  way  of  actual  use  and  consumption,  or 
in  connexion  with  the  proper  occupation  and  enjoyment  of  isuch 
estate.  —  White  v.  Cutler ^  xvii.  248. 

4.  After  the  assignment  of  dower  in  a  dwelling-house  and  the 
land  connected  with  it,  being  partly  woodland,  the  whole  having 
been  occupied  by  the  husband  as  one  farm  ;  the  widow  leased  the 
dower-estate,  removed  from  the  land,  and  boarded  in  another  fam- 
ily, where  she  was  supplied  with  food.  The  house,  having  be- 
come untenantable,  was  taken  down  by  consent  of  all  parties. 
Held,  neither  the  widow  nor  lessee  could  cut  wood  for  fuel ;  and, 
if  they  did,  the  reversioner  might  take  it.  —  Ibid. 

5.  Where  a  man  before  marriage  makes  a  conveyance  of  lands, 
which  is  never  acknowledged  or  legally  recorded,  his  widow  shall 
not  have  dower.  —  Blood  v.  Bloody  xxiii.  80. 


C.  Assignment  of  dower. 

1.  The  heir  of  one  deceased  having  sowed  a  portion  of  his 
land,  this  land  was  afterwards  assigned  to  the  widow  for  dower,  by 
commissioners  acting  under  the  Probate  Court,  and  with  the  as- 
sent of  the  widow  and  the  heir.  After  the  assignment,  but  before 
acceptance  of  the  commissioners'  report,  the  widow  entered,  and 
cut  and  carried  away  the  growing  crops.  Held,  she  had  a  right 
so  to  do,  the  assignment  having  vested  in  her  a  defeasible  freehold, 
which  the  subsequent  acceptance  of  the  report  rendered  absolute. 
—  Parker  v.  Parker^  xvii.  236. 

2.  The  demand  of  an  assignment  of  dower  claimed  dower  "  in 
certain  real  estate,  situate  in  G.  B.,  of  which  my  husband^  A., 
was  seised  during  his  marriage  with  me,  or  m  the  lands  conveyed 
by  B.  and  wife  to  A,,  by  deed,  bearing  date  February  22,  1830, 
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recorded  at  G.  B.,  book  65,  page  211,  and  which  land  was  can- 
veyed  to  A.  and  you  io  common,  and  now  all  of  it  held  by  you." 
The  deed  referred  to  was  a  conveyance  by  B.,  in  which  B.'s 
wife  merely  released  her  dower.  Held,  the  description  was  suffi- 
ciendy  certain.     Atwood  v.  *Atwood,  xxii.  283. 

3.  Where  the  owner  of  real  estate  assigns  dower  therein, 
even  by  parol,  he  cannot  afterwards  dispute  that  the  land  was  sub- 
ject to  dower.  —  ShaUuck  v.  Groggy  xxiii.  88. 


D.  Suit  for  dowser  —  defence  thereto. 

To  an  action  of  dower,  a  prior  right  of  dower,  which  has  been 
released  to  the  tenant  without  being  enforced,  is  no  defence.  — 
Jltwood  V.  Jitwood^  xxii.  283. 


E.  Release  and  satisfaction  of  dower. 

1.  A  demandant  in  a  writ  of  dower  is  not  barred  by  a  release 
of  dower  made  by  her  to  a  third  person,  under  whom  the  tenant 
does  not  claim.  —  Robinson  v.  Bates^  3  Met.  40. 

2.  Where  a  wife  joins  in  the  deed  of  her  husband,  knd  releases 
her  dower,  and  an  execution  against  him  is  after.wards  levied  upon 
the  land,  and  the  creditor  recovers  it  from  the  purchaser,  on  the 
ground  that  the  conveyance  was  fraudulent  ;  the  right  of  dower  re- 
vives, and  the  widow  may  recover  it  from  such  creditor,  or  his 
assigns.  —  Ibid. 

3.  The  Statute  of  1805,  c.  90,  §  5,  bars  dower  under  these 
circumstances,  only  where  the  conveyance  is  avoided  after  the 
husband's  death.  —  Ibid. 

4.  Deed  from  A.,  and  B.  his  wife,  with  covenants  of  warranty 
by  A.  The  deed  contained  these  clauses  :  —  ^^  I,  A.,  and  B., 
wife  of  A.,  (in  her  right  as  to  one  quarter  part  of  the  herein- 
after described  and  granted  premises,)  in  consideration,  &c.,  do 
hereby  give,  &c.,  to  C,  all  right,  title  and  interest,  which  we 
have  in,  and  to,"  &c.  ^'  Three  undivided  quarter  parts,  &c.,  be- 
long to  A.,  in  his  own  right  in  fee,  and  the  remaining  fourth  part, 
to  A.  and  to  B.,  his  wife,  in  fee,  in  her  right," —  "  to  have,  &c., 
to  C,"  &c.  "  In  witness  whereof,  we.  A.,  and  B.  my  wife,  in 
token  of  our  conveyance  of  all  right,  title,  and  interest,  whether 
in  fee,  or  in  freehold,  in  the  premises,  have  hereunto  set  our 
hands,"  &c.  Held,  B.  was  hereby  barred  of  dower  in  that  share 
of  the  land  which  belonged  to  A.  —  Learned  v.  Cutler^  xviii.  9. 
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6.  Bj  the  Revised  Statutes,  c.  60,  §  U)  a  widow,  for  whom 
any  provision  is  made  by  the  will  of  her  husband,  shall  elect  be- 
tween such  provision  and  her  dower,  &c.  Held  not  to  be  appli- 
cable, where  a  widow  claimed  her  third  of  unbequeathed  personal 
property,  in  addition  to  the  provision  of  the  will.  -«—  £emplan, 
xxiii.  163. 

6.  By  §  13,  a  woman,  '*  deprived  of  the  provision  made  for  her 
by  will,  in  lieu  of  dower,"  shall  be  entitled  to  dower.  Held, 
this  provision  applies,  where  all  the  tes'tator's  property  is  taken  or 
required  for  payment  of  debts.  So,  where  the  provision  is  a  de- 
vise of  all  his  property,  on  condition  that  she  pay  all  his  debts, 
legacies,  &c.,  as  well  as  in  case  of  a  bequest  of  a  certain  sum  of 
money  or  specific  property.  —  Thompson  v.  M^GaWj  1  Met.  66. 

7.  The  widow,  in  such  case,  having  applied  for  her  dower,  it 
appeared  that  a  previous  application  had  been  made,  and  refused, 
before  there  was  sufficient  evidence  that  she  would  lose  her  de- 
vise, and  that  she  did  not  appeal  from  such  decree.  Held,  these 
facts  were  no  bar  to  the  present  petition.  —  Ibid, 

8.  Devise,  that  the  testator's  widow  ^'  shall  have  her  dower  out 
of  my  estate,  in  the  same  manner  she  would  be  entitled  to,  if  this 
will  had  not  been  made."  Held,  as  she  was  hereby  limited  to 
dower,  and  excluded  from  her  share  of  the  personal  property,  the 
devise  constituted  a  provision  for  her,  within  the  meaning  of  St. 
1S33,  c.  40,  and,  upon  waiving  it,  she  might  claim  an  allowance 
from  the  personal  property.  —  Crane  v.  CranCy  xvii.  422. 

9.  A  testator  devised  to  his  wife  during  her  widowhood  all  his 
property,  subject  to  debts  and  legacies,  and  appointed  her  his  ex- 
ecutrix. He  also  authorized  her,  during  widowhood,  to  seU  and 
convey  so  much  of  his  real  estate  as  she  might  judge  necessary 
and  expedient  for  payment  of  his  debts,  for  support  of  herself  and 
her  children,  and  for  their  education.  She  accepted  the  trust, 
and  administered  the  estate.  Within  two  years,  she  sold  a  part  of 
the  real  estate,  under  the  authority  in  the  will,  and  soon  afterwards 
married  again.  Subsequently,  she  sold  the  rest  of  the  real  estate 
for  payment  of  debts,  under  a  license  of  court,  and  with  her  hus- 
band conveyed  the  same,  not  reserving  her  dower,  and  having  full 
knowledge  of  the  situation  of  the  estate.  Thirteen  years  after  the 
death  of  her  second  husband,  she  first  claimed  dower  in  the  land 
sold  under  the  license.  Held,  she  had  accepted  the  provision  for 
her  made  by  the  will,  and  thus  waived  her  claim  to  dower.  — 
Delay  v.  Final,  1  Met.  67. 
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1.  One  who  erects  a  wharf  below  low-water  mark,  without  au- 
thority from  the  Legislature,  gains  no  possession  or  color  of  title, 
beyond  the  land  under  water,  actually  covered  by  the  wharf,  nor 
any  exclusive  right  to  use,  by  way  of  appurtenance  to  the  wharf, 
the  open  space  by  the  side  of  it,  for  the  purposes  of  a  dock.  — 
Gray  v.  BartUtty  xx.  186. 

2.  The  space  in  question  being  a  public  domain,  by  thus  using 
It,  with  the  assent  of  any  individual,  the  builder  does  not  acquire 
an  easement  as  against  the  latter.  —  Ibid. 

3.  The  owner  of  flats,  by  covering  the  whole  of  them,  to  low- 
water  mark,  with  a  wharf,  does  not  claim  the  right  to  lay  vessels 
upon  the  flats  of  an  adjoining  owner.  Hence,  the  silence  of  the 
latter,  during  the  erection  of  the  wharf,  is  no  evidence  of  his  im- 
plied assent  to  such  a  claim.  —  Und. 

4.  Where  a  private  right  is  invaded,  the  law  presumes  dam- 
ages, and  sustains  an  action  therefor.  Hence,  the  adverse  enjoy- 
ment of  an  easement  for  twenty  years  will  give  a  title  to  it,  al- 
though no  actual  injury  has  been  caused  to  the  party  against  whom 
the  easement  is  claimed  ;  because  he  might  still  have  maintained 
an  action.  —  Bolivar^  ^c.  v.  ^eponset^  ^c.  xvi.  241. 

5.  The  plaintiffs  had  for  more  than  twenty  years,  by  means  of 
a  canal,  adversely  diverted  and  used  the  water  of  a  stream,  sub- 
ject to  a  reservation,  in  favor  of  the  owners  of  the  meadow 
through  which  the  canal  passed,  of  the  right  to  turn  the  water 
down  the  natural  channel,  for  six  weeks  in  each  year,  for  the  pur- 
pose of  getting  hay  more  conveniently,  and  digging  clay.  Held, 
such  reservation  did  not  prevent  the  plaintiffs  from  acquiring  the 
right  to  divert  the  water,  by  an  actual  use  and  diversion,  substan- 
tially general  and  continuous,  but  was  a  mere  limitation  of  the 
right  acquired.  —  Ibid. 

6.  The  presumption  of  the  grant  of  an  easement,  arising  from 
twenty  years'  adverse  enjoyment,  is  not  rebutted,  by  showing  an 
imperfect  or  unexecuted  agreement,  formally  granting  such  ease- 
ment to  the  adverse  claimant.  —  Ibid. 

7.  The  defendant  conveyed  to  the  pidntiff  a  rooiii  adjoining  a 
kitchen,  belonging  to  the  former,  and  connected  with  it  by  a 
door,  with  the  privilege  of  baking  in  an  oven  in  the  kitchen. 
There  was  no  other  passage  from  such  room  to  the  kitchen,  with- 
in the  house,  except  through  the  room  of  a  third  person.  Held, 
the  plaintiff  had  a  right  by  implication  to  pass  through  such  door, 
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into  the  kitcheni  for  the  purpose  of  baking,  and  that  he  need  not 
show  any  previous  use  ol  the  door,  though  for  three  or  four  years 
he  had  passed  into  the  kitchen  through  the  room  of  the  third  per- 
son. —  JVewton  V.  JVew/on,  xvii.  201. 

8.  A  cellar  under  the  front  entry  of  a  house  was  assigned  for 
dower,  with  a  right  to  pass  down  the  kitchen  cellar-stairs,  until  the 
heirs  should  make  stairs  under  the  front  entry,  and  no  longer.  The 
defendant,  an  heir,  afterwards  quitclaimed  a  cellar  adjoining  the 
widow's  cellar  to  the  plaintiff,  with  the  right  to  use  the  kitchen 
cellar-stairs,  until  the  new  ones  should  be  built,  when  the  plaintiff 
was  '^  to  have  no  privilege  to  pass  the  kitchen  stairs,  but  to  have 
privilege  to  use  the  front  stairs  into  the  cellar."  The  front  cel- 
lar-stairs were  subsequently  made,  leading  into  the  cellar  of  the 
widow,  through  which  the  plaintiff  might  enter  his  own  cellar. 
Held,  the  plaintiff  had  a  right  in  common  with  the  widow,  to  pass 
down  the  front  stairs  into  his  own  cellar  ;  and  the  defendant  could 
not,  either  for  himself  or  the  widow,  close  it  up.  —  IHd. 

9.  One  who  has  received  a  grant  of  the  right  to  dig  ore,  in  an- 
other's land,  does  not  lose  it  by  mere  nonuser  for  forty  years, 
there  being  no  act  of  adverse  enjoyment,  on  the  part  of  the  own- 
er of  the  land  ;  and  such  adverse  enjoyment  is  not  evidenced  by 
his  merely  occupying  and  cultivating  the  land.  —  Arnold  v.  Stevens, 
xxiv.  106. 


1.  Where  a  writ  against  two  is  served  on  only  one,  but  judg- 
ment is  rendered  against  both  ;  both  must  join  in  a  writ  of  error 
to  reverse  it.  —  Gay  v.  Richardson,  xviii.  417. 

2.  Where  an  appeal  lies,  a  writ  of  error  cannot  be  brought. 
Otherwise,  where  a  party  has  had  no  notice  of  the  suit,  and  there- 
fore no  opportunity  to  appeal,  though  he  be  joined  with  others  who 
have  had  notice.  —  Ibid. 

3.  So  in  criminal  cases,  the  above-stated  principle  does  not  ap- 
ply. —  Cooke,  XV.  234. 

4.  A  defendant  moved  in  the  court  below,  that  the  action 
should  be  dismissed  for  defective  service  ;  which  motion  being 
overruled,  he  withdrew  his  appearance  and  was  defaulted.  Held, 
as  he  might  have  appealed,  he  could  not  maintain  a  writ  of  error. 
—  Monk  V.  Guild,  3  Met.  372. 

5.  A  writ  of  error  lies,  to  reverse  a  sentence  of  additional  pun- 
ishment awarded  on  an  information  against  convicts^  who  have  been 
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before  convicted,  and  sentenced  to  the  state  prison.  —  Wilde  v. 
CommonweaUhj  2  Met.  408. 

6.  Where  a  court  below  renders  an  erroneous  judgment  against 
a  convict,  who  brings  a  writ  of  error  to  reverse  it ;  the  Supreme 
Court  can  neither  render  a  new  judgment,  nor  remit  the  case  to 
the  court  below  for  a  new  judgment  there  ;  but  can  only  reverse 
the  judgment  and  discharge  him.  —  Shepard  v.  CommonweaUhy 
2  Met.  419. 

7.  Error  does  not  lie  to  reverse  a  judgment  founded  upon  a 
report  of  the  judge  who  tried  the  cause,  made  by  consent  of 
parties,  for  the  opinion  of  the  whole  Court.  —  Johnson  v.  Shedy 
xxi.  225. 

8.  Trespass  quare  clautsum  before  a  Justice.  Plea,  not  guilty 
as  to  part,  and  as  to  the  residue  justification  under  a  demise  from 
the  plaintiff.  The  case  was  thereupon  removed  to  the  Court  of 
Common  Pleas.  The  plaintiff  there  new  assigned  a  trespass  after 
the  expiration  of  the  demise.  Plea  to  the  new  assignment,  and 
removal  of  the  case  to  the  Supreme  Court,  upon  a  sham  demurrer. 
Here  the  defendant  waived  his  last  plea,  and  pleaded  to  the  new 
assignment  anew.  He  then  consented  to  a  default,  subject  to  the 
opinion  of  the  whole  Court,  upon  which  judgment  was  afterwards 
rendered  ;  and  the  defendant  brings  a  writ  of  error  to  reverse  the 
judgment.  It  seems,  the  writ  cannot  be  sustained,  whether  the 
new  assignment  was  properly  allowed  or  not,  because  the  record 
did  not  show,  that  the  judgment  was  not  rendered  for  a  trespass 
prior  to  the  time  laid  in  the  new  assignment,  in  which  case,  the 
new  assignment  was  immaterial,  and  ihe  Supreme  Court  had  juris- 
diction. —  Ibid. 

9.  Held,  even  if  the  pleadings  were  erroneous,  error  did  not 
lie,  because  they  had  been  waived  by  the  agreement  to  submit  the 
case  to  the  Court.  — Ibid. 

10.  A  writ  of  error,  and  not  of  certiorari^  is  the  proper  reme- 
dy to  reverse  a  judgment,  founded  upon  an  information  under  the 
statute,  the  object  of  which  is,  to  inflict  additional  punishment 
upon  one  who  has  been  successively  convicted ;  because  the  pro- 
ceedings, in  such  case,  are  according  to  the  course  of  the  common 
law.  —  CookBy  XV.  234. 
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1.  A  citizeo,  dying  intestate,  is  presumed  to  leave  heirs  ;  and 
the  Commonwealth  does  not  become  seised  of  his  lands  by 
escheat  for  want  of  heirs,  until  after  judgment  upon  an  inquest  of 
office.  Until  such  judgment,  therefore,  it  cannot  convey  the 
lands.  —  Wilbur  v.  Tobeyj  xvi.  177. 

2.  JllUery  in  case  of  an  alien,  because  he  can  have  no  heirs.  — 
Ibid. 

3.  St.  8  Hen.  6,  c.  16,  prohibits  the  granting  to  farm  of  lands 
seized  into  the  king's  hands  upon  inquest  before  escheators,  until 
return  of  the  inquest  and  a  month  afterwards.  &.  18  Hen.  6, 
e.  6,  provides,  that  letters  patent  or  grants  of  land  before  office 
found  or  returned  with  the  exchanges,  if  the  king's  title  in  the 
same  be  not  found  of  record,  shall  be  void.  Held,  these  statutes 
are  in  force  in  Massachusetts.  —  Ibid. 


1.  The  doctrine,  that  one  having  title  to  property  waives  or  is 
estopped  to  enforce  it,  by  standing  by  and  encouraging  a  sale  to 
another,  if  ever  applicable,  at  law,  to  real  estate,  is  so  only  in 
case  of  concealment  of  an  outstanding  title. —  Parker  v.  Barker j 
2  Met.  423. 

2.  Trespass,  for  attempting  to  use  a  water  privilege,  mortgaged 
to  the  plaintiff,  with  general  warranty,  by  the  defendant.  In  a 
case  stated,  it  was  agreed,  that  the  defendant  had  no  title.  Held, 
although  he  would  be  estopped  by  his  deed  to  deny  that  the  plain- 
tiff acquired  a  title,  yet,  as  the  above  fact  was  agreed  by  the  par- 
ties, he  might  avail  himself  of  it  to  defeat  the  action.  —  Wheeloek 
V.  HenshaWf  xix.  341. 

3.  A.,  having  no  title,  conveyed  with  warranty  to  B.,  by  deed, 
duly  recorded,  and,  having  afterwards  acquired  a  title,  conveyed 
to  C.  Held,  C.  was  estopped  to  deny  the  seisin  of  A.  at  the 
time  of  the  first  deed.  — White  v.  Patteny  xxiv.  324. 

4.  Where  a  guardian  sells  land  of  his  ward  under  a  licence  of 
Court,  and  conveys  it  with  a  covenant  that  he  is  duly  authorized 
so  to  do  ;  he  is  estopped  from  asserting  a  title  in  himself  to  any 
part  of  the  land,  under  a  prior  conveyance  to  him  in  his  own  right. 
—  Heard  v.  Hallj  xvi.  457. 
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5.  Agreement  bj  A.  to  piy  monej,  &e.,  reoiting,  »  the  eon« 
sideraticMi,  that  B.,  the  promisee,  had  made  a  conveyance  of  even 
date  to  C.  Held,  A.  was  estopped  to  allege,  in  order  to  sbovr 
that  such  conveyance  was  inoperative,  and,  therefore,  no  consider* 
ation  for  the  promise,  that  it  was  made  subsequently,  although  k 
bore  a  subsequent  date.  —  Dyer  7.  Rich^  1  Met.  180. 

6.  A  party  against  whom  a  judgment  has  been  rendered,  and 
who  petitions  for  review  on  the  ground  that  he  had  no  notice  of  the 
suit,  IS  not  estopped  by  a  return  of  notice  upon  the  writ,  nor  from 
showing  that  his  appearance  at  the  first  term  was  entered  without 
his  knowledge  or  request.  -**-  Brewer  v.  IhlmeSy  1  Met.  288. 

7.  A  paiiy  who,  at  the  first  trial  of  a  cause,  sets  up  a  convey- 
ance as  a  mortgage,  which  is  afterwards  decided  to  be  an  absolute 
transfer,  is  not  estopped  from  treating  it  as  such  upon  a  second 
trial.  — Milkr  v.  Baker ^  1  Met.  27. 


Jl.  What  facts  are  admissible  in  evidence  —  burden  of 

proof—  demurrer  to  evidence  —  opinion,  &c. 
B.  Presumptive  and  cumulative  evidence. 
C  Admissions  and  confessions. 
2>.  Parol  evidence. 

E.  Hearsay  evidence,  character  and  reputation,  and  dec- 

larations, part  of  the  res  gestce. 

F.  Documentary  evidence;  certificates,   records,  books, 

deeds,  &c. 

G.  Copies,  and  other  secondary  evidence. 
H.  Handwriting,  when  and  how  proved. 


^.  What  facts  are  admissible  in  evidence  —  burden  of 
proof — demurrer  to  evidence  —  ofunion,  &c. 

1.  Action  on  the  case  ;  alleging  that  the  defendant  hired  a  build- 
ing of  the  plaintiff,  to  store  a  reasonable  quantity  of  grain  therein, 
and  so  carelessly  and  wrongfully  overloaded  the  building,  that  it 
was  crushed  thereby.     It  seems,  evidence  is  not  admissible,  of  a 
23 
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promise  by  the  defendant  to  pay  all  damages  which  m^ht  be 
caused  to  the  building  by  storing  grain  in  it  ;  and  it  was  held,  that, 
if  admissible  for  some  purposes,  such  evidence  would  not,  of  itself, 
support  the  action,  which  was  for  a  tort.  —  Putnam  v.  Kingtburyy 
xvi.  371. 

2.  The  plaintiff,  having  two  demands  against  the  defendant,  in- 
structed his  attorney  to  bring  a  suit  upon  one  of  them.  The  at- 
torney drew  a  general  declaration,  for  the  purpose  of  covering  any 
claims  which  his  client  might  have  against  the  defendant.  Held, 
the  plaintiff  might  offer  in  evidence  the  demand  not  ordered  to  be 
sued.  — Hodges  v.  Holland^  xvi.  395. 

3.  A  promissory  note,  given  on  condition  of  the  payee's  as- 
signing a  mortgage  to  the  maker,  which  condition  has  been  fulfilled, 
is  admissible  evidence  upon  a  count  for  money  had  and  received. 
—  Paysan  v.  fVhitcombj  xv.  212. 

4.  A  vendee  of  goods,  in  an  action  for  the  price,  may  prove 
that  other  sales,  made  to  him  by  the  plaintiff,  were  made  upon  a 
credit.  —  Tibbetta  v.  Stiwner,  xix.  166. 

5.  Action  by  the  indorsee  against  the  maker  of  a  note,  payable 
to  A.  on  demand,  dated  April  9, 1831 .  Upon  the  note  was  written, 
without  date,  "received  two  hundred  dollars  in  part."  Tn  order 
to  prove  that  the  note  was  indorsed  after  it  was  overdue  and  paid, 
the  defendant  offered  a  witness,  who  testified,  that  he  was  shown 
a  contract  signed  by  himself,  dated  July  30,  1831,  made  to  in- 
demnify A.  for  his  liability  as  surety  upon  another  note  of  the 
defendant  for  $400,  which  was  discounted  at  a  certain  bank  on 
that  day,  on  which  day  the  defendant  paid  A.  a  considerable  part 
of  this  money,  which  A.  then,  before  him,  indorsed  upon  a  note 
produced  by  A.  Held,  the  evidence  was  admissible,  and  war- 
ranted the  jury  in  finding,  as  the  plaintiff  might  naturally  show  by 
A.  the  true  time  of  his  taking  the  note,  that  he  took  it  after  July 
30,  1831.  —  Stevens  v.  J3n*cc,  xxi.  193. 

6.  Complaint,  for  flowing  a  meadow  and  impairing  its  produc- 
tiveness. The  defendant  offered  to  prove,  that  other  meadows  on 
the  same  stream  had,  from  natural  causes,  showed  the  same  signs 
of  deterioration.  Held,  the  evidence  was  not  competent,  without 
also  showing  that  these  meadows  were  like  the  one  in  question.  — 
Standishv.  Washburn^  xxi.  237. 

7.  Contradictory  parol  evidence  having  been  given,  as  to  the 
contents  of  a  lost  written  agreement  for  the  sale  of  wood,  and  the 
question  being,  whether  by  the  agreement  the  vendor  sold  all  the 
wood  on  a  certain  lot  for  $  300,  or  so  much  wood  thereon,  at 
$  1.26  per  cord,  as  would  amount  to  $  300  ;  held,  evidence  was 
admissible,  that  the  wood  on  the  lot  at  the  time  of  the  agreement 
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was  worth  much  more  than'$  1.35  per  cord  ;  as  tending  to  prove 
the  agreement  first  above  named.  —  Bradbury  v.  Dtright,  3  Met. 
31. 

8.  Action  by  the  indorsee,  against  the  maker,  of  a  note.  De- 
fence, mental  incapacity  of  the  payee,  when  he  indorsed  it.  Held, 
evidence  was  admissible  of  such  incapacity  at  the  time  of  giving 
the  note.  —  Peaslee  v.  RobbinSf  3  Met.  164. 

9.  Action  to  recover  certain  flats  south  of  Summer  street  in 
Boston.  The  land  on  the  north  and  the  south  of  that  street  origi- 
nally formed  one  line  of  shore,  and  the  several  owners  of  the  up- 
land were  co-terminous  proprietors  of  the  flats.  There  was  evi- 
dence, tending  to  show  the  erection  of  wharves  in  the  first  century 
of  the  settlement  bf  Boston,  conformably  to  which  the  land  and 
flats  had  ever  since  been  held.  Held,  in  reference  to  this  evi- 
dence it  was  a  correct  instruction  to  the  jury,  that,  if  they  were 
satisfied  that  Summer  street  (which  was  laid  out  in  1683)  was  laid 
out  over  the  flats,  conformably  to  the  lines  of  the  lots  and  of  the 
wharves  north  of  that  street ;  this  would  be  evidence  that  the 
flats  south  of  the  street  were  to  be  divided  in  like  manner.  — Val- 
entine V.  Pipefy  xxii.  85. 

10.  In  case  of  a  grant  of  land,  with  the  flats  belonging  thereto, 
the  tenant  may  show  what  flats  belonged  to  the  land,  or  that  the 
premises  in  question  were  not  embraced  by  the  grant.  —  Sparhatok 
V.  BuUard^  1  Met.  95. 

11.  The  plaintifl*  having  sold  a  horse  to  one  A.,  A.  gave  him 
a  small  note,  and  A.  and  the  defendant,  as  surety,  another  note, 
with  a  bond,  conditioned,  that  A.  should  not  redeem  certain  land 
then  in  possession  of  one  B.,  who  would  thus  gain  an  absolute 
title.  In  a  suit  upon  the  latter  note,  the  defendant  maintained, 
that  the  plaintiff  was  to  derive  some  benefit  through  B.  from 
such  omission  to  redeem,  that  the  small  note  and  bond  were  the 
sole  consideration  of  the  sale,  and  that  the  note  in  suit  was  void 
for  want  of  consideration.  The  plaintiff  offered  B.  as  a  witness, 
to  prove  that  no  agreement  was  made  at  the  time  between  them, 
to  pay  the  plaintiff  something  if  the  estate  were  not  redeemed. 
Held,  as  such  an  agreement  was  a  material  part  of  the  defence, 
this  evidence  was  admissible.  —  Dexter  v.  Clemans^  xvii.  175. 

12.  Action  for  the  price  of  wood  sold.  The  plaintiff  proved 
that  the  defendant  had  contracted  to  out  wood  on  his  land,  and 
admitted  that  he  had  cut  it,  and  owed  the  plaintiff  for  it.  Defence, 
that  the  wood  cut  grew  on  the  adjoining  land  of  one  A.  Held,, 
the  burden  of  proof  upon  this  point  was  on  the  plaintiff,  not  on  the 
defendant.  —  Gilmore  v.  Wilbur^  xviii.  517. 

13.  Action  against  a  bridge  corporation,  for  an  injury  sustained 
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by  tbe  plaiotiff,  m  coDteqaence  af  a  ftihire  to  light  tbe  lamps  upon 
the  bridge  according  to  law.  Held,  the  bordeo  was  on  the  de- 
fendant to  show  compliance  with  the  law  in  this  respect.  —  Word- 
ier V.  Canal  Bridge^  xvi.  541. 

14.  In  an  action  bj  the  indorsee  against  tbe  maker  of  a  nego- 
tiable note,  the  burden  of  proof  is  on  the  latter,  to  show  that  it 
was  transferred  after  it  was  due  and  dishonored.  And  the  burden 
is  not  removed,  by  proof  that  the  note  was  transferred  and  deliver- 
ed to  the  plaintiff  before  it  was  dishonored,  though  not  indorsed 
till  afterwards.  —  Ranger  v.  Gary,  1  Met.  369. 

15.  A  demurrer  to  evidence  admits  not  only  all  the  facts  direct- 
ly stated  in  it,  but  all  which  the  evidence  legally  tends  in  any  de- 
gree to  prove  ;  referring  to  the  court  merely  the  application  of  the 
law  to  such  facts.  —  CopeUmd  v.  JV*eiiy  England^  Sfc.  xxii.  135. 

16.  A  party  may  demur,  where  the  evidence  offered  does  not 
show  a  frimA  facie  case.  But  he  cannot  avail  himself  of  facts 
which  the  evidence  tends  to  prove  in  his  own  favor.  —  Ibid. 

17.  Where  the  evidence  is  circumstantial  or  uncertain,  leaving 
much  to  inference,  it  is  not  sufficient  to  demur  generally  ;  but,  ia 
reciting  the  evidence,  the  party  should  distinctly  state  what  it  tends 
to  prove  in  favor  of  the  party  offering  it,  which  facts  are  thereby 
admitted,  in  order  that  the  Court  may  readily  perceive  the  grounds 
on  which  they  are  to  act.  —  Md. 

18.  Upon  the  hearing  of  a  claim  for  damages,  made  by  an 
owner  of  land  against  a  railroad  corporation,  whose  road  passes 
over  his  land  and  near  his  buildings  ;  a  person,  who  has  been  for 
ten  years  secretary  of  an  insurance  company,  and  in  the  habit  of 
examining  buildings,  as  such,  and  also  has  often,  as  county  com- 
missioner, estimated  the  damages  caused  by  the  laying  out  of 
highways  and  railroads,  may  legally  give  his  opinion,  whether  the 
passing  of  steam-engines  within  a  certain  distance  of  a  building 
would  diminish  the  rent,  and  increase  the  rate  of  insurance.  He 
may  also  testify,  that  the  directors  of  such  insurance  company  had 
refused  to  insure  buildings  in  the  neighborhood  of  those  in  ques- 
tion. —  Webber  v.  Eastern^  fyc.  2  Met.  147. 

19.  Upon  such  hearing,  an  estimate,  not  on  oath,  of  damages 
that  would  be  sustained  by  one  over  whose  land  a  railroad  was 
afterwards  laid  out,  made  by  a  committee  of  a  town,  while  a  peti- 
tion of  the  town  to  change  the  route  was  before  the  legislature, 
and  merely  stating  those  damages  as  the  least  that  the  party  would 
take ;  is  not  admissible,  though  made  at  the  request  of  an  agent 
^f  the  company.  —  Ibid. 
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B.  Presumptive  and  cwnulatwe  evidence. 

L.  It  was  the  usage  of  a  hotel,  to  deposit  all  letters,  left  at  the  bar, 
ID  an  urn  kept  for  the  purpose,  whence  they  were  sent,^  almost  ev- 
ery fifteen  minutes  throu^  the  day,  to  the  rooms  of  the  respective 
lodgers  for  whom  they  were  designed.  Held,  it  would  be  pre- 
sun^  that  a  letter  left  at  the  bar  reached  the  guest  to  whom  it 
was  directed.  —  Dana  v.  JTeinife,  xix.  112. 

2.  In  a  suit  by  the  holder  of  a  note  indorsed  m  blank  by  the 

!)ayee,  the  law  presumes  that  the  holder  purchased  it  immediately 
rom  the  payee.  —  Ptasltt  v.  Robbins^  3  Met.  164. 

3.  One  who,  after  leaving  his  usual  home  and  place  of  abode 
for  temporary  purposes,  has  not  been  heard  of  for  seven  years,  is 
legally  presumed  to  be  dead.  — Laring  v.  Steimmienj  1  Met.  204. 

4.  A  jury  may  presume  a  lost  deed  of  real  estate,  from  long 
and  uninterrupted  possession  and  other  facts,  though  it  be  not  re- 
corded ;  upon  the  ground  that  the  rule,  forbidding  the  introduction 
of  an  unrecorded  deed  in  evidence,  does  not  apply  to  such  a  case, 
or  that  it  may  be  further  presumed  that  the  lost  deed  was  register- 
ed, and  that  the  record  has  been  lost  or  destroyed.  —  FakntiMBv. 
Pipevy  xxii.  85.  —  FFAie  ▼.  Loringy  xxiv.  319. 

6.  Conveyance  in  1778,  of  *'part  of  the  lot  of  swamp  which 
D.  S.  bought  of  P.  A."  Evidence  was  offered  of  the  running  , 
of  lines,  by  agreement,  between  this  part  and  the  rest  of  the  lot, 
and  a  corresponding  occupancy  to  1830.  Held,  the  jury  mi^ 
presume  a  deed  from  D.  S.  to  the  grantor.  —  Ryder  v.  Hatha- 
tHTjfy  xxi.  298. 

6.  In  1771,  a  testator  devised  to  his  two  daughters  equally,  in 
common,  and  they,  with  his  widow,  remained  in  possession  till 
1773,  when  one  daughter  married  K.,  after  which  the  widow  and 
the  other  daughter  remained  in  possession  till  1777,  when  this 
daughter  married  M.  ;  whereupon  M.  took  possession,  bad  issue 
in  1777,  and  in  1782  conveyed  the  whole  land  to  C  in  fee,  by 
warranty  deed,  signed  by  his  wife,  but  not  referring  to  any  right  or 
title  in  her,  or  containing  any  words  of  grant  or  release  on  her 
part.  The  wife  died  in  1826,  and  the  husband  in  1830,  and  in 
1832,  their  son,  the  demandant,  made  an  entry  as  heir  to  ins 
mother.  The  tenants,  claiming  under  C,  relied  upon  the  presump- 
tion of  a  lost  deed  of  the  fee  to  M.  prior  or  subsequent  to  bis  con- 
veyance to  C.  ;  to  support  which,  they  ofS&red  evidence,  that  C. 
mortgi^ed  in  fee  with  warranty  in  1785,  sold  a  small  part  of  the 
huid  in  1792,  which  the  demandant's  brother  purchased  in  1807, 
and  the  demandant  in  1820 ;  that  C.  erected  valuable  buildings  on 
the  remainder,  and  was  in  possession  and  occupation  of  it  the  last 
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thirty  years  of  his  life  ;  that  in  1814  it  was  sold  under  a  license  of 
court  by  the  guardian  of  his  children,  and  had  ever  since  been  ia 
possession  of  those  claiming  under  C.  ;  that  K.  and  wife  had  ac- 
quiesced in  the  possession  of  C.  and  those  claiming  under  him  for 
nearly  fifty  years,  and  that  the  demandant,  and,  until  their  death, 
his  father  and  mother,  had  lived  in  the  vicinity  of  the  land,  which 
neither  of  them  had  claimed  till  1832.  Upon  this  evidence,  the 
jury  found  a  verdict  for  the  tenants,  founded  on  a  presumption  of 
a  lost  deed  in  fee  to  the  demandant's  father.  Held,  the  evidence 
was  admissible,  and  the  verdict  sustained  by  it. — Mehin  v. 
Locksy  ^c.  xvii.  255. 

7.  When  the  owners  of  adjoining  lots  agree  upon  a  dividing 
line,  this  is  presumed  to  be  the  true  line,  according  to  the  original 
location  of  the  lots.  —  SparhawJc  v.  Bullard^  1  Met.  95. 

8.  Cumulative  evidence  is  additional  evidence  of  the  same  kind 
to  the  same  point.  —  Parker  v.  Hardy ^  xxiv.  246. 

9.  Trover  for  a  horse.  The  defendant  offered  various  evi- 
dence, that  the  horse  had  been  sold  to  the  defendant  by  one  acting 
under  authority  from  the  plaintiff;  but  not  any  confession  of  the 
plaintiff.  Upon  a  motion  for  a  new  trial,  held,  newly  discovered 
evidence  of  the  plaintiff's  admission  that  he  had  authorized  the 
sale  was  not  cumulative,  being  of  a  new  kind.  —  Ibid. 


C.  Admissions  and  confessions. 

1.  Action  against  the  defendant  as  surety  upon  a  note.  The 
plaintiff  offered  to  prove,  that,  just  before  the  note  was  signed,  a 
conversation  took  place  between  him  and  the  principal,  concerning 
the  agreement  to  which  the  note  related,  at  only  a  part  of  which 
the  defendant  was  present ;  that  the  defendant  hesitated  or  refused 
to  sign  the  note,  until  the  plaintiff  stated  what  the  agreement  was  ; 
and  that  he  then  executed  it.  Held,  that  part  of  the  conversation 
which  occurred  in  the  absence  of  the  defendant  was  not  admissible. 
—  Dexter  v.  Clemans^  xvii.  176. 

2.  The  plaintiff,  before  commencement  of  this  suit,  procured 
the  deposition  of  the  defendant,  an  administrator,  to  be  taken  in 
perpetuam^  in  relation  to  facts  which  became  known  to  him  previ- 
ously to  his  administratorship  ;  but  did  not  notify  him,  according 
to  the  Revised  Statutes,  c.  94,  §  35,  as  a  party  interested.  Held, 
the  deposition  was  not  admissible,  as  such^  1.  for  want  of  notice  ; 
2.  because  the  witness  was  a  party  to  the  record ;  but  might  be 
used  as  a  confession,  though  taken  expressly  for  that  purpose.  — 
Faunce  v.  Gray^  xxi.  243. 
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3.  Action  upon  a^note,  given  by  the  defendant  to  the  plaintiff 
in  place  of  three  others.  Held,  for  the  purpose  of  showing  that 
the  note  was  given,  by  mistake  of  the  plaintiff,  for  too  large  a 
sum,  the  defendant  might  offer  a  memorandum  in  the  plaintiff's 
handwriting,  purporting  to  be  a  calculation  of  the  amount  due  upon 
three  notes,  corresponding,  in  date  and  amount,  with  those  above- 
referred  to,  which  amount  was  the  same  as  that  of  the  note  in  suit. 

—  Richardson  v.  Miwcomb^  xxi.  315. 

4.  In  an  action  upon  an  account  stated  by  the  plaintiff,  but  not 
signed  by  the  defendant,  the  account  may  be  proved  by  the  ac- 
knowledgment of  the  defendant.  —  Final  v.  Burrillj  xvi.  401. 

6.  Where  the  declaration  of  a  party  is  offered  in  evidence,  and 
a  part  of  it  operates  against  him  and  another  part  in  his  favor,  the 
latter  shall  be  fairly  and  liberally  considered  and  weighed,  but 
there  is  no  rule  requiring  that  it  be  literally  and  absolutely  believed. 

—  Field  V.  Hitchcockj  xvii.  182. 

6.  In  a  joint  action  upon  a  cashier's  bond  against  him  and  his 
sureties,  his  admissions  and  declarations  respecting  his  own  de- 
faults are  evidence  against  them.  —  Amherst^  ^c.  v.  Rooty  2  Met. 
622. 

7.  Admissions  of  an  accomplice,  made  in  presence  of,  and  as- 
sented to  by,  the  defendant,  are  evidence  against  him.  —  Com" 
monwealth  v.  Call,  xxi.  515. 

8.  A.  and  B.  having  made  successive  attachments  of  the  same 
property,  and  the  officer  having  applied  the  property  in  satisfaction 
of  A.'s  execution,  upon  taking  a  bond  of  indemnity  from  A.  ; 
held,  in  an  action  by  B.  against  the  officer  for  making  such  appli- 
cation, the  declarations  of  A.  were  competent  evidence  to  prove 
his  attachment  void,  he  being  the  real  party  defendant.  —  Bayley 
V.  Bryant,  xxiv.  198. 


D.  Parol  evidence. 

1.  Parol  evidence  of  the  conversation  of  partners,  at  the  time 
when  a  note  is  given  in  part-payment,  is  admissible  to  show  for 
what  debt  it  was  given.  —  IhUy  v.  Jewett,  2  Met.  168. 

2.  Parol  evidence  is  admissible  to  explain  a  receipt,  and  show 
to  what  demands  it  is  applicable.  —  Brooks  v.  White,  2  Met.  283. 

3.  A  receipt,  given  to  one  of  two  partners,  being  lost,  and  parol 
evidence  of  its  contents  offered,  held,  it  was  a  question  for  the 
jury,  whether  the  receipt  was  intended  to  discharge  him  alone,  or 
his  partner  also.  —  Ibid. 
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4.  The  sureties  in  the  bodd  of  a  cashier  may  be  charged^  with- 
out proving  its  acceptance  and  approval  by  written  evidence.  It 
may  be  shown  by  parol  proof,  that  the  bond  was  laid  before  the 
board  of  directors,  who  expressed  themselves  satisfied  with  it.  — 
^mkerat^  ^.  v.  Rooiy  2  Met.  S23. 

5.  Parol  evidence  is  admissible  of  the  contents  of  a  paper 
which  a  party  has  been  notified  to  produce,  if  the  notice  is  such 
as  to  admit  no  doubt  what  paper  was  meant.  —  Btmis  v.  Charks^ 
I  Met.  440. 

6.  When  the  language  of  a  deed,  especially  of  the  descriptive 
part,  is  doubtful,  parol  evidence  is  admissible  of  the  practical  con- 
struction given  to  it  by  the  parties.  —  Stone  v.  Gark^  1  Met.  378. 

7.  A.  and  B.  having  become  sureties  in  a  note  for  C,  A. 
brings  an  action  against  C,  declaring  upon  a  special  contract  and 
also  for  money  paid.  The  action  was  referred  by  rule  of  court, 
and  an  award  made  in  favor  of  A.,  the  amount  of  which  was  paid 
by  C.  B.  then  brings  an  action  against  A.  for  one  half  of  this 
sum.     Held,  parol  evidence  was  admissible,  that  upon  the  refer* 

^nce  A.  abandoned  the  special  count,  and  proved,  without  objec* 
tion  from  C,  a  payment  of  C.'s  debt  by  both  A.  and  B.  — JDoo- 
liUk  V.  Dwight,  2  Met.  561. 

8.  Action  by  the  administrator  of  the  payee  of  a  note,  payable 
upon  the  death  of  a  widow.  The  defendant  offered  to  show  by 
parol  evidence,  that  the  note  was  given  upon  a  previous  agree- 
ment between  the  maker  and  the  intestate,  that,  if  the  estimated 
value  of  one  third  of  the  land,  of  which  the  widow  was  dowable, 
should  be  expended  by  the  maker  in  her  support,  the  note  should 
be  void  ;  diat,  in  a  conversation  relating  to  this  note  after  its  exe- 
cution, in  the  absence  of  the  defendant,  the  intestate  had  declared, 
that  the  interest  was  to  be  so  expended  and  the  principal  also,  if 
required,  and  that  the  note  was  dead  ;  and  that,  upon  the  death  of 
the  widow,  the  defendant  had  expended  more  than  the  value  of 
one  third  of  the  land  in  her  support.  Held,  this  evidence  was 
admissible.  —  Crosman  v.  Fuller^  xvii.  171. 

9.  Action  against  assessors,  for  causing  the  arrest  of  the  plain- 
tiff for  a  tax.  The  town  records  not  showing  that  they  were 
duly  sworn  as  such,  held,  parol  evidence  of  the  fact  was  admissi- 
ble.—  Pease  v.  Smithy  xxiv.  122. 

10.  In  an  action  for  repairs  upon  real  estate,  conveyed  by  A. 
to  B.,  the  defendant,  by  an  absolute  deed,  duly  recorded  ;  B.  may 
show  by  parol  evidence,  that  he  took  the  estate  in  trust  for  C, 
who  received  the  profits,  and  that  the  pkintiff  knew  this  fact ;  for 
the  purpose  of  proving  that  the  credit  was  given  to  C,  and  not  to 
B.  —  Tripp  V.  Hathaway  J  xv.  47. 
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11.  Parol  evidence  is  admissible,  to  prove  the  time  of  execut- 
ing a  specialty.  —  Battles  v.  Fobes^  xxi.  239. 

12.  The  crew  of  a  whaling  ship  signed  the  usual  shipping  pa- 
per, which  provided  as  follows,  —  "  If  the  crew  or  either  of  them 
is  prevented  by  sickness  or  death  from  performing  said  voyage  in 
said  ship,  he  or  they  so  falling  short  shall  receive  of  his  lay  or 
share,  in  proportion  as  the  time  served  on  board  is  to  the  whole 
time  said  ship  is  performing  her  voyage."  Eight  months  after 
commencement  of  the  voyage,  a  seaman  joined  the  vessel  and 
signed  the  paper,  and  iSve  months  before  its  termination  was  dis- 
charged. At  the  time  of  discharge,  the  master  gave  him  an  order 
on  the  owners,  for  ^^  the  net  amount  of  his  share  of  oil,  &c.,  ac- 

,  cording  to  his  services  on  board  said  ship,  agreeably  to  his  con- 
tract specified  on  the  shipping  paper  of  said  ship."  In  an  action 
by  the  seaman  for  his  share  of  the  oil,  &c.  obtained  by  the  ship, 
claiming  the  full  amount,  as  if  he  had  performed  the  whole  voyage  ; 
held,  the  defendants  might  prove  by  parol  evidence,  that  the 
plaintiff,  when  discharged,  understood  that  he  was  to  receive  and 
agreed  to  receive  such  part  of  his  lay  or  share,  as  his  time  of  ser* 
vice  bore  to  the  whole  voyage  ;  this  being  a  new  contract,  no^' ' 
contradictory  to  the  terms  of  the  shipping  paper.  — ^  Shaw  v. 
Mitchell,  2  Met.  65. 

13.  In  an  action  by  a  ship's  husband,  for  supplies  furnished  to 
the  vessel,  brought  against  several  defendants  ;  it  may  be  proved 
by  parol  evidence  that  they  are  all  owners,  though  the  ship  is  reg-> 
istered  in  the  name  of  one  only,  -r  Final  v.  Burrill,  xvi.  401. 

14.  Parol  evidence  is  inadmissible,  that  an  assignment  of  a  mort- 
gage was  meant  to  be  a  discharge,  except  for  the  purpose  of  prov* 
ing  fraud.  —  Howard  v.  Hmoard^  3  Met.  548. 

15.  Devise  of  a  house  occupied  by  the  testator.  Held,  parol 
evidence  was  inadmissible,  of  an  intent  to  devise  bouses  in  the 
same  yard,  occupied  by  his  tenants.  —  Brown  v.  SaUonetallj  3 
Met.  423. 

16.  A  paper  containing  an  agreement  having  become  worthless 
to  the  parties,  in  consequence  of  a  new  agreement  concerning  the 
same  subject,  and  given  up  to  the  promisor  ;  held,  upon  making 
affidavit  that  he  bad  diligently  searched  for,  but  could  not  find  it, 
and  supposed  it  had  been  destroyed,  he  might  offer  parol  evidence 
of  its  contents  ;  and  that  the  rule,  if  such  an  one  exist,  that  a  par- 
ty cannot  give  evidence  of  the  contents  of  a  paper  sworn  by  him 
to  be  lost  or  destroyed,  without  so  accounting  for  the  loss  or  de- 
struction, as  to  repel  all  inference  of  fraud  in  its  destruction,  did 
not  apply  to  this  case.  —  Oriental^  fyc.  v.  Haskins,  3  Met.  332. 

24 
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E.  Hearsay  evidence,  reputation,  and  declarations  part  of 
the  res  gesta. 

1.  In  an  action  for  land  or  flats  bounding  on  the  sea  or  salt 
water,  reputation  as  to  the  title  is  not  evidence.  — Gre^n  v.  OkeU 
5«a,  xxiv.  71. 

2.  The  statement  of  a  witness,  in  reply  to  a  question  as  to  a 
person's  property,  that  ^^  he  is  considered  in  good  circumstances," 
is  hearsay  evidence,  and  inadmissible.  —  Sheldon  v.  Root,  xvi. 
667. 

3.  In  an  action  for  selling  a  note,  which  the  defendant  fraudu- 
lently procured  to  be  indorsed  by  a  minor,  the  defendant  may  show  ' 
that  he  is  a  man  of  sudden  impulses,  and,  within  two  or  three  min- 
utes after  procuring  the  indorsement,  expressed  regret  for  having 
done  it.  —  Lobdell  v.  BakeVj  1  Met.  193. 

4.  Where  a  party  indicted  offers  evidence  of  good  character 
prior  to  the  commission  of  the  offence,  the  government  may  show 
bis  bad  character  since.  —  CommontoeaUh  v.  Sacket,  xxii.  394. 

5.  Action  by  A.  against  B.,  for  the  price  of  a  ship  which  got 
ashore  on  a  foreign  coast,  and  was  sold  to  B.  at  auction  by  C, 
the  master,  under  circumstances  justifying  the  sale.  B.  offered  in 
evidence  two  letters  in  the  handwriting  of  C.  and  addressed  to  B., 
one  dated  the  day  before  the  sale,  requesting  B.  to  bid  in  the  ves- 
sel for  the  benelSt  of  all  concerned,  provided  not  more  than  a  cer- 
tain sum  were  bid ;  the  other  dated  on  the  day  of  this  sale,  re- 

a nesting  B.  to  endeavor  to  get  her  off  and  save  the  materials.  B. 
id  so,  but  without  success.  Held,  these  letters,  appearing  to  be 
the  declarations  of  an  agent,  while  executing,  and  acting  within 
the  scope  of,  his  trust,  were  admissible  evidence,  and  that  the  bur- 
den was  on  A.,  to  show  that  the  purchase  was  made  for  B.'s  own 
benefit,  and  the  letters  fraudulently  fabricated  after  B.  had  found 
himself  unable  to  save  the  vessel.  —  Woods  v.  Clarkj  xxiv.  36. 

6.  Held,  declarations  of  C.  made  after  the  sale,  and  while  B. 
was  at  the  wreck,  that  if  the  vessel  should  not  be  got  off  the  loss 
was  to  fall  on  B.,  and  that  after  returning  from  the  wreck  B,  re- 
quested of  C.  to  be  released  from  the  purchase,  were  not  a  part 
of  the  res  gtsta^  and  therefore  not  admissible.  —  Ibid. 

7.  C,  after  his  return  to  the  port  where  A.  lived,  drew  an  or- 
der upon  B.  to  pay  over  to  D.,  for  whom  it  might  concern,  a 
balance  of  the  proceeds  of  materiaJs  from  the  wreck,  saved  and 
sold  by  B.  Held,  this  act  was  within  the  scope  of  C.'s  agency, 
and  done  before  such  agency  had  terminated,  and  therefore  co^)•' 
petent  evidence  for  8-  ^r-  Ibid, 
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8.  Where  one  petty  seeks  to  tSast  secondny  endence  of  the 
contents  of  a  letter  written  by  the  other  to  a  third  person,  his  afli^ 
davit,  that  the  tliird  person  informed  him  that  the  letter  was  lost, 
is  not  sufficient  to  justify  such  evidence,  being  mere  hearsay,  and 
the  fact  being  proveable  by  competent  testimony.  —  Chapin  v. 
Taft,  xviii.  379. 

9.  A.  having  sold  goods  to  B.,  they  were  afterwards  attached 
as  A.'s.  It  appeared,  that  A.  declared  to  the  scrivener  at  the 
execution  of  the  bill  of  sale,  that  he  was  insolvent,  that  his  son 
was  liable  for  him  as  surety,  that  he  wished  to  convey  the  goods 
to  B.  and  take  his  notes  in  order  to  secure  his  son,  that  he  had 
consulted  some  of  his  creditors,  and  they  were  willing  to  wait  if 
he  would  convey  to  B.  Held,  these  declarations,  certainly  so  far 
IBS  not  merely  explanatoi^  of  an  act  about  to  be  done,  but  reciting 
past  transactions,  were  not  evidence  to  prove  the  sale  han&  fide* 
—  Haynes  v.  Ruttety  xxir.  243. 

10.  The  declarations  of  an  agent,  while  acting  and  speaking  for 
the  principal,  and  within  the  scope  of  bis  authority,  are  admissi- 
ble against  the  principal,  though  the  agent  would  be  a  good  wit- 
ness. —  Baring  v.  Clark,  xix.  220. 

1 1 .  In  an  action  for  selling  a  note  which  the  defendant  had  fraudu- 
lently procured  to  be  indorsed  by  a  minor,  the  plaintiff  may  show 
the  declarations  made,  at  the  time  of  the  sale,  by  the  broker  whom 
the  defendant  employed  to  sell  the  note,  respecting  its  character 
and  that  of  the  parties  to  it.  —  Lobdell  v.  Baker y  1  Met.  193. 

12.  A  collector  of  taxes  died,  leaving  the  tax  of  A.  uncan^ 
celled  on  the  list,  and  apparently  unpaid.  The  assessors  then 
committed  the  list  for  coUection  to  another  person,  who  took  and 
sold  A.'s  property  to  pay  his  tax.  A.  brings  an  action  therefor, 
against  one  of  the  assessors,  on  the  ground  that  the  tax  had  been 

i)aid  to  the  deceased  collector.  Held,  the  admissions  of  such  co^ 
ector  to  third  persons  were  not  evidence  of  the  payment.  — 
Latorence  v.  Kimball^  1  Met.  524. 

13.  A.,  the  promisee  of  a  note,  indorsed  it,  without  considera*- 
tion,  to  B.,  the  plaintiff,  a  creditor  of  C,  the  maker,  in  order 
that  B.  might  jom  the  demands  in  one  suit.  B.  recovered  a 
judgment,  md  extended  his  execution  upon  land  of  C,  thus  be- 
commg  a  trustee  for  A.  B.  afterwards  brii^s  a  suit  for  the  landj 
and  the  defendant  offers  in  evidence  declarations  of  A.,  prior  to 
the  indorsement  oif  the  note,  to  defeat  the  (Extent.  Held,  this  was 
competeBt  evidence.  —  Kendall  v.  Latorence,  xxii.  540. 

14.  The  declarations  of  a  deceased  tenant  in  common,  that 
there  had  been  a  parol  partition,  and  afterwards  a  deed  of  division 
from  his  co^tenint  to  him>  are  evidence  against  bis  beirs^  to  sup^ 
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port  the  presumption  of  a  corresponding  deed  received  hj  the  co- 
tenant.  —  WhiU  V.  Laring^  xxiv.  319. 

15.  In  a  real  action,  the  declaration  of  one  under  whom  the 
tenant  does  not  claim,  made  while  he  was  in  possession,  and  in 
view,  of  the  land,  that  he  did  not  hold  adversely  to  the  demandant, 
is  not  evidence  for  the  latter.  —  Jlllen  v.  HoUofij  xx.  458. 

16.  In  the  .trial  of  a  question  of  title,  where  the  defendant  re- 
lies on  long  possession,  as  evidence  that  the  possession  was  adverse 
and  under  claim  of  title,  he  may  offer  the  declarations  of  the  per- 
son through  whom  alone  the  plaintiff  claims  or  can  establish  his 
claim,  that  he  had  sold  to  the  party  in  possession,  under  whom  the 
defendant  claims.  —  Praprietorsy  ^c,  v.  Bullard^  2  Met.  363. 

17.  The  plaintiff,  having,  with  his  family,  left  the  country,  and 
being  taxed  m  Boston,  where  he  formerly  resided,  brings  an  action 
to  try  the  legality  of  such  tax.  Held,  a  letter,  written  to  his 
agent  in  Boston,  after  the  assessment,  but  before  he  4iad  notice  of 
it,  and  expressing  his  intention  to  reside  abroad  permanentlv,  was 
admissible  in  evidence.  Otherwise,  it  seems,  if  written  after  he 
knew  of  the  tax.  —  Thomdike  v.  Ci<y,  ^c.  1  Met.  242. 

18.  A  declaration,  which  is  per  se  a  fact  in  a  transaction,  or 
made  while  doing  an  act,  and  which  seems  to  explain  it,  is  evi- 
dence, &s  part  of  the  res  gesttz.  Otherwise  with  a  recital  of  past 
transactions,  though  having  some  relation  to  the  act  which  the 
party  is  doing  when  the  declaration  is  made.  —  Haynes  v.  Ruiter^ 
xxiv.  242. 


F.  Documentary  evidence ;  certificates,   records,  books, 
deeds,  &c. 

1.  The  certificate  of  the  city  clerk  in  Boston,  that  the  pkuntiff 
*'  had  been  duly  appointed  master  of  the  house  of  corection,"  and 
"was  master  of  the  house  of  correction  for  the  year  1834,  and 
had  continued  in  that  office  ever  since,"  is  not  evidence  of'these 
facts.  -^  Roblrins  v.  TotDtisendj  xx.  345. 

2.  In  1810,  a  guardian  sold  the  land  of  his  ward,  upon  the  faith 
of  a  certificate  from  a  clerk  of  the  Court  of  Common  Pleas,  that 
a  license  had  been  granted  therefor.  It  appeared,  that  the  records 
and  papers  of  that  period  were  very  loosely  kept,  that  the  pur- 
chaser bad  ever  since  had  quiet  possession,  and  that  the  ward, 
upon  a  settlement  of  the  guardianship  account  in  1 823,  received 
the  proceeds  of  the  sale.  Held,  such  certificate,  corroborated  by 
these  and  other  slight  circumstances,  was  sufficient  to  prove  that 
the  guardian  was  duly  licensed,  though  no  record  thereof  was 


EVIDENCE.  189 

fouDd,  nor  any  entry  on  the  docket  in  relation  to  the  matter.  — 
ffhitney  v.  Sprague,  xxiii.  198. 

3.  A  witness,  being  shown  a  writing  certifying  that  notice  of  a 
sale  was  posted  up  in  his  inn,  testified  that  the  signature  was  in  his 
handwriting,  and  he  had  no  doubt  the  certificate  was  true,  though 
he  did  not  remember  the  fact.  Held,  the  fact  was  sufficiently 
proved.  —  Jllvord  v.  Collin^  xx.  418. 

4.  The  plaintiff.  A.,  brought  an  action  against  B.,  the  defend- 
ant, for  omitting  to  sell  certain  goods  consigned  to  him  by  A.  at 
the  price  limited,  and  afterwards  selling  them  below  that  price. 
B.  had  previously  brought  an  action  for  money  had  and  received 
against  A.,  to  recover  back  a  balance  of  advances  beyond  the  net 
proceeds  of  the  goods  ;  in  the  trial  of  which  action,  A.  introduc- 
ed evidence,  though  objected  to  by  B.,  that  B.  could  and  ought 
to  have  sold  at  the  limited  price  ;  but  B.  recovered  a  verdict  and 
judgment  against  him.  In  the  action  of  A.  against  B.,  held,  the 
above  evidence  was  properly  admitted  in  the  former  suit,  but,  even 
if  it  were  not,  yet,  having  been  actually  received,  the  former  re- 
cord was  competent  evidence  for  B.  in  this  action.  —  Parker  v. 
Branckery  xxii.  40. 

5.  Action  against  a  town,  for  an  injury  caused  by  a  defect  in  a 
highway.  The  town  had  appointed  committees  to  investigate  the 
facts,  and  voted  to  accept  their  reports  ;  but  the  reports  did  not 
state  facts  which  showed  any  liability  in  the  town,  nor  did  the 
votes  admit  such  liability,  or  direct  any  settlement  with  the  plain- 
tiff at  the  town's  expense.  Held,  such  reports  and  votes  were  not 
evidence  for  the  phmtiff.'— Dudley  v.  Inhabitants,  Sfc.  1  Met. 
477. 

6.  In  an  action  against  an  administrator,  he  cannot  offer  in  evi- 
dence an  account-book  of  the  intestate,  to  prove  payment  of 
money  to  third  persons,  such  persons  being  competent  witnesses. 
—  Fwuiace  v.  Gray^  xxi.  243. 

7.  A  bank  book,  in  which  a  clerk  regularly  entered  certificates 
of  notifying  promisors  and  indorsers,  corroborated  by  his  testimo- 
ny, that  he  was  accustomed  personally  to  carry  the  notices  to  the 
house  or  place  of  business  of  the  parties,  and  has  no  doubt,  that, 
with  respect  to  a  particular  note  mentioned  in  the  book,  they  were 
carried  as  usual,  though  he  has  no  distinct  recollection  of  this 
case ;  is  competent  and  sufficient  evidence  of  such  notices.  — 
Shovt  V.  Wileyy  xviii.  658. 

8.  The  clerk  produced  a  printed  form,  in  common  use,  and 
testified  to  his  belief  that  the  notices  agreed  with  such  form. 
Held,  competent  and  sufficient  evidence  of  the  fact.  — Ibid, 

9.  A  deed,  thirty  years  old,  under  which  the  grantee  and  his 
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sttCceBSOT)  have  held  cooitant  poiseBaioii,  is  competent  evidence, 
without  proof  of  its  execution. —  Gree»  ▼.  C^beo,  xxiv.  71. 

10.  Though  a  grantee  enters  upon  more  land  than  is  included 
m  bis  deed,  yet,  if  the  grantor  afterwards  indorses  on  the  deed  a 
recital,  that  all  the  land  entered  opoo  was  meant  to  be  conveyed, 
and  covenants  to  warrant  the  whole  to  the  grantee^  his  heirs  and 
assigns  ;  this  is  evidence  of  the  grantee's  right  to  enter  upon  the 
whole,  and  authorizes  him  and  bis  heirs  to  defend  their  possession 
under  the  grantor's  title.  —  Spurr  v.  Bartholomew^  2  Met.  479. 

1 1  •  The  laying  out  b^  metes  and  bounds,  by  a  committee  of  the 
proprietors  of  a  township,  of  a  lot  to  B.  on  the  original  right  of 
A.,  the  recordmg  thereof  in  the  proprietors'  books,  and  the  absence 
of  any  adverse  claim  to  the  lot  for  nearly  thirty  years,  constitute 
prima  facie  evidence  that  the  laying  out  was  right  and  regular, 
though  there  is  no  other  evidence  that  A.  was  a  proprietor,  and 
his  name  is  not  on  the  list  in  their  books.  *—  Ibid. 

12.  To  establish  the  location  of  lands,  grants  of  adjoining  lands 
between  other  parties  are  pertinent  and  admissible  evidence.  — 
Sparhawk  v.  BuHard^  1  Met.  95. 

13.  An  ancient  location  of  flats,  adjacent  to  those  demanded, 
in  a  deed  between  strangers,  though  unaccompanied  by  any  open 
and  notorious  possession,  will  control  the  line  of  the  demanded 
premises,  unless  it  be  proved  that  the  line  ought  to  have  been  run 
m  a  different  direction.  —  Ibid. 


G.  Copies,  and  other  secondary  evidence. 

1.  Upon  the  question  whether  a  charge  i&  an  account  of  a  gen- 
eral average  loss,  made  up  at  New  Orleans,  was  reasonable  smd 
customary,  a  deposition  was  offered  in  evidence,  in  which  the  wit- 
ness, being  asked  to  state  all  that  he  knew  of  a  certain  case  tried 
at  New  Orleans,  testified,  that  he  remembered  the  case,  having 
been  secretary  of  the  insurance  company  against  whom  the  suit 
was  brought,  and  referred  to  a  copy  of  the  printed  opinion  of  the 
Supreme  Court  of  Louisiana,  professing  to  give  an  account  of  the 
case,  which  was  annexed  to  the  deposition,  but  he  did  not  state 
that  he  knew  the  law  or  the  facts  or  that  they  were  correctty  re- 
ported. Held,  such  copy  was  not  evidence.  —  jFVencA  v.  Lowelly 
xviii.  34. 

2.  The  accounts  of  a  voyage  were  made  up  by  the  plaintiff,  a 
part-owner  of  the  vessel,  and  ship's  husband,  from  the  vouchers, 
&G.,  and  copies  of  the  accounts  ddivered  to  the  defendants,  the 
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other  part^wnerS)  who  acknowledged  ihem  to  be  conreet.  In 
«o  action  to  recover  the  balance  of  the  accounts,  no  notice  hav* 
ing  been  given  to  the  defendants  to  produce  the  original  copies, 
held)  neither  copies  of  such  copies,  nor  the  original  books  from 
which  the  accounts  were  taken,  were  admissible,  to  prove  the  con<* 
tents  of  the  copies  delivered  to  the  defendants.  -^Vinal  v.  BurriUj 
xvi.  40h 

3.  In  an  action  brought  by  A.  against  B.,  A.  notified  B.  to 
produce  at  the  trial  a  letter  received  by  B.  from  A.  on  a  certain 
day.  The  letter  not  being  produced,  a  clerk  of  A.  testified, 
that,  on  that  day,  he  copied  a  letter  from  A.  to  B.,  which  A. 
thereupon  took  away  with  him ;  and  one  C«  testified,  that,  soon 
afterwards,  on  the  same  day,  he  received  from  A.  a  letter  directed 
by  him  to  B.,  and  delivered  it  to  B.  Held,  the  copy  was  evi- 
dence of  the  contents  of  the  letter.  —  Dana  v.  KtmbU^  xix.  1 13. 

4.  Qo  also  a  paper,  in  A.'s  handwriting,  purporting  to  be  a 
copy  of  a  letter  from  him  to  B. ;  it  being  testified  by  a  witness, 
that  he  had  seen  a  letter  from  A.  to  B.,  of  the  same  date  and 
similar  tenor,  it  being  also  proved,  that  B.  received  a  letter  from 
A.  on  that  day,  and  afterwards  a  sum  of  money  firom  A.,  in  con- 
formity with  the  terms  of  the  paper.  —  Ibid. 

5.  A  note  being  discounted  by  a  bank,  the  promisor  transferred 
to  the  bank,  as  collateral,  but  in  form  absolutely,  shares  in  an  insu- 
rance company.  The  shares  were  attached  m  a  suit  against  the 
bank  before,  and  sold  on  execution  after,  maturity  of  the  note. 
The  bank  transferred  the  note  after  it  was  due,  and  the  assignee 
brings  an  action  thereon  against  the  maker,  who  ofi^ers  in  evidence 
a  copy  of  the  above  execution,  without  a  copy  of  the  judgment. 
Held,  admissible.  Held,  further,  that  a  copy  of  the  writ  and  the 
return,  attested  by  the  officer  and  left  with  the  secretary  of  the  in- 
surance company,  was  not  evidence  of  the  attachment  or  the  time 
of  making  it.  —  Potttr  v.  TyUty  2  Met.  68. 

6.  An  office  copy  of  a  deed  is  evidence,  where  the  party  rely- 
ing upon  it  is  not  the  grantee,  and  has  not  custody  or  control  of 
the  original.  —  Ward  v.  Ftilfer,  xv.  186. 

7.  In  such  case,  the  execution  need  not  be  proved  ;  because 
the  law  does  not  authorize  registration  without  a  previous  acknowl- 
edgment, and,  therefore,  the  recording  of  a  deed  is  prima  facie 
proof  of  authenticity.  —  Bnd. 

8.  Until  the  full  record  is  made  up,  from  the  minutes  made  by 
the  clerk  of  a  court  upon  its  docket,  such  minutes  are  the  record  ; 
and  if,  in  the  mean  time,  they  are  lost,  secondary  evidence  is  ad- 
missible of  their  contents,  as  of  a  lost  record. — Pruden  v.  jilden^ 
xxiii.  184. 
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9.  It  being  proved,  that  an  administratrix  applied  for  a  license 
to  sell  real  estate  for  payment  of  debts,  that  she  afterwards  did 
sell,  by  a  deed  reciting  the  grant  of  a  license  by  the  Court  of 
Common  Pleas  in  August,  1807,  that  the  purchaser  remained  in 
quiet  possession  over  thirtv  years,  that  the  clerk  of  that  Court  in 
1807  was  inattentive  to  his  duty,  and  the  docket  for  the  August 
term  was  lost ;  held,  sufficient  proof  of  a  license,  though  no  rec- 
ord thereof  was  found,  and  no  minute  or  application  remained  on 
the  files,  from  which  such  record  might  be  made  up.  —  Ibid. 

10.  A  deed  must  be  proved  by  the  subscribing  witness,  if  he 
can  be  had  ;  but,  if  he  fail  to  prove  the  execution,  other  evidence 
is  admissible.  —  IVhitaker  v.  Salisbury^  xv.  534. 

11.  After  a  sale  from  A.  to  B.,  the  property  was  attached  as 
A.'s  and  replevied  by  B.,  C,  the  subscribing  witness  to  the  bill 
of  sale,  being  a  surety  in  the  replevin  bond.  Upon  trial  of  the 
replevin  suit,  C,  being  offered  as  a  witness,  by  B.,  to  prove  the 
bill  of  sale,  was  objected  to  on  the  above  ground.  B.  thereupon 
offered  to  procure  a  new  surety,  but  the  defendant  would  not  con- 
sent. Held,  the  instrument  might  be  proved  by  other  evidence 
than  the  testimony  of  C.  or  of  A.  — Hayties  v.  Rutter^  xxiv.  242* 

12.  Assumpsit  for  the  price  of  fuel,  sold  and  delivered  at  differ- 
ent times.  To  prove  the  delivery,  the  plaintiff  called  certain 
wharfingers,  who  testified,  that  they  found  the  charges  in  question 
on  their  books,  made  in  their  handwriting  to  the  plaintiff,  for  fuel 
delivered  by  his  order  to  the  defendant ;  that  they  sent  to  the  de- 
fendant all  the  fuel  charged  ;  that  the  plaintiff  ordered  them  to 
send  the  defendant  all  the  articles  charged,  and  they  directed  their 
carmen  to  carry  them  accordingly,  but  did  not  remember  the  par- 
ticular instances.  They  also  stated  the  residence  of  some  of 
their  former  carmen,  and  that  they  did  not  know  where  the  rest 
resided.  The  plaintiff  then  summoned  and  examined  the  carmen 
who  could  be  found.  Some  of  them  testified,  that  they  remem- 
bered taking  fuel  to  the  defendant's  bouse,  by  order  of  their  em- 
ployers, and  all  of  them,  that  they  always  carried  all  they  were 
ordered  to  carry,  but  they  could  not  prove  any  particular  charge. 
The  plaintiff  called  no  servant  of  the  defendant  to  prove  his  having 
received  the  fuel,  nor,  previous  to  the  trial,  did  he  use  any  means 
to  obtain  the  testimony  of  the  cai*men.  Held,  the  above  evi- 
dence was  not  secondary,  but  was  competent  for  the  jury.  — 
Chamberlain  v.  Carter^  xix.  188. 

13.  Whether  the  loss  of  a  note  has  been  sufficiently  proved  to 
justify  the  admission  of  secondary  evidence,  is  a  question  for  the 
Court.  —  Page  v.  Page,  xv.  368. 

14.  In  an  action  by  two  executors  upon  a  note  given  to  the 
testator,  an  affidavit  was  made  by  both  of  them,  and  filed  in  Court 
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in  February,  stating  that  the  note  had  never  been  in  their  posses- 
sion. Another  affidavit  of  one  of  them,  dated  in  the  ensuing  No- 
vember, was  also  read,  stating  that  the  other  had'  very  little  to  do 
with  settling  the  estate,  and  was  then  abroad  ;  that  the  former,  after 
the  testator's  death,  understanding  that  the  defendant  had  a  trunk 
of  the  testator,  sent  for  it,  and  it  was  sent  to  him  without  the  key, 
which  the  defendant  said  was  not  in  his  hands  ;  that  he  had  care- 
fully looked  over  the  papers  in  the  trunk,  and  also  other  papers  of 
the  testator,  and  could  not  find  the  note.  Held,  secondary  evi- 
dence was  admissible.  —  Ibid. 

15.  The  Court  charged  the  jury,  that  the  second  affidavit  was 
such  evidence  of  the  loss  of  the  note,  as  to  let  in  secondary  evi*^ 
dence  of  its  contents  ;  and,  if  they  should  be  of  opinion  upon 
the  whole  evidence,  that  it  was  not  paid  to  the  testator,  but  re- 
mained, at  his  decease,  in  the  hands  and  custody  of  the  defend- 
ant, this  would  be  sufficient  to  rebut  the  presumption  of  payment, 
arising  from  the  non^production  of  the  note.  Held,  the  charge 
was  correct,  though  the  affidavit  was  not  read  to  the  jury.  ^ — Ibid. 

16.  Oral  or  secondary  evidence  is  not  admissible  to  prove  re- 
ceipts for  money,  or  a  written  contract,  unless  it  be  shown  that 
the  instruments  are  not  within  the  control  of  the  witness  or  the 
party  seeking  to  use  such  evidence.  —  Van  Dewen  v.  Frink^  xv. 
449. 


H.  Handwriting,  when  and  how  proved. 

1.  Where  the  subscribing  witness  to  a  bond  was  interested  at 
the  time  of  attestation,  and  has  since  died,  the  bond  cannot  be 
proved  by  evidence  of  his  handwriting.  —  •Smherst^  ^c.  v .  Rootj 
2  Met.  522. 

2.  A  deed  attested  by  witnesses,  who  are  not  within  the  Juris- 
diction of  the  Court,  may  be  proved  by  evidence  of  the  hand? 
writing  of  the  signer.  < —  Ibid, 

3.  Proved  specimens  of  a  person's  signature  are  admissible, 
to  show,  by  comparison,  that  a  memorandum,  not  signed,  is  writ- 
ten by  him.  —  Richardson  v.  JVei^comfr,  xxi.  315. 

4.  Upon  the  question  as  to  the  genuineness  of  a  signature,  the 
genuine  signature  of  the  same  person,  to  a  paper  not  otherwise 
competent  evidence,  is  admissible  to  the  court  and  jury,  by  way  of 
comparison  of  hands.  — Moody  v.  Rowellj  xvii.  490. 

5.  So  also  the  opinion  of  a  writing-master,  professing  skill  in 
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the  detection  of  forgeries,  formed  from  a  comparison  of  hands, 
without  any  actual  knowledge  of  the  party's  handwriting.  —  Ibid. 

6.  So  his  opinion,  formed  merely  from  inspection,  upon  the 
question  whether  it  is  a  natural  or  simulated  hand.  —  Ibid. 


1 .  The  doings  of  the  Court  of  Common  Pleas,  relative  to  .the 
laying  out  of  a  highway,  are  not  subject  to  a  bill  of  exceptions.  — 
Endkatty  ifc.  xxiv.  339. 

2.  Under  St.  1820,  c.  79,  a  party  may  remove  a  case  to  this 
Court  by  exceptions,  though  he  has  also  the  right  of  appeal.  — 
Salty.  Pratty  xix.  191. 

3.  Exceptions  cannot  be  taken,  as  matter  of  right,  to  the  de- 
cisions of  this  court,  in  a  capital  trial.  Whether,  under  some  ciT'^ 
cumstances,  the  Court  may  not  revise  such  decisions,  qu.  —  C^m- 
monweaUh  v.  BuzzeU,  xvi.  153. 

4.  Under  Revised  Statutes  c.  138,  §  11  — 14,  the  Supreme 
Court  has  authority,  in  criminal  cases  brought  up  on  exceptions 
from  the  Court  of  Common  Pleas  or  Municipal  Uourt,  to  grant  a 
new  trial  on  other  grounds,  after  overruling  the  exceptions  ;  or  to 
remand  the  case  to  the  court  below,  for  the  purpose,  inter  aZui, 
of  hearing  a  motion  for  a  new  trial.  —  Commonwealth  v.  Peck^  1 
Met.  428. 

5.  In  case  of  a  libel,  sued  as  a  process  in  rem  for  a  forfeiture, 
it  seems,  either  party  may  file  exceptions.  —  Barnacoat  v.  Cruti- 
powder^  1  Met.  325. 

6.  Exceptions  must  be  strictly  limited  to  matters  of  law.  A 
bill  of  exceptions  ought  to  state  that  certain  facts  were  proved  ; 
nor  can  the  court  consider  the  evidence  stated  therein,  with  the 
view  to  set  aside  a  verdict ;  nor  found  any  decision  on  facts  there 
stated,  and  not  embraced  in  the  issue,  or  otherwise  appearing  on 
the  record.  —  Ibid.  —  French  v.  Bancrofts  1  Met.  502. 

7.  The  comment  of  a  judge  upon  evidence,  not  involving  any 
opinion  or  direction  in  matter  of  law,  is  no  ground  of  exception. 
—  Davis  V*  Jenney^  I  Met  221. 

8.  Action  against  the  drawer  of  a  bill,  drawn  for  his  accommo- 
dation. Defence,  an  alteration  of  the  bill,  making  it  payable  in 
sixty,  instead  of  six  days  ;  the  only  evidence  of  which,  was  upon 
the  face  of  the  bill.  The  jury  bemg  instructed,  that  the  question 
was  to  be  decided  upon  inspection  ;  held,  it  was  a  correct  further 
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iostruction,  that  they  should  consider  die  probability  or  improba^ 
bility  of  an  acconunodation  bill  being  made  payable  in  six  days. 
~  /Wrf. 

9.  Libel  for  a  forfeiture  of  gunpowder,  under  St.  1833,  c.  151. 
Upon  the  issue  of  not  guilty,  the  jury  found  a  verdict  for  the  de- 
fendant, but  also  that  the  powder  was  had,  kept  and  possessed  con- 
trary to  law,  &c.  The  judge  decreed  a  forfeiture,  but  refused  to 
allow  costs  against  the  defendant.  To  this  refusal,  the  libellants 
filed  a  bill  of  exceptions,  which  set  forth  the  evidence ;  but  the 
exceptions  were  overruled,  and  judgment  affirmed.  —  Bamacoat 
V.  ChmpowdeTy  1  Met.  225. 


IBrecttUon. 

jj.  What  property  is  exempt  from  execution. 

B.  What  avoids  an  execution* 

C.  Sale  on  execution. 

D.  Return  and  recording  of  executions. 

E.  Levy  of  executions  on  real  estate. 


^.  What  property  is  exempt  from  execution. 

1.  St.  1805,  c.  100,  exempts  from  civil  process  the  btsds,  bed*^ 
steads,  bedding  and  household  utensils,  oi  any  debtor,  neces- 
sary for  himself,  his  wife  and  children,  not  exceeding  one  bed, 
bedstead,  and  necessary  bedding  to  two  persons,  and  household 
furniture  worth  $  50.  Held,  applicable  to  a  householder,  haviqg 
neither  wife  nor  child.  —  Brown  v.  Wait,  xix.  470. 

2.  Held,  the  proviso  did  not  apply  to  such  case,  but  the  party 
migbt  retain  one  bed  with  the  bedding.  — ^  BM. 

3.  But  not  another  bed  and  bedding  used  by  boarders.  —  Ibid. 

4.  Under  St.  1817,  c.  108,  a  cooking  stove  is  not  exempted, 
imless  exclusively  used  for  warmiog  die  building.  Otherwise,  it 
seems,  by  the  Revised  Statutes,  c.  97,  §  22.  —  Ibid. 


B.  What  avoids  an  execution. 

An  action  was  brought  against  A.,  an  administrator,  for  his  own 
benefit,  but  in  the  name  of  B^     A.  suffered  a  judgment  to  be  rea- 
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dered  against  him,  and,  id  the  levy  of  the  execution  upon  the  es- 
tate of  the  intestate,  acted  both  as  defendant  and  as  agent  of  B. 
Held,  the  proceedings  were  iUegal,  and  collusive,  and  that  the 
levy  was  void  as  against  a  subsequent  execution  in  favor  of  C. 
—Ooddard  v.  Dwolly  1  Met.  413.     . 


C.  Sale  on  execution. 

The  return  of  an  execution,  levied  upon  bank  shares,  stated  an 
advertisement  of  the  time  and  place  of  sale,  three  weeks  succes- 
sively, before  the  time  (instead  of  the  day)  of  sale.  Held,  this 
was  a  sufficient  notice,'  under  St.  1804,  c.  183.  —  Chase  v.  Jlfer- 
rimackj  ^c.  xix.  564. 


D.  Return  and  recording  of  executions. 

1.  An  execution  against  a  parish  was  levied  upon  bank-shares 
belonging  to  a  parishioner,  but  the  return  did  not  state  that  a  copy 
of  the  execution  and  return  was  left  with  the  cashier.  In  an  ac- 
tion by  such  parishioner  against  the  bank  for  a  dividend  upon  his 
shares,  held,  the  officer  might  amend  his  return,  it  being  satisfac- 
torily proved  that  such  a  copy  was  left.  —  Chase  v.  Merrimackj 
S^c,  xix.  564. 

2.  To  give  title  to  a  pew  under  the  levy  of  an  execution,  the 
execution,  as  well  as  the  return  upon  it,  must  be  recorded.  —  <Sar- 
ge'ni  V.  Pierce^  2  Met.  80. 

3.  An  execution  issued  by  the  clerk  of  the  Court  of  Common 
Pleas,  -and  returnable  in  three  months  into  his  office,  may  be  re- 
turned at  any  reasonable  and  convenient  time  on  the  return  day  ; 
which  time  is  to  be  considered,  prima  facie,  as  the  usual  hours 
during  which  the  office  is  open  for  business.  —  Bull  v.  Clarke:, 
2  Met.  587. 

4.  A  return  of  non  est  inventus,  fairly  made  on  such  execution, 
at  any  reasonable  and  convenient  time  on  such  day,  will  charge 
bail.  —  Ibid. 

5.  Assumpsit  for  money  had  and  received,  by  the  purchaser  of 
personal  property  sold  on  execution,  against  one  claiming  it  under 
an  assignment  from  the  debtor.  Held,  the  sale  was  valid,  though 
no  return  was  made  on  the  execution,  and  it  was  not  returned  to 
the  clerk's  office,  at  the  return  term,  nor  till  after  this  suit  was 
brought.  -^  Sanford  v.  Durfee,  xix*  485. 
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E.  Lery  of  executions  on  real  estate. 

1.  In  satisfaction  of  an  execution  for  $47.83,  land  appraised  at 
$50.83  was  set  off.  Held,  a  void  levy.  —  Picktt  v.  Brecken- 
ridgty  xxii.  297. 

2.  The  execution  creditor  brings  an  action  for  use  and  occupa- 
tion against  one  holding  under  the  debtor.  Held,  the  above  facts 
were  a  good  defence  to  the  suit.  —  Ibid. 

3.  If  the  return  upon  an  execution,  extended  on  land  subject  to 
a^  mortgage,  state  an  appraisal  of  the  dehtorU  right  in  the  premises  ; 
the  extent  is  void,  because  it  does  not  appear  that  the  appraisers 
excluded  the  mortgage  from  their  consideration.  —  Litchfield  v. 
Cudworthy  xv.  23. 

4.  An  execution  was  levied  upon  land  of  B.  The  officer  stat- 
ed, in  his  return,  that  he  appointed  two  of  the  appraisers,  ^fl.,  the 
debtor,  having  neglected  to  choose  one.  Held,  this  error,  una- 
mended, avoided  the  levy.  —  Ibid. 

5.  An  execution  against  a  mortgagor  was  extended  upon  the 
mortgaged  land,  and  the  appraisers  certified  that  they  appraised 
the  estate  at  a  certain  sum,  for  which  it  was  set  off.  Held,  the 
law  implied  that  no  deduction  was  made  for  the  mortgage,  and 
therefore  the  extent  was  good. — JUechanics^  ^c.  v.  Williams^ 
xvii.  438. 

6.  Where  an  execution  is  levied  upon  land,  and  the  certificate 
of  the  appraisers  and  the  return  of  the  officer  state  merely  that  the 
appraisers  were  duly  stDom^  but  not  that  they  were  sworn  before  a 
justice  of  the  peace  ;  the  extent  is  void.  - —  Chamberlain  v.  Doty^ 
xviii.  495. 

7.  In  the  levy  of  an  execution  upon  a  life-estate,  the  reversioner 
may  legally  act  as  an  appraiser. —  Ibid. 

8.  It  seems,  a  debtor,  whose  property  is  assigned  under  St. 
1838,  c.  163,  after  his  real  estate  is  seized  on  execution,  but  be- 
fore it  is  set  off  on  appraisement,  may  choose  an  appraiser.  — 
Hallv.  Hoxiej  3  Met.  251. 

9.  A  magistrate  certified,  that  an  appraiser  of  land  taken  on  ex- 
ecution made  affirmation,  under  the  pains  and  penalties  of  perjury, 
that  he  would  act  faithfully,  &c.,  but  not  that  he  was  conscien- 
tiously scrupulous  of  taking  an  oath.     Held,  sufficient.  —  Ibid. 

10.  In  the  levy  of  A.'s  execution,  appraisers  set  off  twenty-two 
acres  of  the  debtor's  land,  subject  to  a  supposed  life-estate  of  B. 
in  one  half  thereof,  which  did  not  exist,  and  deducted  the  estima- 
ted value  of  such  estate  from  the  appraisal.     C.  afterwards  levied 


196  EXECUTION. 

an  execution  upon  the  land,  appraised  as  free  from  incumbrance. 
Held,  the  former  levy  was  void,  and  C.  might  recover  the  land 
from  A.,  although,  when  both  executions  were  levied,  the  debtor 
owned  but  eight  acres,  free  from  mcumbrance,  and  had  only  an 
estate  pour  aiUre  vie  in  the  other  fourteen  acres.  —  Boat  v.  CoUonj 
1  Met.  345. 

11.  Where  land  is  simultaneoasly  attached  upon  two  writs,  and 
one  of  the  attaching  creditors  levies  upon  the  whole  land  by  metes 
and  bounds  ;  the  other  may  levy  upon  an  undivided  moiety,  or  an 
undivided  share,  not  exceeding  such  moiety,  sufficient  to  satisfy 
his  execution.  —  DurarU  v.  Johnsotiy  xix.  544. 

12.  Where  an  execution  against  a  tenant  by  the  curtesy  initiate 
is  extended  upon  his  land  as  if  he  owned  the  fee,  the  creditor  ac** 
quires  a  freehold  for  the  life  of  the  debtor.  — JdechanicB^  ^c.  v. 
miliamsy  xvii.  438. 

13.  An  execution  was  delivered  to  an  officer,  with  orders  to 
levy  it  on  real  estate.  He,  immediately,  without  entering  ufon 
the  land,  made  a  memorandum  on  a  separate  paper  (noting  the  day 
and  hour)  that  be  then  took  the  land ;  afterwards  caused  it  to  be 
levied  on  by  appraisement ;  dated  his  return  as  of  the  day  and 
hour  above  named,  and  stated  therein  that  he  then  seized  the  land, 
&c.  Held,  not  a  false  return,  and  the  levy  took  efibbt,  by  rela- 
tion, from  the  time  mentioned.  —  HaU  v.  Crocker^  3  Met.  245. 

14.  Two  executions  were  simultaneously  levied  ;  one  upon  the 
whole  land  by  metes  and  bounds,  the  other  upon  fourteen  fifteenths 
of  one  undivided  half  of  it.  Held,  the  latter  mad§  the  execution 
creditor  a  tenant  in  common  with  the  former  creditor  of  the  whole, 
and  not  a  moiety  only,  of  the  fourteen  fifteenths  of  an  undivided 
half.  —  Perry  v.  Mams^  3  Met.  51. 

15.  Where  an  officer  makes  two  returns  on  an  execution  against 
a  manufacturing  corporation,  setting  forth  in  one  a  levy  on  land  as 
the  estate  of  the  corporation,  and  in  the  other  as  that  of  a  stock- 
holder, according  to  St.  1808,  c.  65  ;  it  seems,  this  levy  will  pre- 
vail over  another  upon  the  same  land  as  the  estate  of  the  stock- 
holder. —  Ibid. 

16.  It  seems,  the  situation  of  a  debtor's  property  at  the  time 
when  an  execution  is  levied  upon  it  determines  the  proper  mode 
of  such  levy.  Thus,  if  the  land  is  at  that  time  unincumbered, 
though,  when  attached  in  the  suit,  subject  to  a  mortgage,  the  levy 
should  be  by  appraisal,  and  not  by  the  sale  of  an  equity.  —  Fret- 
man  V.  McGaw^  XV.  82. 


EXECUTORS  AND  ADMINISTRATORS.     199 

Svtmt0tn  unit  mitminiattutwu^ 

A.  The  granting  of  admmistration ;  who  is  entitled  to  it ; 

rights  and  duties  of  executors,  &c. 

B.  AnciUary  administration. 

C.  Assets. 

D.  Sale  of  lands  by  executors,  &c, 
E*  Contracts,  conveyances,  &c. 

F.  Rights  and  duties,  in  relation  to  legacies. 

G.  Suits  by  and  against  executors,  &l(^  and  herein  of 

the  liability  of  heirs. 
H.  Admmistration  of  insolvent  estates. 
I.    Rights  and  duties  of  executors  as  trustees. 
J.  Rights,  &c.,  in  settlmg  their  accounts,  and  complying 

with  decrees  of  Court. 


A.  The  granting  of  administration.    Who  is  entitled  to  it. 
General  rights  and  duties  of  executors,  &c. 

1 .  The  decree  of  a  judge  of  probate,  appointing  a  special  ad- 
ministrator on  an  estate  in  which  the  former  is  interested,  is  void. 
—  Sigourney  v.  Sibley ^  xxii.  607. 

2.  If  a  judge  of  probate,  holding  a  claim  against  the  estate  of 
one  deceased,  which  he  has  determined  not  to  assert,  assumes 
jurisdiction  of  the  case,  and  grants  letters  of  administration  ;  he  is 
interested  in  the  estate  as  a  creditor,  and  the  grant  is  void.  — Und. 
xxi.  101. 

3.  Nor  is  the  objection  waived,  by  an  omission  to  take  excep- 
tion to  the  jurisdiction.  —  Ibid, 

4.  A  statute  provides,  that  the  Probate  Court,  ^^  in  which  the 
estate  of  any  deceased  person  is  settled,  or  in  the  course  of  settle- 
ment," may  make  partition  of  his  real  estate.  Held,  this  power  is 
merely  incidental  to  the  general  jurisdiction  of  the  estate  ;  and,  if 
the  grant  of  administration  is  void  for  want  of  jurisdiction,  an  or- 
der for  partition  is  void  likewise.  —  Ibid. 

5.  A  Court  of  Probate  without  jurisdiction,  but  in  which  a  spe- 
cial administrator  has  been  appointed  by  a  decree  appealed  from. 
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who  acts  during  the  appeal,  is  not  the  court  in  which  <^  the  estate 
is  settled  or  in  the  course  of  settlement,"  within  the  terms  of  the 
act.  —  Ibid. 

6.  The  Probate  Court  cannot  commit  administration  to  a  stran- 
ger, in  preference  to  the  next  of  kin,  though  not  living  in  the 
county,  or  incompetent  and  unsuitable,  within  thirty  days  from  the 
death  of  the  intestate,  and  without  notice  or  citation  to  the  next 
of  kin.  —  Cobb  v.  JV*6trcom6,  xix.  336. 

7.  A  widow,  applying  for  administration,  was  proved  to  be 
under  the  influence  of  a  large  debtor  to  the  estate,  who  was 
charged  with  having  aided  the  intestate  in  a  design  to  defraud  his 
creditors,  and  at  whose  request  the  application  was  made,  and  not 
for  the  benefit  of  the  applicant.  Held,  the  application  ought  not 
to  be  granted.  —  Sleams  v.  FiskCj  xviii.  24. 

8.  By  the  Revised  Statutes,  e.  64,  §  14,  when  a  sole  execu- 
tor  or  administrator  dies  before  fully  administering,  the  next  of  kin 
are  not  entitled  to  administration  de  bonis  notiy  but  it  may  be  grant- 
ed to  any  suitable  person.  -^  Russell  v.  Hoar,  3  Met.  187. 

9.  The  newspaper  itself,  containing  a  notice  of  an  administra- 
tor's appointment,  is  sufficient  prima  facie  evidence  of  a  compli- 
ance with  the  order  of  court,  to  publish  the  notice  in  such  news- 
paper. —  Hudson  V.  HuJberty  xv.  423. 

10.  But  a  jury  cannot  be  allowed  to  infer,  from  his  complying 
with  the  order  to  publish  the  notice  in  the  newspaper,  that  he  also, 
complied  with  another  part  of  the  order,  directing  him  to  post  up 
notifications.  —  Ibid. 


B.  Ancillary  administration. 

1.  Action  by  an  administrator  duly  appointed  in  Massachusetts, 
upon  a  demand  due  to  the  deceased  from  a  citizen  of  Massachu- 
setts, and  upon  which  a  judgment  by  default  had  been  previously 
recovered  in  this  State,  by  an  administrator  appointed  m  Rhode 
Island,  and  an  execution  levied  upon  lands  and  returned  satisfied. 
Held,  these  facts  were  no  bar  to  the  present  suit.  —  Pond  v. 
Makepeace,  2  Met.  114. 

2.  The  assets,  received  by  a  foreign  executor,  &c.  in  the  State 
where  the  deceased  dwelt,  are  to  be  there  administered  ;  and, 
though  he  takes  administration  here  upon  the  estate  in  Massachu- 
setts, he  is  not  bound,  by  reason  of  such  assets,  to  pay  debts  due 
here,  even  if  he  has  paid  all  other  debts,  and  has  enough  left  to 
pay  the  debts  here.  —  Fay  v.  Haven,  3  Met.  109. 
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3.  Where  a  foreign  executor,  &c.  takes  administration  in  Mas- 
sachusetts on  the  estate  here  situated,  consisting  of  intestate  reel 
property  only,  and  applies  for  a  license  to  sell  it  for  payment  of 
debts  doe  here,  which  application  is  denied  ;  die  creditors  have  no 
daira  ca  the  administrator  here,  but  only  in  the  foreign  State.  — 
Ibid. 


a  Assets. 

1.  The  widow  of  A.,  who  died,  leaving  children,  married 
again  and  died  ;  and  the  estate  of  A.  came  into  the  hands  of  his 
administrator.  Held,  it  did  not  belong  wholly  to  the  children,  but 
one  third  o(  it  to  the  widow's  administrator,  as  her  distribikive 
share.  —  FosUr  v.  Fifield^  xx.  67. 

2.  A.,  having  property  of  B.  in  bis  hands,  was  summoned  as 
his  trustee.  B.  afterwards  assigned  the  property  to  C.  and  died. 
Held,  the  attachment  being  dissolved,  B.'s  assignee,  and  not  his 
administrator,  was  entitled  to  the  property.  —  Coverdak  v.  JIU 
drich,  xix.  391. 

3.  An  administrator  is  entitled  to  the  personal  property  of  his 
intestate,  by  relation,  from  the  death  of  the  latter  ;  and  the  heir 
has  only  such  a  title  to  it  as  is  necessary,  in  order  that  he  may  keep 
it  and  deliver  it  to  the  administrator  when  called  for.  —  Lawrence 
v.  Wrighty  xxiii.  128. 

4.  A.,  the  heir  of  a  deceased  intestate,  who  resided,  with  B. 
her  husband,  in  the  intestate's  house,  acquired  possession  of  his 

!)ersona!  property,  and,  not  being  prohibited  by  B.,  delivered  it 
or  safe-keeping  to  O.,  another  heir.  No  administrator  was  ap- 
Eointed.  B.  brings  trover  against  C  Held,  the  action  did  not 
e.  —  Ibid. 

5.  Money  received  by  an  administrator  from  the  United  States 
government,  by  means  of  a  treaty  with  a  foreign  nation,  as  an  in- 
demnity for  the  loss  of  property  taken  from  the  intestate  by  such 
nation,  is  to  be  administered  as  assets.  —  Foster  v.  Fifield^  xx.  67. 


/ 


6.  By  the  Revised  Statutes,  c.  66,  §  4,  when  assets  come  to 
the  hands  of  an  executor,  &c.  after  the  right  of  InriDgpag  suits 
against  him  has  expired  by  the  lapse  of  four  years,  he  is  liable  to 
creditors  to  that  amount,  in  the  same  way  as  if  the  assets  had 
been  received  within  the  four  years.  Held,  this  provision  applied 
to  claims  which  had  not,  as  well  as  those  which  had,  been  proved 
within  the  time  specified.  —  Holland  v.  Cr%fi^  xx.  321. 

7.  Held,  it  applied  to  property  recovered  by  an  administrator 
after  the  lapse  of  four  years,  by  setting  aside  an  assignment  frof][| 
tUe  deceased,  fraudulent  against  bis  creditors.  —  fUd* 

26 
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D.  Sale  of  lands  by  executors,  &c. 

1.  A  license  will  not  be  granted  to  sell  real  estate  in  Massachu- 
setts, belonging  to  a  deceased  citizen  of  another  State,  against  the 
interest  of  the  heirs,  if  there  was  a  fund  provided  for  payment  of 
debts  in  the  other  State  ;  at  least,  until  it  appears  that  the  creditors 
have  used  some  diligence,  and  met  with  some  legal  impediment,  in 
obtaining  payment  from  such  fund.  —  Livermare  v.  Haven j  xxiii. 
116. 

2.  A  citizen  of  lyOuisiana,  owning  lands  here,  died,  leaving 
creditors  in  Massachusetts,  and  his  executor  in  Louisiana,  after 
paying  the  debts  and  settling  the  estate  there,  had  remaining,  for 
the  residuary  legatees,  a  large  amount  of  personal  estate.  Being 
appointed  administrator  in  Massachusetts,  the  Court  refused  to 
grant  hii^  a  Ijcense  to  sell  the  real  estate  here,  for  payment  of  the 
creditors  in  this  State,  upon  the  ground,  that,  if  he  had  notice  of 
these  debts  before  closing  the  administration  in  Louisiana,  he 
should  have  paid  them  from  the  residuary  fund ;  and,  if  not,  the 
creditors  here  were  guilty  of  laches  in  not  informing  him,  and  bad 
thereby  lost  all  claim  upon  the  real  estate.  —  Ibid, 

3.  Where  an  administrator  sells  real  estate,  under  a  license,  for 
payment  of  debts,  and  himself  purchases  it,  the  sale  is  not  void, 
but  only  voidable  by  the  heirs  or  their  assignees,  each  of  whom 
may  act  severally  in  rejecting  or  affirming  such  sale.  —  Ldtchjield 
V.  Cudworth^  xv.  23. 

4.  An  administrator,  licensed  to  sell  real  estate  for  payment  of 
debts  to  the  amount  of  $  640,  sold  the  whole,  consisting  of  seve- 
re parcels,  for  $  953*33.  Held,  though  the  property  was  mort- 
gaged, the  sale  was  void.  — Ibid, 

5.  If  an  administrator  fail  to  give  notice  of  his  appointment,  a 
license  to  sell  real  estate  may  be  valid,  though  granted  more  than 
four  years  after  such  appointment.  —  Hudson  v.  Hulbert,  xv.  423. 


E.  Contracts,  conveyances,  &lc. 

Upon  the  death  of  a  mortgagee  before  entry,  his  administrator 
cum  testa,  annex,  recovered,  in  that  capacity,  an  unconditional 
judgment  for  possession,  which  was  accordingly  delivered  to  him. 
Afterwards,  the  mortgagor  conveyed  all  his  interest  ip  the  land  to 
the  administrator,  but  not  describing  him  as  such  in  the  deed.  In 
the  administrator's  account,  the  mortgage  debt  was  credited  at  its 
nominal  amount,  but  a  certain  sum  was  deducted  under  an  agree- 
iqsent  with  the  legatees,  without  the  knowledge  of  the  administra- 
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tor's  sureties  ;  and  a  balance  was  found  due  from  bim,  upon  set* 
tlement  of  the  account  in  tbe  Probate  Court,  from  whicb  he  did 
not  appeal.  Held,  as  the  deed  from  the  mortgagor  could  only 
operate  as  a  release  of  the  equity,  it  did  not  vest  a  new  estate  in 
the  administrator  in  his  own  right,  but  only  made  absolute  the  de- 
feasible title  which  he  already  had,  subject  to  the  trust  of  admin- 
istering upon  it  as  assets  of  the  mortgagee  ;  that  if,  by  the  agree- 
ment with  the  legatees,  the  administrator  was  to  take  the  land  in 
his  own  right,  thus  leaving  the  sureties  liable  for  the  balance  due 
from  him,  such  agreement  could  not  be  sustained  ;  that  a  con- 
veyance by  such  administrator  without  license  passed  nothing,  or 
at  most  an  estate  burdened  with  the  same  trusts  as  in  the  hands  of 
the  grantor,  of  which  any  one  claiming  under  the  latter  would  be 
presumed  to  have  notice  ;  and  that  the  land  in  such  person's  hands 
should  be  applied,  to  relieve  the  sureties  of  the  administrator  from 
their  liabili^  for  the  balance  due  from  him.  —  Johnson  v.  Bartkttj 
xvii.  477, 


JP.  Rights  and  duties,  in  relation  to  legacies^ 

1.  Bequest  of  the  residue  of  the  testator's  property  to  his  grand- 
children, provided,  that  upon  the  death  of  any  grandson  under  age, 
his  share  should  go  equally  to  the  other  grandsons.  After  the  tes- 
tator's death,  the  plaintiff,  one  of  the  executors,  paid  to  the  de- 
fendant, the  father  and  guardian  of  A.,  a  grandson,  several  sums 
of  money,  taking  receipts,  which  described  the  plaintiff  as  one  of 
the  executors,  and  stated  that,  ^^  as  said  sums  were  paid  in  advance, 
and  before  payment  of  any  sum  to  the  other  residuary  legatees, 
and  before  final  settlement  of  the  estate,  it  was  agreed,  that  the 
above  sums  were  paid  on  the  condition,  that  all  such  residuary  leg- 
atees were  to  be  made  equal,  and  A.  not  to  have  any  advantage  by 
the  payment  of  such  sums  in  advance,  but  was  to  allow  therefor 
as  equity  should  require,  on  a  final  payment  to  such  residuary  leg- 
atee." After  these  payments,  A.  died,  a  minor,  his  legacy  there- 
by lapsed,  and  the  other  grandsons  demanded  of  the  executors 
their  respective  parts  of  the  share  of  the  estate^  to  which  A.  would 
have  been  entitled,  had  he  lived .  to  come  of  age.  Held,  the 
plaintiff  might  recover  back  the  sum  thus  paid  to  the  defendant, 
and  that,  without  a  special  demand  ;  that,  having  paid  it  on  his  own 
responsibility,  he  must  sue  for  it  alone,  and  in  his  private  capacity  ; 
and  that  the  defendant  could  claim  no  allowance  for  expenses  of 
the  support  and  education  of  his  deceased  son,  though  partly  in- 
curred in  consequence  of  the  payment  by  the  plaintiff.  —  Law- 
rence V.  Carter y  xvi.  12. 

2.  Two  e:^ecutors  having  given  si  joitit  and  several  bond  with 
sureties,  after  the  death  of  one  of  them.  A.,  B.,  the  survivor, 
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neglected  to  pay  over  the  sum  due  the  legatee,  and  it  was  paid  by 
the  sureties.  Held,  they  eould  maintain  no  action  against  the 
personal  representatives,  heirs,  or  devisees  of  A.,  for  the  whole 
or  a  part  of  the  sum  paid.  — -  Totme  v.  Ammidawt^^  xx.  b25^ 

3.  In  an  action  by  an  executor,  for  the  benefit  of  the  residuary 
legatee,  upon  a  note  given  to  the  testator,  the  defendant  cannot  of- 
fer in  evidence  a  petition  of  such  legatee  to  the  Probate  Court^ 
under  St.  1783,  c.  32,  §  11,  alleging,  that  he  had  reason  to  be- 
lieve the  defendant  had  concealed  the  note ;  whereupon  the  de- 
fendant was  cited  to  appear,  and  answered.  —  Page  v,  Page^  xv. 
368. 


G.  Suits  by  and  against  executors  &c,  — and  herein  of 
the  liability  c^  heirs. 

1.  The  Revised  Statutes,  c,  70,  §  3,  provide,  that  no  action 
shall  be  brought  upon  an  administration  bond,  for  non-paymetit  of 
a  judgment  against  the  administrator,  until  payment  ol  ^  same 
has  been  demanded  of  him  by  the  creditor.  Held,  such  demand 
might  legally  be  made  by  the  attorney  of  record,  by  whose  agen- 
cy the  judgment  had  been  recovered.  —  Heard  v.  Lodge j  xx.  53. 

2.  So,  one  of  several  assignees,  empowered  to  collect  the  debts 
due  to  the  assignor,  may  make  such  demand  in  behalf  of  all.  — 
Ibid, 

3.  Such  demand  being  made  in  the  street,  the  administrator  did 
not  object  to  the  time  or  place,  or  propose  any  other,  but  declared 
his  indention  not  to  pay.  Held,  if  the  creditor  intended  to  make 
a  demand,  and  the  administrator  understood  that  a  demand  was 
made,  the  action  would  lie.  —  Ibid. 

4.  Where  an  executor  gives  notice  of  his  appointment,  accord* 
ing  to  St.  1788,  c.  66,  §  1,  and  Revised  Statutes,  c.  66,  §  1,  and 
afterwards  suffers  a  judgment  in  a  suit  by  a  creditor,  commenced 
more  than  fonr  years  after  the  giving  of  his  bond,  and  execution 
b  levied  on  the  real  estate  of  the  deceased ;  the  levy  is  void,  as 
to  all  the  devisees  except  the  executor.  If  he  be  one,  he  and 
his  heirs  are  estopped  to  dispute  its  vafidity.  -^  JTiaafer  v.  ibjjjtf, 
3  Met.  369. 

5.  An  action  cannot  be  sustained  against  an  heir,  upon  a  debt 
due  from  his  ancestor,  unless  the  plaintiff  bring  himself  strictiv 
within  the  provisions  of  St.  1788,  c.  66.  He  must  therefore  al- 
lege, that  administration  has  been  taken  out,  that  the  demand  was 
not  due,  and  could  not  be  claimed  and  enforced,  within  four  years 
from  the  grant  of  administration,  and  that,  within  one  year  after  it 
could  be  enforced,  the  suit  was  commenced.  —  HiUl  v»  Bum- 
steady  XX.  2. 
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6.  A  ehm  is  barred  by  the  lapse  of  four  years  from  the  grant 
of  admioistration,  though  die  piaistiff  was  ao  ioiant  white  sucb  ad- 
ministration eoiriinued. ' —  Ibid. 

7.  Whether  heirs  are  Dable  to  a  joint  action,  qts.  —  Ibid. 

8.  A  judgment  against  an  administrator^  unless  obtained  by 
fraud  or  collusion^  is  concIusiTe^  as  to  the  merits  of  the  question 
decided  by  it,  in  a  subsequent  actk)n  for  non-payment  thereof, 
agamst  the  administrator  and  his  sureties.  —  Heard  v.  Lodge^  xx. 
53. 


H.  Administration  of  insolvent  estates. 

!•  If  an  admmtstrator  pay  a  claim  against  the  estate  in  full,  be^ 
lieving  it  to  be  solvent,  in  order  to  recover  back  any  part  of  the 
sum  paid,  he  must  prove  the  estate  to  be  insolvent,  by  a  commis- 
sion duly  issued,  executed  and  returned,  and  a  decree  of  a  divi- 
dend by  the  Probate  Court.  He  cannot  recover,  where  the 
commissioners  of  insolvency  returned  a  list  of  claims  allowed  by 
them,  after  the  expiration  oi  the  time  limited  in  their  commission, 
although  the  judge  have  ordered  a  dividend  to  be  paid  to  the  cred- 
itors. —  Bascom  v.  ButterfieUy  1  Met.  536. 

2.  Where  an  administrator  suffers  judgment  to  be  rendered 
against  him,  before  a  representation  of  insolvency,  he  is  bound, 
although  the  estate  prove  to  be  insolvent,  either  to  pay  sucb  judg- 
ment on  demand,  or  to  show  property  which  may  be  levied  on  ; 
and,  if  he  fail  to  do  so,  he  and  his  sureties  are  liable  to  a  suit  upon 
the  bond,  in  the  name  of  the  Judge  of  Probate,  and  for  the  ben- 
efit of  the  judgment  creditor.  —  JSTewcomb  v.  Goes,  1  Met.  333. 

3.  Thus,  where  the  administrator  pleaded  in  abatement,  to  an 
action  by  a  corporaticm,  that  there  was  no  such  corporation,  upon 
which  plea  issue  was  joined,  and  found  for  the  plaintiffs  ;  held, 
in  a  subsequent  suit  upon  the  administration  bond,  the  sureties 
could  not  deny  the  existence  of  the  corporation  at  the  time  of  the 
former  judgment.  —  Ibid, 

4.  Where  the  administrator  of  an  estate  represented  rosolvent 
neglects  to  render  and  settle  his  account,  within  the  time  prescrib- 
ed by  law  ;  he  and  his  sureties  are  liable  to  at  least  nominal  dam- 
ages, in  a  suit  upon  their  bond,  although  he  was  never  cited  to 
render  an  account.  —  Fay  v.  Ibeen,  3  Met.  109. 

5.  If  the  administrator  of  an  estate  represented  insolvent  fails 
to  render  his  account,  for  more  than  six  months  after  the  report  of 
the  commissioner,  by  reason  of  which,  no  decree  of  distribution  is 
passed  ;  a  creditor,  whose  claim  has  been  allowed  by  the  commis- 
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sioners,  and  who  has  demanded  payment,  cannot  maintain  an  ac- 
tion, upon  the  probate  bond,  against  the  administrator,  for  his  own 
use,  without  authority  from  the  judge  of  Probate.  The  suit 
should  be  brought  in  the  name  of  the  judge,  for  the  benefit  of  all 
parties  interested.  —  Barton  v.  Whitt^  xxi.  68. 

6.  The  executor  of  a  deceased  person,  whose  estate  afterwards 
proved  insolvent,  paid  a  debt  in  full,  before  probate,  under  the 
belief  that  it  was  solvent,  and  afterwards  took  out  letters  testamen- 
tary. Held,  he  might  recover  back  the  excess  of  such  debt,  over 
the  amount  allowed  by  the  commissioners  of  insolvency.  —  BlisB 
V.  Z«ee,  xvii.  83. 

7.  The  debt  was  contracted  in  another  State,  where  the  cred- 
itor lived,  and  the  funds  for  payment  were  sent  to  him  by  the  ex- 
ecutor from  Massachusetts.  Held,  the  laws  of  Massachusetts  gov- 
erned the  case.  —  Ibid. 

8.  An  executor,  wrongly  supposing  the  estate  to  be  solvent, 
paid  a  debt  in  full,  for  which  the  defendant  was  surety,  but  not  by 
his  request.  Held,  he  could  not  recover  from  the  latter  any  part 
of  the  sum  paid,  though  the  defendant  must  have  paid  the  debt,  if 
he  had  not,  and  could  have  recovered  only  a  dividend  from  the . 
estate.  —  Paint  v.  Drury,  xix.  400. 


/.  Rights  and  duties  of  executors,  &c.,  as  trustees. 

Bequest  of  $  2000  to  a  grand-daughter,  to  be  paid  by  the  ex- 
ecutors on  her  marriage ;  but,  in  case  of  her  not  being  married, 
they  were  to  pay  her  the  interest  during  her  life,  after  she  reached 
the  age  of  eighteen.  On  settlement  of  their  first  account,  the 
executors  were  ordered  to  retain  $  2000  for  her  use.  Held,  the 
administration  bond  covered  any  breach  of  this  trust.  —  Towne  v. 
^mmidown^  xx.  535. 


J.  Rights,  &c.,  in  settling  their  accounts,  and  complying 
with  decrees  of  Court. 

1.  An  administrator,  cited,  on  application  of  the  heirs,  to  settle 
his  account,  is  bound  so  to  do,  though  he  produces  receipts  in  full 
from  all  of  them  for  their  shares.  —  Bard  v.  Wbod^  3  Met.  74. 

2.  One  who  was  both  executor  and  an  heir  of  a  testator  re- 
covered certain  land  mortgaged  to  the  testator,  and  the  heirs,  hav- 
ing ascertained  that  it  was  not  needed  to  pay  debts  and  legacies, 
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agreed  to  assume  the  control  of  it.  The  mortgage  was  afterwards 
foreclosed,  and  the  executor  and  heirs  sold  the  land  without  a 
license,  and  received  a  distributive  share  of  the  proceeds.  Held, 
the  executor  was  not  bound  to  charge  himself  with  such  proceeds. 
—  Ward  V.  Wardj  xv.  611. 

3.  A.,  an  administrator  de  bonis  nony  cwn  testa,  annex. ^  settled 
his  first  account  in  1818,  and  another  in  1822.  In  1825,  on 
petition  of  B. ,  the  residuary  legatee,  who  alone  was  entitled  to 
any  balance  in  A.'s  hands,  the  case  was  re-heard  by  the  Probate 
Court,  which  decreed  that  A.  should  allow  a  further  credit  to  the 
estate.  B.  appealed,  on  the  ground  that  the  sum  to  be  credited 
was  too  small,  but  did  not  prosecute  the  appeal,  and  it  was  dis- 
missed. He  then  demanded  this  sum  of  A.,  and,  upon  his  refusal 
to  pay,  brought  a  suit  against  him,  in  which  suit  judgment  was 
rendered  in  favor  of  A.,  in  1835,  upon  the  ground  that  B.'s  ap- 
peal vacated  the  decree  appealed  from.  In  1836,  B.  filed  a  peti- 
tion in  the  Probate  Court  for  another  re-hearing,  charging  fraud  in 
settlement  of  the  account ;  which  petition  was  dismissed  in  1837, 
and  B.  appealed.  Held,  the  petition  should  be  granted,  unless  A. 
should  pay  B.  the  sum  with  which  he  was  ordered  to  credit  the  es- 
tate in  1825,  with  interest  from  demand  and  costs.  — Davis  v.  Cow- 
din,  XX.  510. 

4.  D.  W.,  widow  of  E.  W.,  waived  the  provisions  made  for 
her  in  his  will,  and  claimed  her  dower,  which  was  assigned  to  her 
in  land  devised  to  C.  M.,  and  S.  M.,  under  the  following  agree- 
ment :  —  ^'  Articles  of  agreement  indented,  &c.,  by  and  between 
C.  M.  and  S.  M.  on  one  part,  and  the  other  heirs  of  £.  W.  on 
the  other  part,  witnesseth,  that  C.  M.  and  S.  M.  doth  covenant 
and  agree,  that  the  widow  D.  W.'s  thirds  shall  stand  agreeable  to 
the  commissioners'  return,  and  also  further  covenant  and  agree  the 
widow  shall  receive  one  third  part  of  the  personal  estate  after  the 
payment  of  debts,  &c.  ;  and  we  further  agree,  that  said  estate 
shall  be  settled  without  any  further  trouble  on  our  part ;  and  we 
further  relinquish  all  claims  on  said  estate  except  the  last  dividend. 
And  the  said  heirs,  who  shall  hereafter  subscribe  their  names,  doth 
hereby  covenant  and  agree,  &c.,  to  let  the  sum  of  $400  remain  in 
the  hands  of  C.  M.  and  S.  M.  for  a  compensation  for  the  third 
being  set  on  their  land,  without  use,  until  the  widow's  decease. 
To  the  true  and  faithful  performance  of  the  several  covenants  and 
agreements  aforesaid,  the  parties  do  hereby  respectively  bind 
themselves  and  their  respective  heirs,  &c.,  each  to  the  other,  their 
executors,  &c.,  in  the  penal  sum  of  $4000."  This  indenture 
was  executed  by  C.  M.  and  S.  M.,  but  not  by  all  the  other  heirs. 
Held,  the  agreement  was  several^  and,  therefore,  binding  upon 
those  who  signed  it ;  that,  with  regard  to  them,  the  account  of  the 
executor,  in  relation  to  die  distribution  of  the  personal  property, 
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should  be  settled  ecnfoimiblj  to  the  agreemeDt ;  but,  with  r^atd 
to  the  other  heirs,  accordiag  ID  the  proFisioos  of  the  will.  — Wdrd 
y.  fFard,  xf.  511. 

5.  ActioD  on  an  adtDinistration  bond.  Flea,  general  perform- 
ance. Replication,  that,  on  final  settlement  of  the  administrator's 
account,  there  appearing  to  be  a  balance  in  his  hands  which  be- 
longed to  the  Commonwealxh  ;  the  Probate  Court  decreed  that  it 
sboold  be  paid  into  the  public  treasury  ;  but  not  averring,  that  his 
account  had  been  examined  and  allowed.  Held,  the  latter  aver- 
ment was  unnecessary.  —  Leland  v.  Kingsbury ,  xxiv.  31 5« 

6.  An  administrator,  ordered  by  a  decree  of  distribution  to 
pay  money  into  the  public  treasury,  is  bound  to  do  it  without  a 
previous  demand .  —  End, 

7.  A  decree  of  distribution,  made  by  a  Probate  Court,  after 
the  statutory  notice,  or,  if  the  statute  requires  none,  such  notice 
as  the  court  may  have  ordered ;  is  so  &r  coodusive,  as  to  protect 
an  administrator,  acting  in  good  faith,  in  conforming  to  it.  — I^Mring 
V.  Sieineman,  1  Met.  204. 

6.  A  decree  of  distribution  among  heirs  should  designate  them 
by  their  names,  and  not  merely  refer  to  them  in  the  general  terms 
used  by  the  Revised  Statutes,  c.  60,  as  ^'brothers  and  sisters,  and 
the  children  of  any  deceased  brother  or  sister,"  &c.  — Ibid. 

9.  The  Probate  Court  has  no  power  to  decree,  that  an  admin- 
istrator pay  over  to  the  other  heirs  the  share  of  one  of  them  who 
is  indebted  to  the  estate.  Hence,  a  non-compliance  with  such 
decree  is  no  breach  of  the  administrator's  bond.  —  Hancock  v, 
Hubbard,  *x.ix.  167. 


1.  An  occupant  of  land,  who  is  bound  to  maintain  a  fence  be- 
tween his  own  and  an  adjoining  enclosure,  may  place  half  of  a 
fence,  of  reasonable  dimensions,  on  the  adjoining  land.  And,  if  a 
ditch  is  a  suitable  fence,  he  may  cut  half  of  it  on  such  land. — 
mwell  v.  Hill,  2  Met.  180. 

2.  The  plaintiff  and  defendant  were  adjoining  owners  of  land, 
which  was  separated  by  a  fence,  lying  pardy  in  M.  and  partly  in 
Q.  The  defendant  resided  in  M.  In  March,  1832,  A.  and  B. 
were  appointed  fence-viewers  for  M.  but  did  nothing  to  signify  ac- 
ceptance of  the  office  till  September,  when  they  were  sworn,  and 
sent  the  defendaat  a  notice,  dated  September  10th,  substantially  as 
fellows  : —  "  We  havebe^  called  on  by  "  (the  plaintiff)  "  to  in- 
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spect  tbe  dhrisiOD  fence  between  your  respective  lands,  and  we  find 
it  defective.  Bix  days  are  allowed  by  law  for  repairing  it ;  if  not 
done  in  that  time,  the  other  party  may  repair,  and  recover  from 
you  twice  the  cost.  But,  with  his  consent,  we  allow  you  twelve 
days."  Signed,  '^  A.  and  B."  In  an  action  to  recover  double 
the  expense  of  repairs,  held,  the  defendant  was  not  liable,  because 
there  was  nothing  in  the  notice  or  the  circumstances  of  the  case  to 
show  that  A.  and  B.  acted  officially,  and  the  notice  did  not 
state,  whether  the  part  of  the  fence  hi  question  lay  in  M.  or  W. 
—  Rowe  V.  Beale^  xv.  123. 


1.  A  petition  was  presented  to  the  majror  and  aldermen  of 
Boston,  as  successors  of  the  Court  of  Sessions,  for  a  license  to 
establish  a  ferry,  and,  after  a  hearing  of  tbe  parties  interested,  was 
granted.  Held,  tbe  proceedings  were  in  their  nature  judicial^ 
and  a  proper  subject  for  certiorari.  —  JPay,  4^c»,  xv*  243. 

2.  But  under  this  process,  tbe  Court  cannot  inquire  into  a  title, 
.set  forth  by  the  petitioners  for  a  certiorari^  to  the  ferry  in  ques- 
tion, as  appurtenant  to  another  ancient  ferry. —  Ibid. 

3.  The  Court  of  Sessions  might  establish  ferries  over  navigpi* 
ble  rivers  and  arms  of  the  sea.  —  Ibid. 

4.  St.  1821,  c.  109,  §  11,  abolished  this  Court  in  Suffolk 
County,  and  transferred  its  jurisdiction  to  the  mayor  and  alder- 
men, with  the  exception  of  such  cases  as  might  require  trial  by 
jury.  Held,  the  licensing  of  ferries  within  the  limits  of  Boston 
was  hereby  transferred,  not  falling  within  tbe  exception.  —  Ibid. 

5.  If  the  city  of  Boston,  by  the  mayor,  &c.,  as  their  agents, 
lease  a  ferry,  which  they  claim  to  own,  covenanting  for  an  ex*? 
elusive  enjoyment  thereof,  they  may  still  license  another  ferry 
over  the  same  waters,  if  required  by  the  public  good.  If  the 
city  have  an  exclusive  franchise  in  the  ferry,  the  second  grant 
wiU  not  abridge  the  rights  of  the  lessees  under  the  first.  —  Ibid. 

6.  A  petition,  presented  to  tbe  mayor  and  aldermen,  for  a 
license  to  establish  a  ferry,  was  referred  to  a  committee,  and  n 
favorable  report  made,  and  afterwards  the  parties  interested  were 
heard  before  tbe  whole  Court,  and  the  petition  was  granted. 
Held,  it  was  immaterial,  whether  the  committee  agreed  to  the  re- 
port or  not.  —  Ibid. 

7.  Upon  petition  for  a  ^rtiorari  m  this  case,  fadd,  the  Court 
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would  inquire  only  into  the  regularity  of  the  proceedings,  not  into 
the  question  whether  public  convenience  and  necessity  required 
the  ferry,  —  IMd. 

8.  License  for  a  ferry  ^^  between  Noddle's  Island,  and  other 
parts  of  the  city  of  Boston."  Held,  the  license  was  not  void  for 
generality  and  uncertainty  as  to  the  ttrmini^  and  not  for  this  cause 
revocable  by  ctrtiorari.  —  Ibid. 

9.  It  seems,  a  ferry  does  not  require  ownership  of  the  soil  at 
the  termini,  —  iWd. 


1.  iS^  1822,  c.  38,  prohibits  any  person  from  interrupting  or 
turning  the  course  of  the  fish  in  Taunton  Great  River,  within  one 
hundred  rods  from  a  certain  mill-dam,  for  the  purpose  of  taking 
the  fish  without  or  beyond  that  distance.  In  an  action  upon  this 
statute,  the  declaration  alleged,  that  the  defendant  set  obstructions 
to  the  passage  of  the  fish  within  one  hundred  rods  from  the  dam, 
whereby  the  fish  were  driven  down  to  a  place  more  than  one  hun- 
dred rods  therefrom,  where  the  defendant  and  others  owned  a 
fishery,  and  did  Qsh,  with  the  intention  to  catch  and  destroy  the 
fish  so  driven  back  by  means  of  the  obstructions  ;  but  not  that  the 
defendant  made  the  obstructions,  for  the  purpose  of  taking  the  fish 
more  than  one  hundred  rods  from  the  dam.  Held,  a  defective 
declaration,  -r-  Jlttoood  v.  Caswell,  xix.  493. 

2.  iS^.  1819,  c.  133,  §  4,  prohibited  any  person  from  setting 
any  wear,  &c.,  across  T.  river,  with  intent  to  catch  or  destroy 
shad  or  alewives.  Held,  the  repairing  of  an  old  wear  with  bricks, 
bushes  and  stakes,  was  a  setting  within  the  act.  —  Ibid. 

3.  Under  St.  1809,  c.  120,  §  2,  relating  to  the  inspector- 
general  of  pickled  fish,  one  injured  by  the  default  of  his  deputy 
may  bring  an  action  in  the  first  instance  against  the  inspector- 
general.  —  Pearson  v.  Purkett,  xv.  264. 

4.  In  such  case,  the  amount  of  damages  is  not  limited  to  the 
sum  prescribed  in  the  act,  as  the  maximum  penalty  of  the  bond, 
required  to  be  taken  by  the  inspector  from  each  of  bis  deputies.  — 
Ibid. 

5.  The  action  being  brought,  on  the  ground  that  the  deputy 
branded,  as  JVb.  1,  fish  which  the  plaintiff  purchased  and  exported 
to  Baltimore,  and  which  proved  to  be  not  well  struck  with  salt ; 
held,  the  fact,  that  the  fish  were  examined  and  passed  inspection 
at  Baltimore,  was  not  conclusive  for  the  defendant.  —  Ibid. 
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6.  It  appearing,  that  the  fish  were  exported  in  reasonable  time 
after  inspection,  and  not  to  an  unusual  or  remote  place,  and  that 
they  were  exposed  to  no  extraordinary  cause  of  injury ;  held, 
the  measure  of  damages,  was  the  difference  in  value  at  Baltimore 
between  these  fish  and  those  of  brand  JVb.  1.  —  Ibid. 

7.  The  inspector-general  is  liable  for  the  want  of  reasonable 
skill,  care,  and  fidelity  in  his  deputies  ;  but  not  for  their  errors  of 
judgment.  —  Ibid. 


1.  Where  the  owner  of  land  erects  a  dye-house  upon  it,  and 
sets  up  dye-kettles  therein,  firmly  secured  in  brick-work,  they  be- 
come a  part  of  the  realty,  and  pass,  without  express  words,  by  a 
deed  of  the  land.  — JVbife  v.  Bo^orth^  xix.  3l4. 

2.  A  fixture  cannot  be  reserved  from  a  conveyance  of  the 
land  to  which  it  belongs,  by  virtue  of  a  parol  agreement,  made  be- 
fore or  at  the  time  of  such  conveyance.  —  Ibid. 

3.  A  fire-frame,  fixed  m  a  common  fire-place,  with  brick  laid 
in  between  its  side  and  the  jambs,  is  a  fixture  ;  and  a  tenant,  who 
has  placed  it  there,  cannot  remove  it  after  the  expiration  of  his 
term  and  after  leaving  the  premises,  though  he  may  before.  — 
Craffield  V.  Hapgood,  xvii.  192. 

4.  A  landlord  offered  the  house  for  sale  at  auction,  reserving  a 
fixture,  placed  in  it  by  the  tenant,  but  the  house  was  not  sold.  At 
the  expiration  of  his  lease,  the  tenant  sold  the  fixture,  and  quit  the 
house.  Held,  the  purchaser  could  not  afterwards  sever  and  re- 
move the  fixture.  —  Ibid. 


A.  When  a  ground  of  action  or  defence. 

B.  Indictable  frauds. 


A.  When  a  ground  of  action  or  defence. 

I.  In  an  action  upon  a  sealed  contract)  it  is  a  good  plea  that 
it  was  obtained  by  firaud  and  imposition.  —  Hazard  v.  Irmn^ 
xviii.  95. 
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2.  Action  upon  a  sealed  contract  against  die  defendants,  as 
sureties  for  one  A.'s  fulfilling  his  sealed  contract  with  the  plain- 
tiff. Plea,  that  the  latter  contract  was  procured  by  fraud  and 
impositioiiy  and  A.  had  rescmded  it*     Hekl|  a  good  plea«  —  Aid.  i 

3.  Declaration,  that  the  plaintiff,  by  a  sealed  contract,  sold  and 
convey ed  a  steam-engine  to  A.,  and  gave  him  an  order  for  it, 
and  the  defendants,  by  a  sealed  instrument,  became  sureties  for 
the  price.  Plea,  that  the  plaintiff  fakely  and  fraudulently  made 
representations  as  to  the  engine,  which  avoided  the  sale,  and  A. 
refused  to  fulfil  his  contract,  whereby  the  defendant's  obligation 
was  void  ;  but  not  alleging  that  the  engine  or  the  order  was  re- 
turned. Held,  as  the  record  showed  no  delivery  to  A.,  the  plea 
was  good,  especially  after  verdict.  — Ibid. 

4.  The  defendants  bound  themselves  '^  for  the  payment  of 
the  debt  due  by  A."  Held,  they  were  not  hereby  estopped  from 
showing,  that,  by  reason  of  the  fraud,  no  debt  was  due  from 
A.  — Ibid. 

5.  The  plea  alleged,  that  the  plaintiff,  falsely  and  fraudulently, 
made  certain  representations  respecting  the  steam-engine,  where- 
by the  contract  between  him  and  A.  was  made  void,  and  A.  re- 
fused to  perform  it.  Held  equivalent,  after  verdict,  to  an  alle- 
gation, that  A.  had  rescinded  the  contract.  -*^  Ibid. 

6.  The  plaintiff  fiedsely  and  fraudulently  represented  to  A., 
that  the  engine  was  of  a  twenty-horse  power.;  fit  for  running  ; 
in  good  order,  and  so  certified  by  engineers ;  free  from  rust ; 
and  that  it  had  stood  only  two  or  three  years.  Held,  tihese  rep- 
resentations related  not  to  matters  of  opinion,  but  of  fact  ;  and, 
being  material  to  A.'s  interests,  tending  to  prevent  any  inquiiy 
into  the  condition  of  the  engine,  and  being  believed  by  him, 
they  gave  him  the  right  of  avoiding  the  contract. — Ibid. 

7.  Held,  as  A.  was  not  liable  to  the  defendants  for  the  costs 
of  the  action  against  them,  he  was  a  competent  witness  for  them, 
to  prove  such  misrepresentations.  —  Ibid. 

8.  If  a  vendor  states  certain  material  facts  relating  to  the  sub- 
ject of  sale,  as  of  his  own  knowledge  true,  which  are  not  true, 
the  vendee  may  avoid  the  sale,  although  the  vendor  did  not  know 
them  to  be  false,  if  the  former  was  in  fact  deceived  by  them. 
—  Ibid. 

9.  Where  a  defendant  sets  up  a  release  of  the  demand  in  suit, 
in  order  to  rebut  this  defence,  on  the  ground  that  the  release 
was  obtained  through  false  representations  as  to  his  assets,  &c., 
the  burden  of  proof  is  on  the  plaintiff,  to  show  that  they  were 
ifUentionatty  false.  —  Page  v.  JBeiU,  2  Met.  371 . 
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10.  Fraud  m  the  defendant,  and  damage  to  the  jdaintiff,  are  the 
pst  of  the  action  for  a  deceitful  representation  that  a  third  person 
is  eutitled  to  credit.  —  Tryon  v.  WhiUmarAj  1  Met.  1. 

11.  It  must  be  proved,  that  the  defendant  did  not  believe  his 
representation  to  be  true.  I^roof  that  it  was  unwarranted  and 
groundless  is  not  sufficient.  —  IHd. 

12.  The  holder  of  a  note,  who  fraudulently  procures  it  to  be 
indorsed  by  a  minor,  and  afterwards  selb  it,  the  purchaser  relying 
upon  the  validity  of  such  indorsement,  is  liable  to  an  action  by  the 
latter,  though  at  the  time  of  sale  the  defendant  had  no  fraudulent 
mtent ;  the  sale  of  the  note,  without  erasing  the  minor's  name,  or 
disclosing  his  minority,  being  equivalent  to  a  direct , affirmation  that 
the  indorsement  constituted  a  binding  contract.  —  Lobdell  v.  Ba- 
ker, 1  Met.  193. 

13.  The  plaintiff  assigned  a  mortpge  duly  recorded  to  the  de- 
fendant, for  which  he  gave  his  promissory  note.  In  an  action  up- 
on the  latter,  the  defendant  cannot  prove  that  the  mortgage  was 
fraudulent  against  creditors,  void,  and  therefore  no  consideration 
for  the  note ;  because,  if  he  had  notice  of  the  fraud,  he  must  be 
held  to  have  waived  all  objection  on  this  ground  ;  and,  if  be  had 
not,  the  mortgage  in  his  hands  would  be  valid.  — Payson  v.  Whit- 
combj  XV.  212. 


B.  Indictable  frauds. 

L  The  defendant  having  at  times,  under  a  fictitious  name,  de- 
posited money  in,  and  drawn  checks  upon,  a  certain  bank,  at 
length,  for  the  purpose  of  defrauding  the  bank,  drew  a  check  when 
he  had  no  money  deposited,  presented  it  in  person,  and  received 
the  money.  The  name  which  he  assumed  was  no  part  of  the  in- 
ducement to  the  bank  to  pay  the  check.  Held,  upon  an  indict- 
ment under  Si.  1815,  c.  136,  for  obtaining  money  by  false  pre- 
tences, the  assuming  of  the  false  name  was  a  false  pretence,  but, 
under  the  circumstances,  was  not  indictable.  —  CommonweaUh  v. 
Drew,  xix.  179. 

2.  Held,  the  mere  opening  and  keeping  of  an  account  with  the 
bank,  though  as  part  of  a  stratagem  for  practising  the  fraud,  was 
not  a  false  pretence.  —  Bnd. 

3.  So,  with  the  mere  drawing  and  presenting  of  the  check,  and 
receiving  the  money  upon  it.  Otherwise,  it  seems,  where  one 
draws  a  check  and  passes  it  away,  having  no  funds  or  credit  in  the 
bank,  and  knowing  it  will  not  be  paid.  —  Ibid. 

4.  By  the  Revised  Statutes,  c.  126,  §  29,  if  any  agent,  clerk 
or  servant  embezzle  ^^  the  money  or  property  of  another,"  with- 


214  FRAUDS,  STATUTE  OF. 

out  the  consent  of  bis  employer,  he  is  guilty  of  larceny.  Held, 
by  this  provision  is  meant  the  money,  &c.  of  any  person  except 
such  agent,  &c.,  who  embezzles  it.  —  CommanweaUh  v.  Suamsy 
2  Met.  343. 

5.  The  statute  does  not  apply  to  an  auctioneer,  who  receives 
money  on  a  sale  of  his  employer's  goods,  fails  to  pay  it  over,  and 
misapplies  it ;  whether  the  goods  are  intrusted  to  him  for  sale  in 
the  usual  mode,  or  under  an  agreement,  that,  within  a  certain  time 
after  the  sale,  he  will  pay  so  much  for  them.  In  either  case,  the 
money  is  his  own,  not  another's.  —  Ibid. 
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Jl.  When  it  applies.  What  is  a  signing.   Parol  evidence. 
Effect  of  rescinding,  &c. 

B.  Contracts  relating  to  lands. 

C.  .The  sale  of  goods. 

D.  To  answer  for  the  debt,  &c.  of  another; 

E.  Contracts  not  to  be  performed  within  a  year. 


Jl.  When  it  applies.   What  is  a  signing.   Parol  evidence. 
Effect  of  rescindmg  a  contract,  &c. 

1.  A  bill  of  parcels  in  the  usual  form,  written  by  a  third  per- 
son, by  direction  of  the  vendor,  is  a  sufficient  note  or  memoran- 
dum to  bind  him,  though  it  does  not  mention  the  time  of  delivery 
or  payment,  and  is  not  signed  by  him  at  the  bottom.  —  Hawkins 
V.  Chase^  xix.  502. 

2.  In  an  action  against  him  upon  such  contract,  the  question 
should  be  submitted  to  the  jury,  not  whether  the  memorandum 
substantially  conformed  to  the  contract,  and  whether  the  vendor 
authorized  the  writing  of  it  substantially  as  it  was  written,  but 
whether  he  authorized  the  third  person  to  make  and  sign  any  mem- 
orandum in  his  behalf,  or  whether,  after  it  was  written,  he  adopted 
and  delivered  it,  or  directed  it  to  be  delivered,  as  a  memorandum 
of  .his  agreement.  -—  Ibid. 

3.  Though  a  written  contract  for  the  sale  of  goods  comes  with- 
in the  Statute  of  Frauds,  its  terms  may  be  varied  by  a  subsequent 
parol  agreement.  —  Cummings  v.  Arnold^  3  Met.  486. 
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4.  Agreement  in  writing  by  A.,  to  manufacture,  and  weekly- 
deliver  to  B.,  a  certain  quantity  of  cloth,  at  so  much  per  yard, 
on  eight  months'  credit.     In  an  action  upon  the  contract  by  B., 

A.  offered  to  prove  a  subsequent  parol,  agreement,  for  valuable 
consideration,  varying  the  terms  of  payment,  and  a  refusal  by  A. 
to  perform  it.     Held,  a  good  defence.  —  Ibid. 

5.  A.,  the  defendant,  verbally  agreed  with  the  agent  of  the 
plaintiff,  B.,  to  transfer  shares  in  a  corporation  to  B.,  and  wrote  a 
letter  to  an  agent  to  transfer  them  into  B.'s  name,  and  send  the 
certificate  to  A.  Afterwards,  B.'s  agent  signed  an  agreement  to 
pay  A.  the  price  of  the  shares,  when  A.  should  furnish  the  certifi- 
cate. In  an  action  by  B.  against  A.  for  not  transferring  the  shares, 
held,  there  was  no  written  contract  by  A.,  and  therefore  his  agree- 
ment might  be  proved  by  parol  evidence.  —  TUdale  v.  Harris^ 
XX.  9. 

6.  A.,  being  the  owner  of  land,  conveyed  it  to  B.,  taking  back 
a  lease,  and  a  bond  to  reconvey  on  certam  conditions.  After- 
wards, A.  informed  B.  that  he  could  probably  sell  a  part  of  the 
land  to  C.  B.  consented  to  his  doing  it,  and  receiving  a  part  of 
the  price  for  his  own  use.  A.  then  agreed  with  C.  to  make  the 
sale  on  these  terms  ;  C.  paid  the  price,  and  with  the  knowledge  of 

B.  entered  and  made  improvements  ;  but  B.  afterwards  refused  to 
convey  to  him.  Held,  C.  could  maintain  no  action  against  B.  for 
the  money  paid  to  A.,  nor  for  the  value  of  the  improvements,  A. 
having  the  right  of  posBession  when  they  were  made.  —  Stone  v. 
Crocker  J  xix.  292. 


B.  Contracts  relating  to  lands. 

1.  The  Statute  of  Frauds  renders  void  a  verbal  promise  by  a 
mortgagee  to  creditors  of  the  mortgagor,  to  give  up  his  title  to  the 
land,  if  they  will  take  a  new  mortgage  from  the  mortgagor.  — 
Parker  v.  Barker y  2  Met.  423. 

2.  A.,  the  plaintiff,  agreed  by  parol  with  B.,  the  defendant,  to 
buy  of  him  a  house,  paid  the  price,  and  took  a  receipt  for  it,  as 
such.  B.  undertook  to  procure  the  discharge  of  a  mortgage  upon 
the  house,  and  did  so,  but,  before  a  deed  was  given  or  tendered  to 
A.,  the  house  was  burnt.  Held,  notwithstanding  the  payment, 
the  case  was  within  the  Statute  of  Frauds,  and  that  A.  might  re- 
cover back  the  money  as  for  failure  of  consideration.  —  Thomp- 
son V.  Gouldy  XX.  134. 

3.  Held,  a  general  indeb.  asmmp.  would  lie.  —  Ibid. 

4.  Section  1,  c.  74  of  the  Revised  Statutes,  the  Statute  of 
Frauds,  does  not  apply  to  an  agreement  for  the  sale  of  mulberry 
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trees  growing  in  a  ourBerj,  aDd  raised  for  sale  and  tnnB{daiitiDg,  to 
be  delivered  on  the  ground  where  they  are  growings  upon  pajment 
of  the  price,  as  being  an  interest  in  or  coneeroing  lands,  ^c«  — 
Whiimanh  v.  tVaUufj  I  Met.  313v 

5.  A  verbal  license  to  enter  upon  land  and  remove  trees  is  valid, 
as  it  passes  no  interest  in  the  land.  —  Ibid. 

6.  Part  performance  of  a  contract  for  the  sale  of  lands,  &c« 
does  not  take  the  case  out  of  the  Statute  of  Frauds.  —  Ibid. 

7.  By  an  indenture  between  the  plaintiff  and  defendant,  the 
former  agreed  to  convey  to  the  latter  a  house*lot  m  Boston,  free 
from  incumbrances,  and  the  defendant  agreed  to  indemnify  the 
plaintiff  from  all  claims,  bv  reason  of  the  wall  of  the  house  on  the 
adjacent  lot  being  set  partly  on  the  plaintiff's  land.  The  plaintiff 
afterwards  conveyed  the  lot  to  the  defendant,  at  his  request  can- 
celling the  ind^iture,  and  certifying  upon  it  that  H  had  been  fulfilled 
on  the  defendant's  part ;  and  thereupon  the  defendant  verbally 
promised,  that,  if  any  claim  should  be  made  and  enforced  against 
the  plaintiff  respeotii^  the  wall,  he  would  indemnify  the  plaintiff 
against  all  sums  that  he  should  be  so  obliged  to  pay,  and  all  costs 
and  expenses.  The  defendant  made  use  of  the  wall,  and  the  ad- 
joining owner  sued  the  plaintiff,  and  recovered  juc^ment,  on  that 
ground.  Held,  the  defendant's  parol  promise  was  not  a  contract 
concerning  an  interest  in  land,  nor  a  collateral  promise  to  pay  the 
debt  of  another,  within  the  meaning  of  the  Statute  of  Frauds.  — 
Weld  V.  Jfichoh,  xvii.  538. 

8.  Held,  the  plaintiff's  liability  to  pay  for  the  wall  was  merely 
personal,  and  therefore  not  repugnant  to  his  covenant  against  in- 
cumbrances. —  Ibid. 

9.  Held,  the  cancelling  of  the  written  agreement,  at  the  defend- 
ant's request,  was  a  vaUd  consideration  for  the  new  promise.  — 
Ibid. 


C.  The  sale  of  goods. 

1.  Section  4,  c.  74  of  the  Revised  Statutes,  the  Statute  of 
Frauds,  does  not  apply  to  an  agreement  to  make  machines  for  a 
specified  price,  and  find  the  materials.  —  Spencer  v.  Qme,  I  Met. 
283. 

2.  A.,  the  defendant,  selected  a  lining  for  a  carriage  at  the  shop 
of  B.,  the  defendant.  B.  bad  on  hand  the  body  of  a  carriage, 
nearly  finished,  but  not  lined  ;  and  it  was  agreed,  that  he  should 
finish  a  carriage  for  A.  in  a  fortnight.  The  unfinished  carriage 
was  accordingly  completed,  and  A.  was  notified  thereeC,  and  re- 
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quested  to  udce  it  away.  Held,  this  was  dot  a  contract  of  ^ale, 
but  an  agreement  by  Ohe  to  construct  ati  article  Tor  another^  and 
therefore  valid,  though  not  in  writing.  —  Mixer  v.  Hawarth^  xxi. 
205. 

3.  A.,  the  defendant,  offered  B.,  the  plaintiff,  a  certain  sum  for 
a  steam-engine,  a  part  to  be  paid  when  A.  should  take  it  away, 
which  was  to  be  in  two  or  three  weeks,  the  rest  secured  by  note. 
B.  accepted  the  offer,  saying,  '^  then  you  consider  the  engine  to  be 
yours  as  it  is-'*  A.  said  *'yes.'^  The  boiler  was  set  in  bricks 
m  B.'s  shop,  and  could  not  be  removed  without  taking  them  away, 
which  was  to  be  done,  and  was  done  the  next  week,  by  B.  A. 
said  he  had  bought  the  engStie,  and  ibquired  the  expense  of  getting 
it  removed.  Held,  the  facts  ishowed  no  delivery,  and,  A.  not 
having  paid  any  part  of  the  price^  nor  taken  away  the  engine,  the 
contract  was  within  the  Statute  of  Frauds,  and  void.  —  Doh  v. 
Stimpsorij  xxi.  384. 

4.  Bbares  in  a  manufacturing  cbrporation  M  under  the  descrip*- 
tiod,  **  goods  or  merchandise,"  in  the  Statute  of  Frauds  ;  and  t 
contract  for  the  sale  of  them  must  be  proved  accordingly.  —  Tie* 
daiU  V.  Harris^  xx.  9. 

6.  So  a  contract  for  the  sale  of  promissory  notes,  unless  the 
purchaser  has  done  some  other  act  metitioned  in  the  statute.  -^ 
BaUwin  v.  WiUiams^  3  Met.  365. 


D.  To  answer  for  the  debt,  &c.  of  another. 

1.  Agreement  between  A.  and  B.,  that  A.  should  board  B.'s 
workmen  at  B.'s  expense.  These  parties,  together  with  C,  af- 
terwards ihutually  agreed,  that  Oi  should  deliver  and  charge  pro- 
visions to  A.,  for  which  B^  would  see  him  paid.  Held,  B.'s 
promise  was  within  the  Statute  of  Frauds.  ^—  Cahill  v.  BigBlaw^ 
Kviii.  369. 

2.  A.,  being  indebted  to  B.,  agreed  to  pay  him  in  labor,  B.  to 
call  on  him  who3  he  should  be  ready.  Afterwards^  A.  agreed  to 
work  for  C.  ;  and,  while  with  C,  B«  went  with  hikn  to  C«)  and 
asked  C.  if  he  would  give  him  up.  C.  replied  that  he  would  not, 
and  that  he  Would  pay  the  debt  Or  see  it  paid»  in  consequebCe  of 
which  promise,  A.  remained  with  C.  Held^  it  seems^  the  advati*' 
tage  derived  by  C«  from  retaining  A.  was  a  valid  oonsideration  for 
C.'s  promise  ;  but,  as  B.  did  not  discharge  A«^  C.'s  promise  was 
within  the  Statute  of  Frauds.  —  Ston$  v.  Symmes^  xviii.  467. 

3.  This  statute  applies  to,  and  requires  some  t^itin^  to  prove, 
a  promise  to  pay  the  note  of  a  third  person  which  is  in  suit  and 
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secured  bj  attachment,  in  consideration  of  the  discoDtinuance  oS 
such  suit.  —  Jiklsan  r.  Boyntan^  3  Met.  396. 


E.  Contracts  not  to  be  performed  within  a  year. 

1.  Where  a  parol  contract  depends  upon  a  contingency  which 
may,  though  it  actually  does  not,  happen  within  a  year  ;  it  is  not 
within  the  Statute  of  Frauds.  —  Peters  v.  Westborough^  xix.  364. 

2.  Thus,  a  contract  to  support  a  person  for  so  many  years  ;  be- 
cause, if  he  dies  within  one  year,  having  been  supported  till  hb 
death,  this  will  be  a  full  performance  of  the  contract.  —  Ibid. 

3.  Agreement,  that  A.  might  cut  certain  trees  on  the  land  of  B. 
at  any  time  within  ten  years.  Held,  as  such  contract  might  be 
performed  within  a  year,  it  did  not  fiJl  within  that  section  of  the 
Statute  of  Frauds,  which  forbids  an  action  upon  any  agreement 
not  to  be  performed  within  one  year  from  the  making.  —  Kent  v. 
Kenty  xviii.  569. 

4.  Action,  by  one  surety  in  an  administration  bond  agaii^t  anoth* 
er,  for  contribution.  The  latter  signed  the  bond  at  the  request  of 
the  former,  and  upon  bis  verbal  promise  of  indemnity.  Held,  this 
fact  was  a  good  defence,  because  the  promise  might  be  performed 
within  a  year,  and  therefore  need  not  be  in  writing.  — •  Blake  v. 
Coky  xxii.  97. 


1.  Where,  at  or  about  the  time  of  a  marriage,  the  father  of  tiTe 
woman  places  furniture  in  the  house,  provided  by  the  husband  for 
the  abode  of  himself  and  wife,  with  the  consent  of  the  husband  ; 
the  law  presumes  a  gift,  and  not  a  loan,  to  the  daughter.  —  ^ich' 
ols  V.  Edwards,  xvi.  62. 

2.  But  where,  without  the  knowledge  of  the  husband,  the  fa- 
ther told  his  daughter  before  marriage,  that  he  could  not  give  them 
much  furniture,  but  would  loan  them  enough  to  make  them  com- 
fortable, and,  two  or  three  days  after  the  marriage,  she  gave  the 
father  a  receipt,  acknowledging  the  transaction  as  a  loan,  and  the 
husband  afterwards  mortgaged  the  furniture ;  held,  in  a  suit  be- 
tween the  father  and  the  mortgagee,  it  was  a  question  for  the  jury, 
whether  there  was  a  gift  or  a  loan.  —  Ibid. 

3.  A  negotiable  promissory  note  may  be  the  subject  of  a  gift 
i^ter  vivosy  from  the  party  to  whose  prder  it  is  payable,  without  in- 
dorsement or  other  writing.  —  Grover  v.  Qrover,  xxiv.  261. 
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4.  Nor  IS  such  gift  avoided,  by  the  donee's  handing  back  the 
note  to  the  donor,  after  receiying  it,  and  requesting  him  to  keep  it 
till  called  for,  or  to  collect  it  for  the  donee.  —  Ibid. 

5.  After  the  donor's  death,  the  donee  may  maintain  an  action 
against  the  promisor,  in  the  name  of  the  administrator,  against  his 
consent.  —  Ibid. 


1.  Action  on  the  following  instrument,  signed  by  the  defend- 
ant. *'  To  whom  it  may  concern.  The  bearer,  A.  B.,  son  of 
the  subscriber,  is  about  to  establish  a  store  in  P.,  of  books  and 
stationery,  and  now  goes  on  to  Boston  to  obtam  an  assortment  of 
stock  for  th^t  purpose.  He  will  commence  on  a  limited  scale, 
with  the  intention  of  enlarging  the  business  next  spring.  He  wish- 
es to  purchase  school-books,  &c.,  upon  a  credit  of  four  or  six 
months,  and  miscellaneous  books,  paper,  &c.,  on  commission. 
For  the  faithful  management  of  the  business,  and  punctual  fulfil- 
ment of  the  contracts  relating  to  it,  the  subscriber  will  hold  him* 
self  responsible."  Held,  this  was  a  guaranty,  not  an  original 
promise  ;  and,  it  seems,  that  it  was  not  limited  to  A  single  pur* 
chase  by  the  son,  but  was  a  continuing  contract^  embracing  the 
general  business  of  establishing  a  bookstore,  and  procuring  fur- 
ther supplies,  either  to  keep  the  stock  good  or  enlai^e  it,  if  ne- 
cessary. —  Mw9ey  V.  Rayner^  xxii.  223. 

2.  Held,  the  defendant  was  not  liable  upon  the  guaranty,  unless 
notified  within  reasonable  time  that  it  had  been  accepted,  and  a 
credit  given  upon  the  strength  of  it.  —  Ibid. 

3.  The  guaranty  was  signed  October  4,  1831.  On  the  12th, 
the  plaintiff  sold  books  to  A.  B.,  and  also  at  Various  other,  subse- 
quent times,  till  February  20th,  1834  ;  but  did  not  notify  the  de- 
fendant, that  the  guaranty  was  accepted,  that  such  sales  had  been 
made,  or  that  A.  B.  was  in  arrears  to  the  plaititifif,  or  make  any 
claim  upon  the  guaranty,  till  July  1834.  Held,  the  reasonable- 
ness of  the  notice  depended  on  the  time  when  the  guaranty  was 
originally  accepted,  not  when  the  last  sale  was  made  ;  and,  though 
the  accounts  between  the  plaintiff  and  the  son  remained  open 
during  most  of  the  period,  that  the  defendant  was  discharged,  by 
reason  of  not  being  seasonably  notified.  —  Ibid. 

4.  In  July  or  August,  1834,  the  plaintiff's  counsel  called  on 
the  defendant  for  a  settlement,  by  payment  or  giving  security,  but 
could  obtain  only  an  order,  drawn  by  the  defendant  upon  a  third 
person,  for  certain  books.     Held,  this  order  was  not  per  9e  an  ac- 
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koQwIedgnient  of  liability,  or  a  wmm  oS  the,  objeetioos  above 
meoliooed.  <^  IM* 

5.  A.  sends  to  B.  the  following  writing  :  —  *^  Please  send  C. 
|QQ(jL9  to  the  amount  of  $  IQQ,  and  I  wUl  guaran^  the  same  in 
four  months  "  ;  immediately  after  the  presentation  of  which»  B«^ 
delivered  goods  to  C.  Held,  this  was  not  an  original  undertaking 
of  A.,  but  strictly  a  guaranty  of  C.'s  debt;  that  a  demand  of 
payment  from. C,  by  letter,  was  a  sufficient  demand  ;  and  that 
notice  of  non-payment,  received  by  the  defendant,  within  five  or 
six  days  after  the  four  months  had  elapsed,  was  given  in  reason- 
able time.  —  Dole  v.  Youngs  xxiv.  250. 

6.  Aftei:  comnAeooem.ent  of  the  suit  agaunst  hiio,  A*  admitted 
that  he  wa^  ^otified  before  the  action  was  brought  Helds  such  9iir 
q^ission  was  competept  evidence.  --^  Ifni^ 

7.  The  defendant  gave  to  the  plaintiff  the  following  writing  :  — 
"  I  agree  to  be  responsible  for  the  price  of  goods,  purchased  of 
you,  either  by  note  or  account,  by  A,  B.,  at  any  time  hereafter, 
to  the  amount  of  $  1000."  Held)  a  continuing  guaranty  to  thb 
amount,  for  goods  at  any  tinie  sold  A.  B.,  before  the  credit  was 
revoked*  —  Bent  v.  Hartshorn^  1  Met.  24. 

8.  The  defeedant  verbally  requested  tbe.  plaintiff  to  aid  his  soa 
in  business,  and  engaged  to  indcimnify  bim  therefor.  The  plain*' 
tiff  acctordingly  became  surety  upon  a  note  of  the  son>  am)  aftef* 
wards  paid  it.  £teld,  the  tV^LW^  of  frauds  was  no  defencq  to  an 
actioi^  agaiust  the  defendant,  upon  bis  prGoppi^ei-  ^'^  Chapin  v*  Lap^ 
ham^  XX.  467. 

9.  Held*,  it  was  sufficient  to  notify  the  defendant  that  the  plain- 
tiff had  signed  the  note  on  the  faith  of  bis  pipmise,.  without  notify- 
ing hi|ii  that  he  had  also  paid  it.  -^  Ibid- 

10.  Thci  jury  vere  instructed,  that  the  defendant's  promise  em- 
braced only  UabiUties  incurred  by  the  plaintiff  in  the  ordinaiy 
course  of  business,  which  the  son  followed  at  that  time ;  that  this 
was  a  question  for  the  jury,  upon  the  whole  evide^^ce ;  and  that 
the  sou's  ceasing  to  board  with  the  plaintiff,  aud  removing  to  the 
distance  of  a  few  miles,  did  not  per  90  discharge  the  defendant. 
Heldj^  a  correct  instruction.  —  Ibid. 

11.  The  defendant  guarantied  a  note  to  be  ^^  good  and  coHect- 
aUe  two  years."  Held,  be  was  liable  at  any  time  withki  the  two 
years,  after  die  note  became  due. -•^  ./IforvA  v.  Pay,  xviii.  321. 

12.  The  defendant,  the  payee  of  a  negotiable  note,  payable  in 
Ibnr  annual  instaknents,  indorsed  it  to  the  plaintiff,  stating  that  he 
would  guaranty  it,  and  over  hi^  nan^  the  plaintiff  wrote  thus  :  *^ 
4^  I  order  t^  within  note  paid  to  A.,  and  guarandr  the  payment  of 
tb»  same.^'    The  plaintiff  abo  took  from'  the  defendant  an  as»gi>* 
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isent  of  a  morlgage,  to  secure^bo  note*  The  maker  was  not  cbIU 
ed  on  for  pajment,  though  he  continued  solvent  six  months  after 
the  last  instalment  fell  due  ;  and  he  was  allowed  to  take  the  profits 
of  the  land  mortgaged,  for  thr^e  years^  from  that  time.  Two 
years  afterwards,  the  defendant  was  notified  of  the  non-payment,, 
and  payment  demanded  of  him.  Held,  the  defendant  was  not  a 
surety,  but  a  guarantee,  and  that  he  was  discharged  by  the  tacties 
of  the  plaintiff  in  hia  demand  upon  the  maker  and  notice  to  the 
defendant.  —  Talbot  v.  Gay^  xviii.  534. 


i.  Before  the  Revised  Statutes)  the  Probate  Court  could  not 
license  a  guardian  to  sdl  real  estate  for  the  benefit  of  the  ward> 
in  order  to  place  the  proceeds  at  interest.  —  jLyman  v.  Conk^y 

1  Met.  317.  And  no  guardians,  except  those  of  minors,  can  now 
or  ever  could  be  lawfully  authorized  to  sell  their  ward's  estate, 
and  place  the  proceeds  at  interest,  without  the  previous  consent 
in  writing  of  the  overseers  of  the  poor  of  the  town  where  such 
wards  reside,  qu. «-« Ibid.     But  see  Note  at  the  commencement  of 

2  Met. 

2.  An  action  does  not  lie,  either  at  law  or  in  Equity,  upon  a 
guardianship  bond  given  to  the  Judge  of  Probate,  in  the  name  of 
the  parties  for  whose  use  it  was  made*  —  GrotU  v,  Harrington^ 
jdx,.  403. 

3.  An  action  (op  assault  and  battery  cannot  be  maintained  by  a 
spendthrift  under  guardianship,  in  his  own  name  alone,  against  the 
guardian.  —  Mason  v.  Masony  xix.  506. 

4.  The  creditor  of  a  spendthrift  cannot  maintain  a  bill  in  equity 
against  his  guardian,  who,  having  assets,  refuses  to  pay  the  debt  \ 
because  there  is  a  plain  and  adequate  remedy  at  law,  viz.,.  an 
action  upon  the  guardianship  bond.  —  Conant  v.  Kendall^  xxi.  36. 

5.  Whether  such  action  would  lie,  without  first  recovering  a 
judgment  for  the  debt,  qu.  —  Ibid. 

6.  The  defendant,  a  guardian,  loaned  money  of  the  ward, 
taking  therefor  the  borrower's  note,  secured  by  a  mortgage  of 
shares  in  a  manufacturing  corporation,  the  par  value  of  which  at 
that  time  was  about  one  quarter,  and  the  market  value  more  than 
one  quarter,  greater  than  the  amonnt  of  the  note.  Before  maturi*^ 
ty  of  the  note,  the  borrower  failed,  and  the  shares  fell  below  the 
debt.  Held,  the  defendant  had  acted  with  sound  discretion,  and 
was  not  responsible  for  the  loss.  —  Lovell  v.  Minot^  xx.  116. 

7.  The  defendant  sold  the  shares,  taking  a  note  for  the  price, 
with  two  indorsers,  and  the  notes  of  another  person,  secured  by 
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mortgage  of  land.    All  the  parties  to  tbe  notes  failed,  and  the  land 
fell  io  value.     Held,  the  guardian  was  not  liable.  —  Ibid. 

8.  A.,  acting  as  guardian  of  B.,  under  a  void  appomtment, 
agreed  with  C,  that  he  would  not  enforce  B.'s  right  of  dower  in 
land  purchased  by  C.,  in  consideration  whereof  C.  gave  A.  a 
note  for  an  annuity  during  B.'s  life.  B.,  by  A.,  brings  an  action 
upon  the  note.  Held,  C.  was  not  estopped  to  deny  the  validity 
of  the  supposed  guardianship. —  Cankey  v.  Kingman^  xxiv.  115. 

9.  If  B.,  by  herself  or  any  authorized  agent  or  guardian,  should 
enforce  the  contract  respecting  dower,  it  seems,  the  suit  would  be 
a  ratification  of  A.'s  act,  and  C.  would  be  thus  estopped.  —  Ibid. 

10.  In  general,  a  guardian,  who  neglects  to  place  his  ward^s 
money  at  interest,  will  be  charged  with  interest  ;  and,  in  case  of 
gross  delinquency,  with  compound  interest.  —  BaytUon  v.  Dyer, 
xviii.  1. 

11.  A  guardian  will  be  allowed  a  reasonable  time  to  invest  his 
ward's  money. —  Ibid. 

12.  A  guardian  had  settled  two  accounts  in  the  Probate  Court, 
without  charging  himself  with  interest,  and  no  judgment  was  ren- 
dered upon  that  question.  Held,  on  presenting  his  third  account, 
he  should  be  charged  with  interest  from  an  early  period  after  his 
appointment,  as  if  no  previous  account  had  been  settled.  —  Aid. 

13.  But,  if  the  question  of  interest  had  been  put  in  issue  and 
decided,  on  settlement  of  the  former  accounts,  it  could  not  be  re- 
vised while  the  former  decrees  remained  in  force.  —  Ibid. 

14.  A  party,  interested  in  the  estate  of  a  ward,  certified  his  ap- 
proval of  an  account,  in  which  the  guardian  had  not  charged  him- 

'  self  with  interest,  but  there  was  no  discussion  or  dispute  on  this 
subject.  Held,  the  error  was  open  to  correction,  when  the  guar- 
dian presented  a  subsequent  account.  But  where  a  ward,  seven 
months  after  coming  of  age,  certified  to  the  correctness  of  his 
guardian's  final  account,  and  gave  him  a  release  in  full ;  held,  he 
could  not  open  the  settlement  because  the  guardian  had  not  charg- 
ed himself  with  interest.  —  Ibid. 

15.  In  a  guardian's  account,  the  interest  for  a  year  should  be 
added  to  the  principal,  and  the  current  expenses  of  the  year  de- 
ducted, and  the  balance  will  be  the  principal  for  the  next  year  ; 
and  so  on  from  year  to  year*  —  Ibid. 
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IB^onut  of  <Sortectfoii^ 

i.  Action,  to  recover  the  expenses  of  supporting  a  prisoner  in 
the  bouse  of  correction  in  Boston,  founded  upon  St.  1824,  c.  28. 
§  3,  St.  1834,  e.  151,  §  10,  and  Revised  Statutes,  c.  143,  §  16, 
which  require  a  demand  before  suit  commenced.  Held,  a  de- 
mand made  by  one  who  derived  his  authority  from  the  overseers 
of  the  house,  and  not  from  the  master  or  the  city,  was  insufficient. 
—  Boston  V.  Weston^  xxii.  211. 

2.  ;S^  1834,  e.  151,  §  10,  provides,  that  when  any  sum  shall 
be  due  to  the  master  of  a  house  or  correction  for  the  care  and 
expense  of  supporting  any  person  conmiitted,  &c.,  he  may  de- 
mand and  recover  it  of  such  person,  &c.,  or  of  the  town  wherein 
be  is  lawfully  settled,  and,  if  such  person,  town,  &c.,  shall  neglect 
to  pay  such  sum  for  fourteen  days  after  a  written  demand  of  him 
or  them  respectively,  or  of  one  of  the  selectmen,  &c.,  the  master 
shall  be  entitled  to  an  action,  &c*  Held,  the  word  demand  does 
not  mean  a  personal  presentation  of  the  account  for  immediate 
payment,  but  that  a  letter  from  the  master  to  the  selectmen  of  a 
town  was  sufficient  to  sustain  an  action.  —  Rabbins  v.  Weston^ 
XX.  112. 

3.  Held,  a  demand  made  by  an  agent  specially  authorized  was 
legal,  but  the  selectmen,  being  public  agents,  might  require  proof 
df  bis  authority.T—  Ibid. 


A.  Divorce. 

B.  Respective  rights  of  husband  and  wife  to  property ; 

and  herein  of  conveyances,  settlements  and  appomt- 
ments. 

C.  Claims  and  liabilities  of,  and  actions  between,  by,  or 

against,  husband. and  wife. 


A.  Divorce. 

1.  A  libel  for  divorce,  in  favor  of  a  person  of  sound  mind,  &c., 
under  the  Revised  Statutes,  c.  76,  §  12,  cannot  legally  be  signed 
by  attorney,  though  specially  authorized  to  do  it.  —  Gould  v. 
GfottU,  1  Met.  382. 
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2.  A  libel  for  divorce  a  vinculo^  for  desertion,  under.  St.  1838, 
e.  126,  cannot  be  mamtftined  by  a  wife,  od  the  ground  that  there 
has  been  abuse  on  the  part  of  the  husband  which  justifies  the  wife 
in  leaving  him,  that  she  has  left  him  and  neither  returned  nor  offer- 
ed to  return,  and  that^  for  five  successive  years  after  leavbg  him, 
he  wholly  neglected  to  support  her,  and  made  no  attempt  to  live 
with  her.  —  Pidge  v.  Pidge^  3  Met.  257. 

3.  A  libel  for  divorce  alleged  various  acts  of  adukery,  at  divers 
times,  with  persons  unknown,  during  eight  years.  Held,  the 
libellant  must  file  a  bill  of  particulars.  —  Jidams  v.  Mamsy  xvi. 
254. 

4.  If  a  libel  for  divorce  by  a  husband  against  his  wife  be  vol- 
untarily discontinued,  she  is  entitled  to  costs. — Stevens  v.  Stevens^ 
1  Met.  279. 

6.  By  SU  1828,  e.  55,  §  2,  upon  a  divorce  a  m^tita,  &d»,  the 
tkose$  in  action  of  the  wife,  not  reduced  to  possession,  shall  re* 
main  her  sole  property,  —  the  act,  however,  not  to  avoid  any  at- 
tachment or  seizure  on  execution,  made  to  secure  any  debt  due 
from  the  husband  before  the  filing  of  the  lib«L  Held,  the  assign^* 
ment,  by  a  husband,  for  valuable  consideration,  of  the  wi^?s 
ehotes  in  action,  in  the  hands  of  her  guardian,  with  notice  thereof 
to  the  guardian,  made  before  the  filing  of  the  libel,  was  not  valid 
against  the  wife,  after  a  divorce,  not  being  equivalent  to  a  reducing 
to  possession  by  the  husband,  nor  within  the  equity  of  the  proviso. 
—  Page  V.  Estes,  xix.  269. 


B.  Respective  rights  of  husband  and  wife  to  property ;  and 
herein  of  conveyances,  setdements  and  appointments. 

a.   To  real  estcUe  and  the  proceeds  thereof. 

1.  Indenture  between  a  husband,  his  wife,  and  a  trustee,  recit- 
ing, that  the  husband  had  before  marriage  agreed,  that  the  wife's 
real  estate  should  be  ^'  satisfactorily  secured  to  her  sole  and  sepa- 
rate use,"  and,  on  the  part  of  the  husband  and  wife,  conveying 
her  real  estate  upon  the  trusts,  that  the  income  should  be  paid  her 
during  coverture,  and,  if  she  should  survive  her  husband,  the  es- 
tate reconveyed  to  her,  but,  if  he  should  survive  her,  the  income 
to  be  paid  him  for  life,  and  at  his  death  the  estate  conveyed  to 
her  heirs.  The  husband  and  wife  were  subsequently  divorced  for 
his  adultery,  which,  by  the  general  rule  of  the  law  of  divorce, 
would  have  restored  the  real  estate  to  her.  Held,  this  rule  of  law 
was  controlled  by  the  above-named  contract,  and  that  the  husband, 
if  he  should  survive  the  wife,  would  be  entitled  to  the  income  for 
his  life.  — Babcock  v.  Smith,  xxii.  61. 
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2.  It  seems,  there  is  no  repugnancy  between  the  trusts  above- 
muned,  and  the  ante-nuptial  agreement  recited  in  the  indenture ; 
but  if  there  w^e,  it  would  not  per  se,  without  oth^  proof,  sik* 
tain  a  claim  for  reforming  the  contract  according  to  the  recitals,  as 
it  does  not  appear  whether  the  recital  or  the  other  clauses  express 
the  intent  of  the  parties.  —  Ibid. 

3.  A  woman^  holdit^  a  life*estate,  daiused  it  for  her  life,  re- 
serving an  annual  rent,  but  the  lease  contained  no  conditbn  for  re- 
entry upon  non-payment  thereof.  She  having  subsequently  mar- 
ried, held,  the  husband  did  not  acquire  the  estate  in  her  right,  so 
as  to  claim  the  rents  and  profits  in  his  own  right ;  because  nothing 
remained  to  her  but  the  rent,  which  was  a  chose  in  action ;  and 
therefore,  upoa  his  death,  the  arrears  of  rent  survived  to  her.  — 
Daniela  v.  Richardson^  xxii.  665« 

4.  The  husband,  having  taken  the  lease  into  his  own  custo- 
dy, applied  to  an  attorney  to  collect  the  rent,  and  by  his  ad- 
vice requested  the  wife  to  execute  a  power  of  attorney  to  prose- 
cute a  suit  in  their  joint  names,  but,  upon  her  objecting,  aban- 
doned such  intentioi.  Held,  this  was  not  a  reducing  to  posses- 
sion of  the  rent  by  the  husband.  —  Ibid. 

6.  In  1803,  the  lessee  conveyed  in  fee,  with  warranty,  to  one 
having  notice  of  the  lease.  The  grantee  entered  and  occupied  about 
thirty  years,  during  which  no  rent  was  demanded  of  him,  it  having 
been  paid  to  the  husband  and  wife  by  the  lessee  up  to  1828.  The 
husband  died  in  1832,  and,  within  a  year  afterwards,  the  wife  de- 
manded from  the  grantee  the  rent  subsequent  to  the  last  payment 
by  the  lessee.  Held,  no  kuihes  was  shown  on  the  part  of  the 
wife,  and  that  slie  might  recover  such  rent.  —  Ibid. 

6.  Husband  and  wife  are  jointly  seised  of  her  lands  in  fee  in 
faer  right,  and  must  so  state  their  title  in  pleading.  Entry  and 
ouster  by  a  stranger  is  a  disseism  of  both,  and  both  or  either  ioi«* 
mediately  gain  a  right  of  entry. — JHelvin  v,  Proprs.  4^c.  xvi.  161, 

7.  Where  a  feme  covert  gains  a  right  of  entry,  the  consent  of 
her  husband  to  such  entry,  it  being  for  his  advantage,  will  be  pre- 
sumed, ID  the  absence  of  contrary  evidence,  so  as  to  render  it 
lawful.  —  Ibid. 

8.  Under  St.  1786,  c.  13,  the  lapse  of  thirty  years,  from  the 
time  when  a  right  of  entry  accrues  to  a  feme  covert,  bars  such 
entry,  though  the  coverture  still  exists.  —  Ibid. 

9.  The  levy  of  an  execution  against  a  husband  upon  his  wife's 
land,  during  his  life,  passes  his  interest,  though  the  return  does  not 
state  whether  be  is  entitled  to  curtesy.  —^  Litcl^field  v.  Cudworihf 
XV.  23. 

29 
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10.  So,  an  extent  upon  all  the  interest  and  estate  of  the  hus- 
band in  land  of  the  wife  passes  all  his  interest,  however  acquired, 
though  the  return  does  not  describe  the  land  as  held  in  right  of  the 
wife.  —  Ibid. 

11.  A  husband's  interest  in  land  of  the  wife  may  be  levied  on, 
either  by  taking  the  rents  and  profits  for  a  certain  time,  or  the 
whole  estate  at  an  appraisal  founded  on  the  probable  duration  of 
his  life. — IMd. 

12.  But,  where  the  amount  of  the  execution  is  less  than  the 
value  of  the  estate,  it  seems,  the  former  mode  of  levy  is  the  prop- 
er, if  not  the  only  legal  one.  —  Ibid. 

13.  An  execution  was  extended  upon  land  held  by  the  debtor 
in  right  of  his  wife,  as  upon  an  estate  in  fee  simple,  but  no  entry 
was  made,  and  husband  and  wife  continued  to  occupy  till  she 
died,  leaving  no  children.  Held,  the  proceeding  was  no  disseisin 
of  the  wife,  and  her  heirs  might  maintain  a  writ  of  entry,  de- 
claring upon  tlieir  own  seisin,  without  an  actual  entry.  —  Larcom 
V.  Cheever,  xvi.  260. 

14.  The  husband  having  erected  buildings  on  the  land  during 
the  life  of  the  wife,  held,  neither  he,  after  her  death,  nor  the  cred- 
itor, could  make  a  claim  for  bettermerUs^  as  against  the  heirs.  — 
Ibid. 

15.  Conveyance  by  a  husband,  in  his  own  name,  of  his  wife's 
land,  she  merely  signing  and  sealing  the  deed  ^'  in  token  of  her  re- 
linquishment of  all  her  right  in  the  bargained  premises."  Held,  her 
interest  did  not  pass,  and,  after  his  death,  she  might  maintain  a 
writ  of  entry  for  the  land,  on  her  own  seisin.  —  Bruce  v.  Wood^ 
1  Met.  642. 

16.  By  St.  32  Hen.  8,  c.  28,  no  act  by  the  husband  only 
shall  make  any  discontinuance  of  the  wife's  inheritance  or  freehold, 
but  she  and  her  heirs,  &c.,  may  lawfully  enter  thereupon  accord- 
ing to  their  rights.  Held,  this  statute  is  part  of  the  common  law 
of  Massachusetts.  —  Ibid. 

17.  Conveyance,  executed  prior  to  the  Revised  Statutes,  to 
husband  and  wife  for  their  lives  and  the  life  of  the  survivor,  and 
to  the  heirs  of  their  bodies.  Held,  they  took  an  estate  tail.  — 
Steel  V.  Cook^  1  Met.  281. 

b.   To  personal  estate. 

18.  Where  personal  property  descends  to  a  married  woman, 
and  her  husband  dies  before  the  decree  of  distribution,  and  before 
doing  any  act  to  take  possession  of  it ;  she  holds  by  survivorship. 
—  Hayward  v.  Hayward^  xx.  517. 
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19.  A.,  a  married  woman,  lent  the  interest,  accruing  after,  up- 
on a  note  held  by  her  before,  her  marriage,  and  took  therefor  a 
note  made  payable  to  her,  in  compliance  with  the  wish  of  B.,  her 
husband,  that  it  might  be  her  exclusive  property,  B.  often  stated, 
that  the  money,  as  well  as  the  interest  thereon,  belonged  to  her 
alone,  and  that  he  did  not  mean  to  claim  or  receive  any  part  of  it ; 
but  he  also  stated,  that  there  bad  been  no  agreement  on  the  sub- 
ject between  him  and  A.  B.  having  died,  and  A.  having  kept 
possession  of  the  note,  the  maker  paid  it  to  her.  Held,  she  was 
not  liable  for  the  amount  to  B.'s  executor.  —  Phelps  v.  Phelps, 
XX.  656. 

20.  B.  devised  to  A.  bis  real  estate  for  life,  in  lieu  of  dower, 
and  on  condition  that  she  should  claim  no  property  as  her  own 
from  his  estate,  and  allow  all  which  she  had  usually  considered  as 
her  private  property  to  be  distributed  as  the  other  parts  of  his  es- 
tate. After  his  death,  A.  remained  in  his  house,  another  person 
occupying  a  part  of  it  for  five  months  with  her  permission,  but  did 
not  claim  the  house.  Held,  as  by  the  Revised  Statutes,  c.  60, 
§  6,  A.  might  occupy  the  bouse  with  the  heirs  of  B.,  so  long  as 
they  did  not  object,  she  did  not,  by  the  above  acts,  accept  the 
devise,  and  relinquish  her  claim  to  the  money.  —  Ibid. 

21.  If  a  creditor  of  a  husband  attach  by  the  trustee  process  the 
wife's  distributive  share  in  an  intestate  estate,  and  the  husband  die 
before  judgment,  she  will  hold  the  property,  discharged  of  the 
lien.  —  Strong  v.  Smith,  1  Met.  476. 

22.  A  husband  may  maintain  an  action  in  his  own  right,  after 
the  death  of  his  wife,  for  a  legacy  given  her  during  the  coverture. 
—  Hapgood  V.  Houghton,  xxii.  480. 

23.  The  holder  of  a  note  bequeathed  to  bis  daughter,  her  heirs 
and  assigns,  all  the  money  due  from  the  maker,  her  husband,  ap- 
pointing him  executor.  The  husband  inventoried  the  note,  and 
in  his  account  charged  the  legacy  as  paid,  and  the  charge  was  al- 
lowed. Afterwards,  being  insolvent,  in  consideration  of  the  deliv- 
ery of  the  note  to  him,  he  conveyed  his  real  estate  to  a  trustee  for 
the  use  of  his  wife.  Held,  the  legacy  was  not  a  chose  in  action, 
and  vested  immediately  in  the  husband  ;  that,  if  it  were  a  chose  in 
actton,  he  had  reduced  it  to  possession  ;  that  the  note  was  extin- 
guished before  the  deed  was  made  ;  and  that  the  deed  was  there- 
fore without  consideration,  and  void  as  to  prior  creditors  of  the 
grantor.  — Peirce  v.  Thompson,  xvii.  391. 

24.  The  holder  of  a  note  bequeathed  to  his  wife  all  the  income 
or  interest  of  his  personal  estate,  and  his  administrator,  from  time 
to  time,  paid  her  from  the  estate  the  amount  of  such  income,  not 
taking  any  receipt  therefor  ;  but  nothing  was  received  upon  the 
note  till  after  her  death,  when  it  was  paid  to  an  administrator  de 
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bonis  noil.  The  wife's  executor  then  brings  an  aetioo  against  the 
adininistrator,  for  the  interest  upon  the  note  from  the  testator's  death 
to  that  of  the  wife.  Held,  the  payments,  made  to  the  widow  by 
the  original  administrator,  were  not  admissible  as  eTideoee  of  pay- 
ment of  such  interest ;  that  the  re-delivery  of  the  note  by  h^,  after 
the  original  administrator  indorsed  it  to  her,  was  not  evidence  of 
an  btent  to  relinquish  such  interest ;  and  that  evidence  of  fraud  on 
the  part  of  the  widow  and  the  original  administrator,  who  was  ako 
her  residuary  legatee,  for  the  purpose  of  defeatmg  the  rights  of 
those  claiming  under  the  will  of  her  husband,  was  sot  a  defence 
to  such  action. —  George  v.  Cushing^  xvii.  448. 


C.  Claims  and  KabiKties  of,  and  actions  between,  by  or 
agamst,  husband  and  wife. 

1 .  Where  a  way  appurtenant  to  a  wife's  land,  which  is  occupi- 
ed by  her  and  her  husband,  is  obstructed  ;  they  may  join  in  an 
action  on  the  case  therefor.  —  Cusking  v.  Adeems^  xviii.  1 10. 

2.  It  is  sufficient,  after  verdict,  for  the  plaintiffs  to  allege,  that 
they  were  seised  of  the  land  in  their  demesne  as  of  fee  in  her  right. 
—  Md. 

3.  Upon  a  bill  in  equity  by  husband  and  wife  for  a  legacy  due 
her,  it  seems,  he  may  be  required  to  make  a  suitable  provision 
therefrom  for  her.  —  Sawyer  v.  Baldwin,  xx.  378. 

4.  But  the  court  will  not  so  require,  where  the  testator,  though 
acquainted  with  the  husband,  did  not  provide  that  the  legacy 
should  be  paid  to  her  separate  use,  and  it  is  not  suggested,  that  he 
had  changed  in  character  or  become  improvident  since  the  testa- 
tor*s  death,  and  the  wife  desires  that  the  legacy  be  paid  to  her 
husband,  and  not  secured  to  her. —  Ibid. 

5.  A  husband  may  have  a  writ  of  habeas  carpus,  to  obtain  pos- 
session of  a  child  from  the  wife.  —  ComnmnweaUk  v.  Briggs^^  xvi. 
203, 

6.  And  in  case  of  a  separation,  without  justifiable  cause,  of  the 
wife  and  child  from  the  husband,  the  court  will  restore  the  child 
to  him,  unless  he  be  clearly  proved  unfit  for  the  charge.  —  End. 

7.  For  cutting  trees  upon  land  held  by  husband  and  wife  in  her 
right,  he  may  bring  trespass  either  in  his  own  name  or  in  the 
names  of  both,  at  his  election.  —  Alien  v.  Kingsbury,  xvi.  235. 

8i  The  husband  of  the  defendant's  intestate  was  a  non  compos. 
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living  in  the  almshouse,  apart  from  her ;  she  held  real  estate  in  her 
own  r^bt,  his  interest  in  which  the  husband  had  transferred  to  a 
stranger.  Under  these  circumsitances,  the  plaintiff  supplied  the 
defendant's  intestate  with  necessaries.  Held,  neither  she  nor  the 
defendant  was  liaUe,  either  apoa  an  express  or  implied  promise. 
—  Shane  y.  Themptom,  xvi.  198. 

9.  A  married  woman,  living  apart  from  her  husband,  may  be 
mdicted  alone,  and  punished,  for  keeping  a  house  of  ill-fame. — 
CammontoefUth  r.  Letm,  1  Met.  151. 


Indictment  for  a  rape  upon  the  daughter  of  the  defendant.  The 
jury  found  a  criminal  connexion,  but  that  it  was  not  by  force,  and 
against  her  will.  Held,  he  might  be  convicted  of  incestj  under 
Revised  Statutes,  e.  137>  §  11.  —  ComnanueaUh  v.  Goodhue^ 
2  Met.  193. 


Kn9iati0. 


The  provision  of  St.  13  Wm.  3,  c.  20,  that  all  conveyances 
of  land  obtained  from  the  Indians,  without  Kcense  of  the  General 
Court,  shall  be  void,  applies  only  to  lands  in  which  the  aboriginal 
right  of  oceupancy  has  never  been  extinguished  ;  and  a  purchase 
from  an  Indian,  without  such  license,  of  a  lot  in  an  old  settled 
town,  is  valid,  unless  he  be  proved  to  have  held  the  aboriginal 
right  of  occupancy.  —  Clark  v.  WilUams^  xix.  499. 


ItvaittrntnU 

A.  What  allegations  are  necessary,  and  what  parties  may 

be  joined^  in  an  indictment. 

B.  Eyidence  upon  an  indictment. 
C  Proceedings  upoii  an  indictment. 

X).  Indictment  after  a  former  indictment. 
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A.  What  allegations  are  necessary,  and  what  parties  may 
be  joined,  in  an  indictment. 

1 .  An  indictmeDt  against  a  person  as  a  common  seller  of  spiritous 
liquor,  to  be  used  in  his  house,  &c.,  without  authority  or  license, 
need  not  allege  him  to  be  an  innholder  or  common  victualler.  — 
CommonweaUh  y.  Pearson^  3  Met.  449. 

2.  By  Revised  Statutes,  c.  47,  §  3,  no  person  shall  presume 
to  be  a  retailer  or  seller  of  spiritous  liquors  in  a  less  quantity 
than  twenty-eight  gallons,  without  a  license  as  a  retailer.  Held, 
one  act  of  sale  was  a  violation  of  this  statute.  —  Commonwealth  v. 
Thurlowj  xxiv.  374. 

3.  Hence,  an  indictment  must  allege  a  sale  at  a  certain  time  and 
place,  to  a  person  named  or  unknown.  It  is  not  sufficient  to  al- 
lege, in  the  words  of  the  statute,  that  the  defendant  presumed  to  be 
a  retailer^  ^c.  —  Ibid. 

4.  It  must  be  alleged,  that  the  defendant  was  not  duly  licensed ; 
and,  as  this  negative  averment  may  be  easily  proved  by  the  rec- 
ords of  the  county  commissioners,  the  government  is  bound  to 
offer  prima  facie  evidence  of  the  fact.  —  Ibid. 

5.  An  indictment  under  Revised  Statutes,  c.  47,  §  2,  need  not 
allege,  that  less  than  twenty-eight  gallons  of  liquor  was  sold  by  the 
defendant.  —  Commonwealth  v.  Churchill^  2  Met.  118. 

6.  Indictment  under  §  1,  c.  130,  of  the  Revised  Statutes, 
against  an  unmarried  man,  for  adultery  with  a  married  woman. 
Held,  it  need  not  be  alleged,  that  he  knew  she  was  married.  — 
Commonwealth  v.  Elwell,  2  Met.  190. 

7.  The  Revised  Statutes,  c.  127,  §  15,  provide  the  punish- 
ment of  imprisonment  for  life,  against  any  person  having  in  his 
possession  ten  or  more  pieces  of  counterfeit  coin,  with  the  crimi- 
nal intent  to  utter  them  as  true.  By  §  16,  any  person  having  less 
than  ten  pieces  shall  be  imprisoned  not  more  than  ten  years,  &c. 
Indictment,  charging  the  possession  of  more  than  ten  pieces. 
Proof,  of  less  than  ten.  Held,  the  defendant  might  be  convicted 
and  sentenced  under  the  16th  section.  —  Commonwealth  v.  Griffin, 
xxi.  523. 

8.  An  indictment  under  St.  1804,  c.  120,  §  2,  for  having  in 
possession  ten  or  more  counterfeit  bank-bills,  must  allege  posses- 
sion of  them  at  the  same  time.  On  the  same  day  is  not  sufficient. 
—  Edwards  v.  Commonwealth^  xix.  124. 

9.  An  indictment  under  §  4  need  not  have  alleged  an  intent  to 
pass  a  counterfeit  bill  *'  as  true,"  but  only  possession  thereof 
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^^  with  intent  to  pass  the  same."  —  Hapkina  v.  CommomDeaUhj 
3  Met.  460. 

10.  Indictment  under  Revised  Statutes,  c.  126,  §  32,  for  ob- 
taining money  by  false  pretences.  Averment,  that  the  pretences 
were  practised  upon  A.  and  his  money  obtained,  with  intent  to  de- 
fraud B.    Held,  good.  —  CommonweaUh  v.  Call^  xxi.  515. 

11.  Averment,  that  the  defendant,  by  false  pretences,  obtained 
"  the  proper  money  of  A.,  due,  owing  and  payable  to  B.  and  C, 
with  intent  to  defraud  them  of  the  same."  Held,  as  the  tenor  of 
the  indictment  and  the  principles  of  law,  though  not  perhaps  the 
strict  rules  of  grammar,  required  that  the  word  them  should  be  re- 
ferred to  B.  and  C,  it  should  be  thus  referred,  and  not  to  A.,  B. 
and  C.  —  Ibid. 

12.  An  indictment  under  St.  1830,  c.  57,  for  removing  a  dead 
body,  must  allege  an  intent  to  use  or  dispose  of  it  for  the  purpose 
of  dissection  ;  the  removing,  without  such  intent,  not  being  an 
offence  within  the  act.  —  CommonweaUh  v.  Slackj  xix.  304. 

13.  Revised  Statutes,  c.  126,  §  11,  provide  for  the  punish- 
ment of  ^'  every  person,  who  shall  break  and  enter  in  the  night- 
time, any  shop  not  adjoining  to  or  occupied  with  a  dwelling- 
Aoti^e,"  with  intent  to  commit  a  felony.  Held,  an  indictment  up- 
on this  section  must  allege  that  the  shop  was  not  thus  adjoining  or 
thus  occupied.  —  CommonweaUh  v.  Twcfe,  xx.  356.  ^ 

14.  An  indictment  under  the  Revised  Statutes,  c.  126,  §  5, 
may  properly  describe  the  offence  as  wilfully  setting  fire  to  and 
burning  ^^  a  building  erected  for  a  dwelling-house,  and  not  com- 
pleted or  inhabited."  —  CommonweaUh  v.  Squirej  1  Met.  258. 

15.  Such  indictment  need  not  allege,  that  the  building  was 
"  other  than  is  mentioned  "  in  §  3.  —  Ibid. 

16.  If  such  indictment  does  not  contain  the  above  averment,  an 
acquittal  or  conviction  thereupon  is  a  bar  to  a  new  indictment  upon 
the  third  section.  —  Ibid. 

17.  Whether  an  indictment  under  St.  1804,  c.  131,  for  setting 
fire  to  a  building,  by  the  burning  whereof  a  dwelling-house  was 
burnt  in  the  night  time,  must  allege  who  owned  or  occupied  such 
building,  or  that  it  was  the  building  of  another,  qu.  —  Common- 
weaUh V.  Wade^  xvii.  395.  But,  if  the  owner  Js  named,  he  must 
be  proved  to  be  such,  the  allegation  being  material  and  descriptive 
of  the  offence.  —  Ibid.  And,  if  it  is  not  sustained  by  the  evi- 
dence, the  prosecuting  ofiicer  will  not  be  allowed  to  enter  a  nolle 
prosequi,  but  there  shall  be  a  verdict  of  acquittal.  —  Ibid. 

18.  Indictment  under  St.  1834,  c.  184,  for  rescue  of  cattle.  It 
was  alleged,  that  a  field-driver  took  them  up  in  a  town-way,  not 
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being  under  che  care  of  a  keeper,  md,  baring  cfaea  in  bb  custodj, 

and  being  about  to  restrain  them  in  the  town-pound  for  going  at 
large  in  the  said  highway  without  a  keeper,  the  defendant  res- 
cued them.  Held,  there  was  no  repugnancy  In  these  aver- 
ments, highway  being  a  general  term,  which  comprehends  town- 
way,  and  the  word  said  necessarily  referring  to  the  town-way 
before  mentioned.  —  CommanweaUh  v.  Hubbardj  xxiv.  98. 

19.  An  indictment  alleged  in  one  count,  that  the  defendant 
broke  and  entered  a  shop  with  intent  to  steal,  and  did  there  steal. 
Held,  the  count  was  not  double.  —  Commonwealth  v.  Tuck^  xx. 
356. 

20.  Held,  (it  seems,)  such  objectioo  could  not  be  made  upon 
writ  of  error  or  motion  in  arrest  of  judgment.  —  Ibid» 

21.  After  conviction  upon  an  indictment,  it  seems,  a  substan- 
tive chaise  defectively  alleged  may  be  rejected  «8  surplusage.  — 

lad. 

22.  Where  an  indictment  alleges  acts,  which  constitute  only  a 
misdemeanor,  to  have  been  done  ^^feloniously,"  and  the  defend- 
ant is  convicted,  the  word  feloniously  may  be  rejected  as  surplus- 
age, and  judgment  rendered  for  a  misdemeanor.  — CommonweaUh 
V.  Squire^  1  Met.  258. 

23.  Parties  to  the  crime  of  adultery  may  be  jointly  indicted.  — 
CommonweaUh  v.  Elwell^  2  Met.  190. 


B.  Evidence  upon  an  indictment. 

1.  Indictment  for  an  assault  upon  A.  B.,  a  deputy  sheriff,  and 
obstructing  him  in  the  discharge  of  his  official  duties.  The  evi- 
dence was,  that  this  person  was  commissioned  by  the  name  of 
JI.  J3.,  junior.  Held,  it  was  sufficient  to  show  the  identity  of  the 
person  named  in  the  indictment  and  in  the  commission  ;  that,  after 
a  verdict  for  the  government,  this  must  be  presumed  to  have  been 
proved;  and  that  there  was  no  variance. —  CommonweaUh  v. 
Beckley,  3  Met.  330. 

2.  Indictment  upon  §  39,  e.  126,  of  the  Revised  Statutes,  al- 
leging the  wilful  destroying  and  injuring  of  a  cable,  by  which  a 
6sh-car  was  moored  and  fastened.  The  evidence  showed  a  wilful 
cutting  off  of  the  cable,  a  few  feet  from  one  end  thereof.  Held, 
the  indictment  was  sustained.  —  CommonweaUh  v.  Souie^  2  Met. 
21. 

3.  Under  Revised  Statutes,  c.  137,  §  11,  one  indicted  for  rape 
may  be  convicted  of  assault  aod  battery,  because  this  offence  is 
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oeoessarilj  chajrged  in  sitbstaoee  by  such  iodicfment.    80)  in  an  ion 
dictment  for  manslaughter.  — -  Ibid, 

4.  Indictoient  of  a  single  man,  for  aduhery  with  a  mairied 
woman.  Held,  under  §  1,  c.  130,  of  the  Revised  Statutes,  it 
need  not  be  proved  that  he  knew  she  was  a  married  woman.  — 
Commonwealth  v.  Elwellj  2  Met.  190. 

5.  The  twelfth  article  of  the  Declaration  of  Rights  does  not 
preclude  the  admission  in  evidence  of  articles  taken  from  the  de- 
fendant under  a  search-warrant.  —  CommonweaUh  v.  Dana,  2 
Met.  329. 

6.  It  is  no  infringement  of  the  provision  of  tins  article,  that 
a  person  accused  of  crime  shall  have  the  right  ^^  to  meet  the  wit- 
nesses against  him,  face  to  face  "  ;  to  receive  evidence,  upon  a 
criminal  trial,  of  what  a  deceased  witness  swore,  upon  a  prelimi- 
nary examination  of  the  case  before  a  magistrate.  -^  Common- 
teeaUh  v.  Richards^  xviii.  434. 

7.  But  the  whole  testimony  upon  the  point  in  question,  and  the 
exact  words,  of  the  witness,  must  be  proved  ;  not  merely  the  sub- 
stance and  effect  of  his  testimony,  though  aided  by  notes  of  it 
taken  at  the  time.  —  Ibid. 

8.  In  a  criminal  case,  the  jury  were  instructed,  that,  when  the 
government  have  made  out  a  prima  facie  case,  it  is  incumbent  on 
the  defendant  to  restore  himself  to  that  presumption  of  innocence 
in  which  he  was  at  the  commencement  of  the  trial.  Held,  a 
wrong  direction ;  and  that  the  instruction  should  have  been,  that 
the  burden  of  proof  was  on  the  Commonwealth  to  show  the  guilt 
of  the  defendant ;  that  he  was  to  be  presumed  innocent,  unless  the 
whole  evidence  in  the  case  satisfied  them  that  he  was  guilty.  ^-^ 
CommoniveaUh  v.  KtmbaU,  xxiv.  366. 

9.  An  indictment  alleged,  that  the  defendant  set  fire,  in  the 
night,  to  a  certain  building  of  one  N.  and  one  6.,  called  a  bam, 
and,  by  the  burning  of  the  bam,  the  dwelling-house  of  one  B.  was 
burnt  in  the  night-time.  The  evidence  was,  that  G.  was  general 
owner  of  the  barn  ;  that  a  part  of  it  was  occupied  by  N.  ;  that  by  a 
parol  contract  the  rest  was  used  for  keeping  the  faofses  of  m  onin** 
corporated  company,  proprietors  of  a  line  of  stages  between  Bos- 
ton and  Providence,  6.  receiving  the  manure  in  compensation  for 
the  use  of  this  part  of  the  barn  ;  that  O.  was  agent  of  the  compa* 
ny,  paid  by  a  salary,  superintended  this  part  of  the  barn,  furnish* 
ing  ostlers,  hay,  &c.,  at  the  company's  expense  ;  that  he  bad  no 
concern  with  any  horses  in  the  barn  except  the  company's  ;  and 
that  he  had  like  care  of  the  stables  along  the  whole  line,  except 
one,  which  was  owned  by  the  company.  Held,  the  company,  and 
not  G.,  was  in  the  occupancy  of  this  part  of  the  barn,  and  the  al- 
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legation  that  the  building  was  the  property  of  N.  and  G.  was  not 
sustained.  —  CommontoeaUh  v.  Wade^  xvii.  395. 

10.  Though  evidence  of  one  offence  is  not  admissible  upon  the 
charge  of  another,  yet  it  may  be  so  connected  with  the  proof  of  a 
relevant  and  material  fact,  that  its  introduction  becomes  necessary. 
— ComtnanweaUh  v.  Call^  xxi.  515. 


C.  Proceedings  upon  an  indictment. 

1.  The  attorney-general  may  enter  a  noL  pros,  before  a  jury  is 
empannelled,  or  after  conviction,  without  consent  of  the  prisoner. 
But  not  while  the  case  is  before  the  jury.  —  CommonweaUh  v. 
Tuck,  XX.  356. 

2.  A  noL  pros,  may  be  entered  as  to  the  whole,  or  any  dis- 
tinct and  substantive  part,  of  an  indictment  or  a  count.  —  Ibid. 

3.  Thus,  after  conviction  upon  the  charge  of  breaking  and  en- 
tering a  shop  by  night,  with  intent  to  commit,  and  actual  commis- 
sion of  larceny,  a  nol.  pros,  may  be  entered  as  to  the  breaking, 
&c.,  alone.  —  Ibid. 

4.  In  capital  cases,  the  defendant  may  claim  to  be  furnished  by 
the  government  with  a  list  of  witnesses  examined  before  the  grand 
jury  ;  but  not  of  those  expected  to  testify  on  the  trial.  — Common- 
wealth  V.  Walton^  xvii.  403. 

5.  In  a  capital  case,  if  the  prisoner  is  arraigned  before  the 
whole  Court,  they  may  hear  and  decide  upon  an  exception  to  the 
form  of  the  indictment,  at  that  time,  and  prior  to  the  commence- 
ment of  the  trial.  —  CommonweaUh  v.  Mahar^  xvi.  120. 

6.  In  a  capital  case,  the  indictment  cannot  be  amended,  even 
with  the  defendant's  consent.  —  Ibid. 


D.  Indictment  after  a  former  indictment 

Where  there  are  two  indictments  for  setting  fire  to  a  bam, 
whereby  a  dwelling-house  was  burnt  in  the  night,  the  one  alleging 
it  to  be  the  bara  of  A.  and  B.,  the  other  of  A.  and  C  ;  these  in- 
dictments are  not  for  the  same  offence.  — CommonweaUh  v.  Wade^ 
xvii.  395. 


INFANT.  -  INFORMATION.  236 


inUnU 

1.  Land  conveyed  by  an  infant  was  attached  as  his  property 
after  he  came  of  age,  he  having  neither  affirmed  nor  avoided  the 
conveyance.  Held,  such  attachment  should  nof  prevail  against 
the  conveyance.  —  Kendall  v.  Lawrence j  xxii.  540. 

2.  Where  a  minor  is  enlisted  in  the  army  or  navy,  under  an  act 
of  Congress,  without  consent  of  his  father  or  guardian  ;  the  Su- 
preme Court  will  discharge  him  on  application  of  the  father,  &c.) 
unless  it  appear,  by  the  express  words  of  the  act  or  necessary  im- 
plication, that  Congress  did  not  mean  to  require  such  consent.  — 
Commonwealth  V.  Downesj  ixiv.  227. 

3.  A.  and  B.  being  partners,  A.  made  a  general  assignment,  in 
the  name  of  the  firm,  of  all  the  partnership  property,  in  trust  for 
creditors,  and  delivered  it  to  the  assignee.  B.,  a  minor,  ratified 
the  assignment,  but,  on  coming  of  age,  he  brings  trespass  against 
the  assignee  for  taking  the  property.  Held,  the  action  would  not 
lie.  —  Furlong  v.  Bartktt^  xxi.  401. 

4.  The  negotiable  note  of  an  infant  is  voidable,  not  void  ;  and 
if,  after  coming  of  age,  he  promise  the  payee  to  pay  it,  and  the 
payee  afterwards  negotiate  it,  the  indorsee  may  maintain  an  action 
in  his  own  name  upon  the  note.  -^  Reed  v.  Batchelder,  1  Met. 
659. 

5.  Where  an  infant  is  authorized  by  his  father  to  labor  and  re- 
ceive wages  for  his  own  benefit,  the  former  may  maintain  an  action 
against  one  who  employs  him,  though  the  arrangement  between 
father  and  son  was  not  made  known  to  the  defendant  at  the  time 
when  the  plaintiff  entered  his  service.  —  Corey  v.  Corey,- xix.  29. 

6.  In  the  absence  of  an  express  contract,  the  law  will  imply 
one  with  the  son,  not  with  the  father.  —  Ibid. 

7.  A  minor,  after  his  father's  death,  shipped,  as  a  sailor,  in  a 
whaling  vessel,  but  deserted,  before  completing  the  voyage.  Held, 
he  hereby  avoided  the  contract,  as  he  had  a  right  to  do,  and  might 
maintain  a  quan.  mer.  for  his  services. —  Vent  v.  Osgood,  xix. 
572. 


Xnfotmatfott. 


1.  An  information,  for  additional  punishment  of  a  former  con- 
vict, must  set  forth  the  convictions  with  sufficient  precision  to 
identify  them  and  indicate  the  character  of  the  offence  charged, 
and  the  sentences,  to  show  that  they  bring  the  party  within  the 
provision  for  further  punishment.     But  it  need  not  state  the  con- 
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victions  and  sentences  in  extenao. —  Wilde  v.   CommonweaUhy  2 
Met.  408.  —  Plumbly  v.  Commonwealth.  —  Ibid.  413. 

2.  Such  information  for  a  third  offence,  after  the  infliction  of 
additional  punishment  for  a  second,  ought  to,  even  if  the  law  does 
not  absolutely  require  that  it  should,  directly  allege  the  two  former 
convictions,  instead  of  merely  reciting  the  former  information,  in 
which  they  were  alleged.  —  Wilde  v.  CommomeeaUh,  2  Met.  408. 

3.  Upon  such  information,  the  former  convictions  and  sen- 
tences are  to  be  held  valid,  until  reversed.  They  cannot  be  col- 
laterally questioned,  in  this  process.  —  Ibid. 

4.  Sts.  1832,  c.  73,  and  1833,  c.  85,  imposed  additional  pun- 
ishment on  convicts  who  had  been  discharged  from  former  sen- 
tences "  in  due  course  of  law."  Held,  in  an  information  for  such 
punishment,  it  was  sufficient  to  allege  a  discharge  from  a  former 
sentence  *Hn  consequence  of  a  pardon."  —  Evans  v.  Common- 
wealthy  2  Met.  453. 


Jl.  Insolvent  estates  of  persons  deceased. 

B.  Insolvent  laws  of  Massachusetts. 

C.  lasolvent  laws  of  other  States. 


^.  Insolvent  estates  of  persons  deceased,  (See  £xecutors 
&c.) 

1.  Where  an  intestate  estate  is  represented  insolvent,  and,  in  a 
suit  by  the  administrator,  the  defendant  files  in  set-off  a  claim  ex- 
ceeding that  upon  which  the  suit  is  brought ;  he  will  have  a  judg- 
ment for  the  balance,  and  need  not  present  bis  claim  to  the  com- 
missioners. The  judgment  will  then  be  presented  to  the  judge  of 
Probate,  and  by  him  added  to  the  claims  allowed  by  the  commis- 
sioners. —  Bigelow  V.  Folger^  2  Met.  255. 

2.  St.  1833,  c.  189,  provides  a  remedy,  for  one  having  a 
claim  against  an  insolvent  estate,  who  is  prevented,  through  atcci- 
dent  or  mistake,  from  prosecuting  his  claim  to  the  commissioners 
of  insolvency.  Held,  the  presenting  a  claim  to  the  commission- 
ers for  allowance  was  a  prosecuting  of  it,  within  the  act«  —  Free- 
man V.  Ward^  xvi.  201. 

3.  Commissioners  of  insolvency,  though  notified  that  a  certain 
claim  was  partially  secured  by  mortgage,  and  that  the  creditor,  to 
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this  extettt,  waived  his  claim  for  ao  allow&nce,  and  relied  upon  his 
mortgage,  allowed  the  whole  debt.  Held)  the  Probate  Court, 
upon  the  creditor's  petition,  and  by  virtue  of  Si.  1784,  c.  2, 
might  and  ought  to  re-open  the  commission,  before  distribution 
and  within  the  time  limited  by  the  act,  for  the  purpose  of  correct- 
ing the  mistake.  —  Touh  v.  BannUter^  xvi.  255. 

4.  The  proper  evidence  of  the  rejection  of  a  claim  by  com-^ 
missioners  of  insolvency,  is  their  report  and  its  acceptance  ;  and 
the  creditor  cannot  legally  give  notice  of  his  intention  to  bring  an 
action  upon  the  claim,  and  actually  commence  such  action,  before 
such  report  and  acceptance,  though  after  an  actual  rejection.  — 
Goffv.  Kelloggf  xviii.  256. 


B.  Insolvent  laws  of  Massachusetts,  (see  Assignment ;  C.) 

1.  By  St  1836,  c.  238,  all  creditors  of  an  insolvent,  who  as- 
signed his  property  accordmg  to  that  act,  might  become  parties  to 
the  assignment  at  any  time  before  a  final  dividend  was  declared  ; 
but  ^^  no  creditor,  who  comes  in  after  any  dividend  is  declared, 
shall  be  allowed  to  disturb  the  same,  but  he  shall  receive  an 
equal  proportion  with  the  other  creditors,  so  far  as  the  funds  then 
remaining  unappropriated  in  the  hands  of  the  assignees  shall  be 
sufficient  therefor*"  A  creditor  became  party  to  an  assignment, 
after  the  first  dividend  was  made,  but  before  the  second  was  de* 
clared,  the  assignees  having  enough  unappropriated  money  to  pay 
him  the  first  dividend,  without  disturbing  the  payments  made  to 
other  creditors.  Held,  he  was  entitled  to  such  dividend,  without 
interest.  —  Pecfc  v.  Stimpaan,  xx.  312. 

2.  It  seems,  where  funds  are  reserved  under  §  6,  of  the  stat- 
ute, to  provide  for  remote  or  contingent  claims  ;  these  should  be 
specified,  so  far  as  known,  and  the  funds  specially  reserved  to 
meet  them  ;  and  that,  when  such  creditors  become  parties,  or  their 
contingent  debts  become  absolute,  they  are  entitled  to  receive 
from  the  reserved  funds  the  full  amount  of  the  prior  dividends,  as 
against  a  creditor  who  voluntarily  forbears  to  become  party,  till 
after  such  prior  dividends  were  made.  —  Ibid. 

3.  Bill  in  equity  by  a  creditor  against  the  assignees,  to  recover 
his  share  of  the  first  dividend  from  the  unappropriated  funds. 
D^ence,  that  the  plaintiff  did  not  become  party  before  the  divi- 
dend was  made.  Judgment  being  given  for  the  plaintiff,  held,  he 
should  recover  costs,  and,  the  defence  having  been  made  for  the 
benefit  of  the  other  creditors,  that  they  should  be  paid  from  the 
funds.  —  Ibid. 

4.  St.  1838,  c.  163,  provides,  that  an  assignment  for  creditors, 
under  the  act,  shall  vest  the  property  in  the  assignees,  though 
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attached,  and  shall  dissolve  the  attachment.  Held,  applicable  to 
an  attachment  made  after  the  act  took  effect,  to  secure  a  debt  due 
before  that  time,  the  debtor  and  creditor  being  citizens  of  Massa- 
chusetts, and  the  contract  being  made  and  to  be  performed  here. 
—  BigelotD  V.  Pfitchardj  xxi.  169. 

5.  Held,  in  this  application,  the  act  was  not  repugnant  to  the 
constitution  of  the  United  States,  as  it  affected  the  remedy  only, 
not  the  contract.  —  Ibid, 

6.  St.  1841,  c.  124,  §  3,  extending  the  provisions  of  the  above 
act,  and  forbidding  the  discharge  o^a  debtor,  who  within  six 
months  previous  to  the  petition  had  given  preference  to  any  cred* 
itor,  applies  to  the  case  of  a  petition  filed  under  the  former  law 
and  before  the  passage  of  the  latter,  and  does  not  thereby  deprive 
the  debtor  of  any  vested  right.  —  Ex  parte  Lane^  3  Met.  213. 


C.  Insolvent  laws  of  other.  States. 

1.  By  the  laws  of  Louisiana,  after  an  insolvent  debtor  has  sur- 
rendered his  property  to  his  creditors,  and  a  syndic  appointed  by 
them  has  taken  charge  of  it,  if  any  of  the  property  is  lost,  the 
creditors  must  bear  the  loss,  and  the  debtor  cannot  be  sued,  un- 
less the  plaintiff  can  show  that  he  shall  receive  nothing  from  the 
property  surrendered.  In  an  action  by  one  surety,  living  in  New 
Orleans,  agamst  another,  for  money  paid  on  account  of  their  princi- 
pal, it  appeared  that  the  principal  in  New  Orleans  had  surrendered 
his  property  to  his  creditors,  that  a  syndic  had  been  appointed, 
and  that  the  property  was  apparently  more  than  enough  to  pay  all 
his  debts,  including  the  claim  of  the  plaintiff,  who  was  named  as  a 
creditor.  Held,  the  plaintiff  must  be  presumed  to  have  known^of 
the  surrender,  and  was  bound  thereby,  it  being  a  public  proceed- 
ing, conducted  according  to  law  ;  that  the  facts  were  prim&  facie 
a  defence,  to  rebut  which,  the  plaintiff  must  prove  how  the  prop- 
erty had  been  disposed  of,  and  that,  upon  settlement  of  accounts, 
it  would  pay  him  nothing.  —  Cockayne  v.  Sumner^  xxii.  117. 

2.  Action  by  a  citizen  of  New  York  against  one  of  two  partners, 
upon  a  note  dated  and  payable  there.  From  the  date  of  the  note 
to  the  commencement  of  the  suit,  the  defendant  was  a  citizen  of 
Massachusetts,  and  his  partner,  of  New  York ;  and  they  carried 
on  the  business  in  both  states,  under  the  same  firm.  The  defend- 
ant was  discharged  under  the  insolvent  law  of  New  York,  which 
existed  prior  to  the  date  of  the  note.  Held,  no  defence  to  this 
suit.  — ^gnew  v.  Platt^  xv.  417. 

3.  Nor  would  it  be  a  defence,  it  seems,  had  the  defendant  been 
a  dormant  partner,  and  the  business  done  in  New  York  only.— ^ 
Ibid. 
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4.  An  insolvent  law  provided,  that  the  debtor  should  apply  for 
its  benefit  in  the  county  of  which  he  was  an  inhabitant,  or  in  which 
he  was  imprisoned  ;  and  not  elsewhere.  Held,  the  defendant's 
being  imprisoned  in  a  county  in  New  York,  at  the  time  of  his  pe- 
tition, raised  no  presumption  that  he  then  resided  in  the  State.  — 
Ibid. 

5.  If  the  plaintiff  in  an  action,  against  one  who  has  been  dis- 
charged under  the  insolvent  law  of  another  State,  joined  with  the 
latter  in  his  petition  for  thft  benefit  of  the  law  ;  this  fact  does  not 
render  the  discharge  valid  as  against  the  plaintiff.  —  Ibid. 

6.  A  discharge  under  the  insolvent  law  of  another  State,  which 
does  not  affect  the  contract,  but  merely  exempts  from  imprison- 
ment, affects  the  remedy  only,  and  is  inoperative  in  Massachusetts. 
—  Coffin  V.  Coffin^  xvi.  323. 


By  St.  1830,  c.  99,  §  6,  "  if  any  side  or  sides  of  sole  leather 
shall  vary,  when  thorot^hly  dried,  so  as  to  weigh  five  per  cent, 
more  or  less  than  the  weight  marked  thereon  by  any  inspector,  the 
inspector  who  inspected  the  same  shall  be  subject  to  the  payment 
of  the  whole  variation,  at  a  fair  valuation,  to  be  recovered  by  the 
party  injured  thereby."  Held,  by  thoroughly  dried  was  meant, 
that  the  leather  should  be  suitably  and  sufficiently  dried,  so  as  to 
be  in  a  proper  state  for  sale  and  use.  —  Tenney  v.  How,  xxiv. 
335. 
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B.  What  will  be  covered  by  an  insurance ;  and  of  the 

commencement,  continuance  and  termination  of  the 
risk.    And  herein,  of  harralry. 

C.  What  amount  shall  be  recovered  upon  an  insurance. 

D.  Total  loss  —  abandonment  and  sale  of  property  in- 

sured. 

E.  Partial  loss,  and  average. 

F.  What  avoids  msurance. 

G.  Return  of  premium. 

jffi  Actions    upon   policies   of  insurance,  and   evidence 
therein. 


340  INSURANCE. 


•^  Who  may  obtain  insuranice»  and  on  what  property. 

1.  Insurance  against  fire  is  a  contract  of  iadeomit^  with  the 
owner  or  other  person,  having,  at  the  tinUy  an  interest  in  its  pres- 
ervation ;  and  if,  before  any  loss  occurs,  he  transfers  his  interest 
in  the  property,  the  purchaser  does  not  Uiereby  become  entitled  to 
the  benefit  of  the  insurance.  —  Wibon  v.  Hill,  3  Met.  66. 

2.  A  factory  being  subject  to  two  mortgages,  the  owners  ob- 
tained an  insurance  upon  it  and  upon  the  machinery,  for  $  3,700, 
payable  to  A.,  a  mortgagee  of  the  machinery.  They  afterwards 
conveyed  the  factory  to  B.,  subject  to  the  two  mortgages  thereon, 
and  B.  procured  an  assignment  of  one  of  them.  The  factory  be- 
ing burnt,  the  insurers  paid  a  total  loss  to  A.,  whose  mortgage  on 
the  machinery  was  only  $  2051.  The  owners  then  became  insol- 
vent, and  an  assignee  was  appointed  of  their  estate,  under  St. 
1838,  c.  163,  who  brought  an  action  against  A.  for  $649,  the 
balance  in  his  hands,  and  recovered  judgment  against  him  by  de- 
fault ;  whereupon  he  paid  to  the  assignee  $  626  and  costs.  B. 
afterwards  procured  an  assignment  of  the  other  mortgage  on  the 
factory,  and  brings  an  action  against  the  assignee  for  the  9um  paid 
him  by  A.     Held,  the  action  would  not  lie.  —  Ibid. 

3.  A  part-owner  of  a  vessel  may  insure  his  interest,  without 
communicating  what  it  is  ;  as,  for  instance,  that  he  owns  as  admin- 
istrator. But  a  part-owner,  insuring  only  in  his  own  name,  and 
not  mentioning  any  other  party  in  interest,  can  recover  only  to  the 
extent  of  his  own  title.  — Finney  v.  Warren^  ^c.  1  Met.  16. 

4.  A  part-owner  of  a  vessel  has  no  insurable  interest  in  the 
other  part,  though  he  keep  the  accounts,  receive  the  avails,  make 
the  disbursements,  and  direct  the  voyages.  —  Ibid. 

5.  One  who  effects  insurance  in  his  own  name  for  another,  or 
for  whomsoever  it  may  concern,  cannot  maintain  an  action  on  the 
policy  in  his  own  name,  if  his  authority  has  been  previously  disa- 
vowed or  revoked,  unless  the  policy  expressly  empowers  such 
suit,  or  he  has  a  lien  or  other  beneficial  mterest.  —  Reed  v.  Pa- 
cific, Sfc.  1  Met.  166. 

6.  One  who  thus  effects  insurance,  not  as  broker  or  general 
agent,  but  according  to  a  specific  order,  and  under  directions  to 
forward  the  policy  to  the  party  who  gives  the  order,  has  no  lien 
upon,  or  interest  in,  the  policy  ;  and,  though  he  be  ship's  husband 
for  the  general  management  of  the  vessel,  be  has  no  hen  on  the 
policy  for  the  balance  of  his  account.  —  BAd. 

7.  A.  &  B.  purchased  a  ship,  A.  indorsing  B.'s  notes,  given 
for  his  share,  but  not  then  taking  from  B.  any  writing.  A.  effect- 
ed an  insurance  for  whom  it  concerned,  to  the  amount  of  the  value 
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of  the  vessel,  payable  to  him,  and,  before  any  loss,  took  from  B. 
a  bill  of  sale  of  his  share.  Held,  A.  might  recover  the  amount 
of  a  subsequent  loss  in  full,  for  his  own  qsQ.  —  •Martifi  v.  FUh- 
ingr,  ^c.  XX.  389. 

8,  A*9  the  plaiotiff,  B.  and  C.  contracted  for  the  purchase  of  a 
sbip)  paid  part  of  the  price,  and  gave  their  joint  and  several  notes 
for  the  balance,  and  received  possession  of  the  vessel,  but  the 
vendor  retained  the  legal  title,  with  power,  if  the  price  were  not 
paid,  to  sell  the  ship,  and  from  the  proceeds  pay  the  notes.  A. 
procured  an  insurance  upon  the  vessel  for  whom  it  might  concern, 
payable  to  the  vendor.  A  partial  loss  having  occurred,  the  vendor 
repaired  and  sold  her,  and  paid  himself  from  ^  the  proceeds,  and 
B.  find  C.  assigned  to  A*  all  their  interest  under,  and  all  benefit 
to  be  derived  from,  the  contract.  Held,  A.  B.  and  C.  had  an 
insurable  interest ;  that  A.  might  recover  in  his  own  name  the 
whole  of  the  lo3s  ;  but  that  the  declaration  must  conform  to  the 
facts,  and  aver  that  the  policy  was  made  for  the  use  of  the  three, 
and  that  they  were  jointly  interested,  both  at  that  time,  and  at  the 
time  of  the  loss.  —  Bid^r  v.  OceaUj  ^c*  xx.  269. 

9.  The  defendants  '^  caused  A.,  for  the  owners,  payable<to  A., 
to  be  insured."  The  defendants  had  no  claim  against  A.  Held, 
an  action  might  be  maintained  against  the  defendants  in  the  name 
of  the  owners,  with  the  consent  of  A.  —  Farrow  v.  Common'' 
wealthy  ^c.  xviii.  53. 


jB.  What  will  be  covered  by  an  insurance ;  and  of  the 
commencement,  continuance  and  termination  of  the 
risk. 

1 .  Goods  or  property  laden  on  deck  are  not  covered  by  a  pol- 
icy upon  goods  or  property^  generally,  without  an  express  assump- 
tion of  this  risk.  —  Tauntonj  ^c.  v.  Merchants^  ^c.  xxii.  108. 

2.  Otherwise,  where  the  property  is  insured  by  name,  and  is  of 
a  kind,  which,  for  its  own  safety,  or  for  this  cause  and  the  safety 
of  the  ship  also,  is  usually  carried  on  deck ;  because  the  insurers 
will  be  presumed  to  have  notice  of  this  usage.  —  Ibid. 

3.  The  defendants  having  insured  "  copper  "  on  board  a  ves* 
sel  from  New  York  to  Taunton,  a  quantity  of  copper  in  pigs  was 
laden  on  deck.  There  was  a  usage  to  carry  on  deck,  without 
notice  to  the  shipper  or  any  difference  of  freight,  goods  not  liable 
to  injury  from  dampness  ;  but  no  proof  was  offered  that  bsurers 
had  ever  paid  for  losses  of  goods,  thus  laden,  unless  they  bad 
made  a  special  contract,  or  from  the  nature  of  the  property  were 

31 
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presumed  to  have  assumed  the  particular  risk.  The  copper  in 
this  case  having  been  lost  in  Long  Island  Sound,  held,  the  insurers 
were  not  liable.  —  Ibid, 

4.  A  general  policy  on  freight  covers  only  freight  for  carrying 
goods  under  deck.  Hence,  in  case  of  a  general  policy  on  freight, 
a  provision  in  a  charter-party,  that  the  vessel  shall  carry  timber 
both  on  and  under  deck,  need  not  be  disclosed,  unless  a  special 
inquiry  be  made.  —  Mams  v.  Warren,  ^c.  xxii.  163. 

5.  ''  Freight  on  board  a  vessel "  means  the  same  thing,  in  a 
policy,  with  *'  freight  of  the  vessel."  —  Robinson  v.  Mamrfactur- 
ers'  ^c.  1  Met.  143. 

6.  Insurance  on  freight  of  a  vessel  at  and  from  Cadiz  to  a  port 
in  Sicily,  and  at  and  from  thence  to  her  port  of  destination  in  the 
United  States.  The  vessel  was  lost  in  the  Bay  of  Cadiz,  after 
being  ready  to  sail  for  Palermo  in  Sicily,  having  on  board  a  very 
small  quantity  of  goods  on  freight,  and  those  shipped  for  her  port 
of  destination  in  the  United  States.  The  assured  had  chartered 
the  vessel,  except  the  cabin,  deck  and  necessary  room  for  the  ac- 
commodation of  the  crew,  (reserving  to  the  master  the  privilege  of 
freight  in  the  cabin,)  from  ralermo  to  New  York,  for  $  2500,  and 
$  35  per  diem,  demurrage.  Held,  the  whole  freight  from  Cadiz  to 
Palermo,  and  from  Palermo  to  the  United  States,  was  one  entire 
subject  of  insurance  ;  that  the  valuation  was  not  so  great  as  to 
raise  a  suspicion  of  fraud  ;  and  therefore  that  the  underwriters 
could  not  claim  to  have  the  policy  opened,  but  were  liable  to  a 
total  loss.  —  Ibid. 

7.  It  seems,  underwriters  are  responsible  for  the  conduct  of 
the  master  or  mariners  in  the  practical  navigation,  care  and  man- 
agement of  the  vessel  after  the  commencement  of  the  voyage,  if 
the  actual  loss  arise  from  a  peril  insured  against,  though  such  peril 
was  occasioned  or  increased  by  the  negligence,  carelessness,  bad 
seamanship  or  other  misconduct  (not  amounting  to  barratry)  of  the 
master  or  mariners.  —  Copeland  v.  JVcw  England,  ^c>  2  Met. 
432. 

8.  The  stealing  of  a  cargo  by  the  mariners,  unless  it  consist  of 
petty  thefts,  is  barratry,  —  Stone  v.  J^ational,  fyc.  xix.  34. 

9.  Such  loss  is  covered  by  a  policy  upon  the  master's  adven- 
ture, against  barratry  of  the  mariners.  —  Ibid, 

10.  The  mate  of  a  vessel  took  a  bill  of  lading  of  an  outward 
adventure,  and  received  the  proceeds  in  dollars,  which  he  put  into 
his  trunk.  He  usually  kept  the  trunk  in  the  cabin,  but,  while  the 
cabin  was  being  painted,  in  a  foreign  port,  the  officers  slept  and 
kept  their  trunks  and  baggage  in  the  steerage,  the  mate's  trunk 
being  placed  under  the  steerage  steps.     The  trunk  having  been 
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opened,  and  the  money  abstracted,  by  the  cook  and  steward,  the 
mate  brings  an  action  upon  the  policy.  Held,  the  facts  showed 
no  negh'gence  in  the  plaintiff,  sufficient  to  discharge  the  defendants 
from  their  liability  for  barratry  of  the  mariners.  —  Ibid, 

11.  Where,  by  the  perils  insured  against,  a  vessel  receives  a 
strain,  which  alters  her  shape  so  that  she  cannot  be  perfectly  re- 
paired without  rebuilding,  and  her  value  is  thereby  diminished, 
the  underwriters  are  liable  for  such  depreciation,  in  addition  to  the 
cost  of  repairs,  though  she  is  made  seaworthy  by  the  repairs,  and 
afterwards  insured  at  the  same  premium  and  valuation  as  before  the 
.injury.  —  Giles  v.  Eagle^  ^c,  2  Met.  140. 

12.  A  policy  does  not  cover  the  expense  of  surveying  a  dam- 
aged ship,  after  return  to  the  home  port.  —  Ibid. 

13.  The  owner  and  master  of  a  vessel,  having  on  board  current 
bank  bills  for  the  purposes  of  the  coasting  business,  procured  in- 
surance upon  the  ship  and  property  on  board,  at  and  from  H.,  in 
the  coasting  business,  for  a  certain  time,  with  the  usual  clause  of 
indemnity  against  loss  by  fire.  Held,  the  insurance  covered  a  de- 
struction of  the  bills  by  fire.  —  Whiton  v.  Old  Colony^  ^c.  2 
Met.  1. 

14.  A  policy  upon  a  vessel  covers  the  loss  of  a  boat  from  the 
stem  davits,  at  sea,  unless  the  boat  is  proved  to  have  been  improp- 
erly carried  or  slung  in  that  situation.  —  Hall  v.  Ocean^  <^c.  xxi. 
472. 

15.  Where  a  vessel  leaves  her  moorings  completely  prepared 
for  sea,  the  master  intending  to  proceed  on  the  voyage,  and  is  af- 
terwards stopped  by  head  winds  and  comes  to  anchor,  still  intend- 
ing to  proceed  as  soon  as  wind  and  weather  will  permit,  this  is  a 
sailing  on  the  voyage^  within  the  terms  of  a  policy  of  insurance. 
—  Bowen  v.  jBopc,  ^c,  xx.  275. 

16.  Insurance  upon  a  ship  for  a  year,  and,  if  at  sea  at  the  end 
of  the  year,  to  continue  till  her  arrival  in  port.  Within  that  peri- 
od, the  vessel  being  at  Bangor  in  Wales,  on  the  easterly  side  of 
the  Straits  of  Menai,  ready  for  sea,  dropped  down  seven  or  eight 
miles  below  Bangor,  with  the  intention  of  proceeding  on  her 
voyage  to  Boston,  but,  by  reason  of  head  winds,  anchored,  and 
was  unable  to  get  out  of  the  straits,  though  she  attempted  to  do 
so  for  several  successive  days,  until  after  the  year  ended.  Held, 
she  was  at  sea  at  the  end  of  the  year,  within  the  terms  of  the  pol- 
icy. —  Ibid. 

17.  Held,  also,  the  vessel  was  on  a  passage.  —  Ibid. 

18.  Insurance  upon  a  vessel,  "  at  and  from  Calais,  Maine,  on 
the  16th  day  of  July,  at  noon,  to,  at  and  from  all  ports  and  places 
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to  which  she  may  proceed  in  the  coesting  business,  for  six  months." 
Held,  the  policy  attached,  though  there  was  no  evidence  that  the 
vessel  was  at  or  prosecuting  her  voyage  from  Calais  on  the  day 
named,  it  appearing,  that  when  the  policy  was  made,  neither  party 
knew  when  the  vessel  sailed  from  Calais,  and  that  they  intended  , 

to  insure  on  time,  without  regard  to  the  place  where  the  vessel  i 

might  be.  —  Martin  v.  Fishingj  ^c.  xx.  389. 

19.  Under  a  policy  from  a  foreign  port  "  to  a  port  of  discharge 
in  the  United  States,"  the  vessel  may  put  into  a  port  in  the 
United  States  to  inquire  for  a  market,  and  proceed  thence  to 
another  port  in  the  United  States  to  discharge  her  cargo.  —  lAqh 
ham  v.  Mlas,  ^c.  xxiv.  1. 

20.  A  vessel,  insured  from  the  West  Indies  "  to  a  port  of  dis- 
charge in  the  United  States,"  sailed  from  the  West  Indies  for  Sa- 
vannah, to  dispose  of  h^  cargo,  and  on  her  passage  was  somewhat 
injured.  She  did  not  discharge  any  part  of  her  cargo  at  Savan- 
nah, but,  having  inquired  into  the  state  of  the  markets,  and  pro- 
cured repairs  and  supplies,  staying  only  a  reasonable  time  for  these 
objects,  she  sailed  for  Boston  as  a  port  of  discharge.  Held,  she  | 
was  protected  by  the  policy  on  the  passage  from  Savannah  to  i 
Boston.  —  Ibid. 

21.  Held,  the  policy  was  not  avoided  by  taking  in  at  Savannah 
a  deck  load  of  cotton,  on  freight,  for  Boston,  if  no  delay  or  in- 
crease of  risk  was  caused  thereby,  - —  Ibid. 

22.  Held,  to  disprove  such  increase  of  risk,  the  plaintiff  might 
offer  evidence  of  a  general  usage  for  the  same  species  of  vessels, 
in  various  kinds  of  navigation  and  &t  different  seasons  of  the  year, 

to  carry  deck  loads,  in  connexion  with  the  opinions  of  nautical  i 

witnesses.  —  Ibid. 

23.  Held,  in  reference  to  the  effect  of  taking  iii  the  cotton,  the 
proper  question  for  the  jury  was,  whether  on  the  whole,  balancing 
the  advantages  and  disadvantages,  th6  risk  was  thus  increased.  — 
Ibid. 


<J.  What  amount  shall  be  recovered  upon  an  insurance. 

1 .  The  plaintiff  chartered  a  ship  for  a  voyage  from  R.  in  Maine 
to  Trinidad  de  Cuba,  and  back  to  the  United  States,  for  which  he 
was  to  pay  |J750  aft  Trinidad  and  the  same  sum  on  her  return.  A 
cargo  was  put  on  board  at  R.  by  a  stranger,  the  freight  for  which, 
being  $  1003,  was  to  be  paid  the  plaintiff  at  Trinidad.  The  plain- 
tiff effected  insurance  for  ^  1000,  on  freight  on  board  the  ship  at 
and  from  R.  to  Trinidad,  and  at  and  from  thence  to  the  United 
States,  and  $  500  on  freight  at  and  from  Trinidad  to  the  United 
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fifdtes^  the  freight  bei^  ^akied  at  $  1500.  The  ship  was  lost  on 
the  outward  passage,  so  that  nothing  became  due  from  the  plain- 
tiff to  ciie  owner.  Held,  the  plaintiff  had  an  insurable  interest, 
wWch  was  covered  by  the  policy  ;  that,  if  tbe  vriuation  was  fairly 
made  by  the  parties,  with  full  knowledge  of  the  material  facts,  the 
plaintiff  might  claim  $  1000  according  to  such  valuation,  but,  if  it 
was  evasive  and  a  cover  for  a  wager,  it  should  be  set  aside,  and 
he  should  recover  according  to  his  actual  interest.  —  Clark  v. 
Ocean^  ^c.  xvi.  289. 

2.  An  underwriter  assented  to  an  assignment  of  the  policy,  ^^  re- 
serving his  rights  expressed  in  the  policy."  By  its  terms,  any 
loss  was  to  ^^  be  paid  in  sixty  days  after  proof  and  adjustment 
thereof,  the  amount  of  the  premium  note,  if  unpaid,  and  all  sums 
due  to  the  underwriter  from  the  insured,  when  such  loss  becomes 
due,  being  first  deducted."  In  an  action  by  the  assignee  for  a 
loss,  held,  the  defendants  might  deduct  the  amount  of  premium 
notes,  given  by  the  insured  for  subsequent  policies,  arising  m  the 
ordinary  course  of  business,  and  without  any  fraudulent  intrat  to 
defeat  the  assignment.  —  fViggin  v.  ^Smerican^  ^c.  xviii.  1 58. 

3.  Held,  the  defendants,  having  a  claim  against  the  insured  on 
a  bottomry  bond,  might  deduct  the  amount  of  their  claim  from  the 
loss  on  the  policy,  and  need  not  look  to  the  surety  in  the  bond, 
though  solvent,  in  relief  of  the  plaintiff.  —  Ibid. 

4.  A  ship,  laden  with  tobacco  and  cotton  on  freight,  which 
freight  was  insured  by  the  defendants  ;  and  bound  from  New  Or- 
leans to  Havre  ;  was  injured  by  the  perils  of  the  sea  and  a  part  of 
her  cargo  damaged,  and  she  returned  to  New  Orleans  for  repairs. 
There  was  reason  to  suppose  that  she  could  be  refitted  for  sea  in 
three  or  four  months.  The  cargo  could  not  be  forwarded  in 
another  ship  at  a  lower  fate  of  freight,  and  the  master  delivered  it 
up  to  the  shipper.  Held,  the  defendants  were  liable  for  the  loss 
of  freight  on  that  part  of  the  cargo  which  was  wholly  destroyed, 
but  not  in  respect  to  the  sound  portion,  because  the  master  was 
not  bound  to  give  it  up  without  receiving  full  freight  on  it,  but 
might  have  retained  it  to  be  transported  in  his  own  ship ;  nor  in 
respect  to  a  part  of  the  cotton  sold  by  the  master  at  New  Orleans, 
in  consequence  of  its  being  wet  by  sea-water,  though  thereby  ren- 
dered liable  to  spontaneous  combustion.  — McGaw  v.  Ocean,  <^c. 
xxiii.  405. 

6.  A  vessel  being  chartered  from  New  York  to  the  St.  John's 
River  in  Florida,  there  to  take  on  board  and  transport  to  Charles- 
town  a  cargo  of  timber  for  so  much  per  cubic  foot,  a  policy  of 
insurance  was  effected  on  her  freight  for  the  voyage.  The  cargo 
was  ready  to  be  put  on  board,  upon  the  arrival  of  the  vessel  in  the 
St.  Johns,  but  she  was  lost  on  her  way  thither.     Held,  the  ship* 
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owners  should  recover  what  they  might  have  claimed  for  transport- 
ing the  cargo,  though  this  was  not  a  stipulated  sum  certain  in  the 
charter  party,  because  it  might  be  determined  by  the  capacity  of 
the  vessel  and  the  rate  per  cubic  foot.  -—  Mams  v.  Warren,  4^c. 
xxii.  163. 

6.  By  a  policy  signed  by  the  defendants  it  was  provided,  that 
any  ^^  loss  shall  be  paid  in  sixty  days  after  proof  and  adjustment 
thereof,  the  amount  of  the  premium  note,  if  unpaid,  and  all  sums 
due  to  the  insurers  from  the  insured,  when  the  loss  becomes  due, 
being  first  deducted  ;  and  all  sums  coming  due  being  first  paid  or 
secured  to  the  satisfaction  of  the  insurers,  they  discounting  interest 
for  anticipating  payment."  The  insured  at  the  same  time  gave  the 
defendants  a  bottomry  bond,  with  sureties,  upon  the  vessel.  After- 
wards, the  defendants  underwrote  a  policy  for  the  same  person  upon 
another  vessel,  with  a  similar  provision  as  to  present  and  future  debts 
to  them,  and  prohibiting  any  assignment  of  the  policy  without  their 
consent.  With  their  consent,  the  latter  policy  was  assigned  to  the 
plaintiff,  they  ^'  reserving  to  themselves  all  the  rights  expressed  in. 
the  policy  regarding  premium  notes,  debts,"  &c.  The  first  policy 
was  not  assigned.  In  an  action  by  the  plaintiff  for  a  loss,  held, 
the  defendants  must  deduct  from  a  loss  on  the  first  policy  all  pre- 
mium notes  due  from  the  insured,  whether  given  before  or  after  an 
assignment  of  the  second,  and  the  balance  of  such  loss  from  the 
sum  due  on  the  bottomry  bond  ;  and  that  they  might  set  off  the 
balance  remaining  due  on  the  bond  after  such  deduction,  against 
the  plaintiff's  claim,  without  first  looking  to  the  vessel  bottomried 
or  the  sureties  in  the  bond.  —  Wiggin  v.  SuffoUcj  ^c.  xviii.  145. 

7.  In  case  of  a  double  insurance  by  two  insurers,  the  insured 
may  elect  to  consider  each  as  liable  to  a  proportional  part  of  the 
loss,  or  call  upon  either  for  the  whole,  or  for  more  than  bis  share, 
and  in  the  latter  case  the  other  will  be  liable  to  contribution.  — 
Ibid. 

8.  The  insured  brought  suits  at  the  same  time  upon  both  poli- 
cies, and  one  of  the  insurers  paid  into  court  one  half  of  the  actual 
loss,  (deducting  certain  set-offs),  which  was  taken  out  by  the  plain- 
tiff. Held,  this  was  jjriwid  facie  evidence  of  an  election  to  hold 
each  insurer  liable  for  one  half.  —  Ibid, 

9.  Two  days  before  the  expiration  of  a  policy,  fully  insuring  a 
vessel  on  time,  the  defendants  insured  her  at  and  from  Boston  to 
Charleston,  with  a  proviso,  that,  in  case  of  prior  insurance,  the  de- 
fendants should  be  liable  only  for  the  deficiency  thereof  in  covering 
the  property,  whether  for  the  whole  voyage,  or  from  one  port  of 
loading  or  discbarge  to  another.  The  vessel  sailed  from  Boston 
before  the  first  policy  expired,  but  was  lost  after  it  expired.  Held, 
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the  second  policy  attached,  though  the  first  remained  in  full  force 
till  after  the  vessel  left  Boston,  and  therefore  the  defendants  were 
liable.  — Kent  v.  Manufacturers^  ^c.  xviii.  19. 


D.  Total  loss ;  abandonment  and  sale  of  property  insured. 

1 .  The  valuation  of  a  vessel  in  a  valued  policy  is  conclusive, 
upon  the  question  whether  the  cost  of  repairing  an  injury  sustained 
by  her  will  exceed  half  her  value,  and  constitute  a  total  loss.  — 
Orrokv,  Commonwealth^  ^c.  xxi.  456. 

2.  If  by  the  policy  an  abandonment  is  allowed,  only  in  case  of 
loss  exceeding  half  the  amount  of  insurance,  and  •if  the  valuation 
includes  the  premium  ;  the  insured  cannot  abandon,  unless  the  loss 
exceeds  one  half  of  the  whole  valuation,  the  premium  included. — 
Ibid. 

3.  If,  in  order  to  repair  a  vessel,  it  is  necessary  to  raise  money 
at  marine  interest,  the  rule  of  deducting  one  third  new  for  old  is  to 
be  applied  to  such  interest,  in  determining  the  amount  for  which 
the  insurers  are  liable.  —  lUd, 

4.  In  making  up  the  loss  of  fifty  per  cent,  which  justifies  an 
abandonment,  the  vessel's  proportion  of  items  of  general  average 
is  not  to  be  added  to  the  partial  loss.  —  Ibid. 

5.  In  an  action  for  a  policy,  the  question  being  whether  the  loss 
was  partial  or  technically  total,  the  judge  "  desired  the  jury,  if 
they  found  for  a  total  loss,  to  state  the  items  of  damage,  which,  in 
their  opinion,  exceeded  one  half  the  sum  insured."  Held,  a  reg- 
ular and  correct  instruction.  —  Ibid. 

6.  There  is  no  constructive  total  loss,  under  a  valued  policy, 
unless  the  loss  exceeds  half  the  valuation,  including  premium.  — 
Hall  V.  Ocean,  Sfc.  xxi.  472. 

7.  Items,  properly  belonging  to  the  account  of  general  average, 
shall  not  be  included  in  the  estimate.  —  Ibid. 

8.  Nor  expenses  incurred  in  ascertaining  the  extent  of  loss.  — 
Ibid. 

9.  Nor,  as  part  of  the  particular  average,  the  wages  and  pro- 
visions of  the  officers  and  crew,  during  the  repairs.  But  a  reason- 
able allowance  should  be  made  for  the  custody  of  the  vessel,  if 
necessary,  during  the  repairs,  and  for  superintendence,  which 
allowance  should  be  charged  to  the  account  of  labor  ;  and  from 
this  charge  the  deduction  is  to  be  made  of  one  third  new  for  old. 
—  Ibid. 
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10.  A  vessel  insured  at  BostOQ,  while  going  to  Mobile,  struck 
on  Carysford  reef,  and  was  injured  to  the  amount  of  more  than 
one  half  her  value,  but  was  got  off  and  reached  Mobile  in  safety. 
While  lying  there,  she  was  surveyed,  and  a  sale  recommended. 
She  was  then  sold  by  the  master,  who  was  also  a  part-owner  and 
one  of  the  insured,  without  consulting  the  insurers  or  the  agent  of 
the  owners  at  Boston.  Held,  the  sale  was  not  justifiable.  — 
Peirce  v.  Oeean,  ^c,  xviii.  83. 

11.  When  the  facts  became  known  in  Boston,  the  agent  of  the 
owners,  to  whom,  by  the  policy,  the  loss  was  payable,  called  on 
the  insurers  with  the  protest  and  other  usual  proofs  of  loss,  and  a 
written  claim  for  a  salvage  loss,  arising  from  the  vessel's  getting  on 
the  reef  on  her  way  to  Mobile,  where  she  was  surveyed,  con- 
demned and  sold  for  the  good  of  all  concerned  ;  charging  the  in- 
surers with  the  Hlue  of  the  vessel,  and  crediting  them  with  the 
proceeds  of  sale,  and  demanding  payment  for  a  total  loss.  The 
agent  afterwards  brought  a  suit  against  the  insurers,  claiming  for  a 
total  loss,  and  alleging  a  joint  interest  in  the  master  and  other  part- 
owners.  Held,  under  such  declaration,  no  distinction  could  be 
made  between  the  rights  of  other  part-owners  and  those  of  the 
master,  who  could  not  found  a  claim  for  a  total  loss  upon  his  own 
unauthorized  act,  nor  make  a  valid  abandonment,  the  sale  having 
passed  his  interest  as  a  part-owner ;  that  (semble)  the  other  own- 
ers ratified  the  sale  and  lost  their  right  to  abandon,  by  joining  in 
the  claim  against  the  defendants,  therein  setting  forth  the  sale  and 
crediting  the  insurers  with  the  proceeds  ;  that  there  was  in  fact  no 
abandonment,  which  required  a  relinquishment  of  the  vessel  or  of 
some  interest  in  her  ;  that,  if  there  was  an  implied  abandonment,  it 
was  made  on  the  insufficient  ground  of  a  condemnation  and  sale  of 
the  vessel,  and  the  owners  could  not  avail  themselves  of  the  fact 
that  she  was  injured  by  the  I'eef  to  the  amount  of  more  than  one 
half  her  value  ;  and  therefore,  that  there  was  not  such  an  abandon- 
ment as  would  relate  to  the  time  of  the  loss,  constitute  the  master 
an  agent  for  the  insurers,  and  make  them  responsible  for  such 
unauthorized  sale,  and  thus  for  a  total  loss.  —  Ibid. 

12.  Action  upon  a  policy  on  profits,  valued  at  $  1000.  The 
plaintifi^  had  contracted  with  A.,  that  he,  the  plaintiff,  in  consider- 
ation of  $  1000  paid  to  A.,  might  take  one  half  of  any  palm-leaf, 
which  should  be  imported  by  A.,  upon  paying  one  half  the  costs 
and  charges  when  it  reached  Boston  ;  that,  subsequently.  A., 
having  received  a  bill  of  lading  of  palm-leaf  shipped  on  his  account, 
applied  to  the  plaintiff  to  elect  whether  he  would  take  one  half  of 
it  or  not ;  that  the  plaintiff  elected  to  take  it,  and  paid  A.  $  600, 
as  an  advance,  which  was  repaid  to  him,  after  it  was  known  that 
the  palm-leaf  had  been  discharged  at  Charleston  in  a  damaged 
state  ;  and  that  there  would  have  been  a  profit,  if  the  palm-leaf  had 
safely  reached  Boston.    Held,  the  plaintiff  had  an  insurable  inter- 
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est,  and  should  recover  for  a  total  loss,  though  A.  had  received  a 
small  salvage.  —  French  v.  Hope  Ins.  Co.  xvi.  397. 

13.  If  a  vessel  is  stranded,  and  the  insurers,  haying  refused  to 
accept  an  abandonment,  take  possession  of  her  for  the  actual  and 
avowed  purpose  of  getting  her  off,  repairing  and  restoring  her  to 
the  owners,  and  she  is  afterwards  got  off  by  them,  in  good  faith 
repaired,  and  within  reasonable  time  tendered  to  the  assured,  who 
does  not  object  that  the  repairs  are  incomplete,  nor  point  out  any 
deficiency  ;  the  insurers  will  not  be  held  to  have  accepted  the 
abandonment,  though  it  afterwards  turn  out  that  there  were  defi- 
ciencies in  the  repairs  or  equipment  of  the  vessel.  —  Reynolds  v. 
Ocean,  ^c.  xxii.  391. 

14.  But  if  the  insurers,  after  taking  possession  of  the  vessel,  for 
the  avowed  purpose  of  repairing,  do  not,  in  good  faith,  proceed  to 
make  a  full  and  complete  repair,  and  re-equipment,  or  if,  when 
they  offer  to  restore  the  vessel  as  fully  repaired  and  equipped,  the 
assured  points  out  defects,  which  they  refuse  or  unreasonably  neg- 
lect to  supply  ;  the  insured  will  not  be  bound  by  the  tender,  and  the 
abandonment  will  be  deemed  to  have  been  accepted.  —  Ibid. 

15.  So  also,  if  the  vessel  is  not  got  off,  repaired  and  offered  to 
be  restored  in  reasonable  time,  after  the  insurers  take  possession 
for  that  purpose.  —  Ibid. 

16.  After  abandonment,  an  apparently  complete  repair,  a  ten- 
der to,  and  acceptance  by,  the  assured,  he  may  still  recover  for  a 
subsequently  discovered  deficiency  in  the  repairs,  as  a  partial  loss, 
—  Ibid. 

17.  Where  one  owner  of  a  vessel  obtains  insurance  for  a  cer- 
tain sum,  for  whom  it  may  concern,  payable  to  himself;  prima 
facie,  in  case  of  loss,  he  may  abandon  for  himself  and  those  for 
whom  the  insurance  was  effected,  there  being  no  evidence  of  dis^ 
sent  by  them.  —  Ibid. 

18.  Whether  an  abandonment  is  made  within  reasonable  time, 
being  a  mixed  question  of  law  and  fact,  is  a  question  for  the  jury. 
If,  where  a  vessel  is  stranded,  but  not  bilged,  the  insured,  as  soon 
as  he  has  notice,  is  uncertain  as  to  her  actual  condition,  and  waits 
a  few  days,  not  to  speculate  on  chances,  but  for  more  definite  in- 
formation, and  if  the  length  of  time  that  she  has  remained  ashore 
has  increased  the  improbabilitv  of  her  being  got  off,  and  the  loss 
continues  total  at  the  time  of  abandonment ;  these  facts  tend  to 
show,  that  the  abandonment  is  made  within  a  reasonable  time.  — 
Ibid. 

19.  When  an  underwriter,  who  has  refused  to  accept  an  aban- 
donment of  a  stranded  vessel,  takes  possession  of  her,  ior  the  pur- 
pose of  removing,  repairing  and  restoring  her  to  the  owner,  he  i^ 
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bound  to  use  all  diligence  and  despatch  in  removing  as  well  as  re- 
pairing ber ;  and  any  delay  in  the  iormer  act,  though  there  be  none 
as  to  the  latter,  will  amount  to  a  constructive  acceptance  of  the 
abandonment.  —  Reynolds  v.  Ocean^  ^c.  1  Met.  160. 

20.  So  notwithstanding  a  clause  in  the  policy,  that  ^^  the  acts 
of  the  assurer,  in  recovering^  saving  and  preserving  the  property 
insured,  in  case  of  disaster,  shall  not  be  considered  an  acceptance 
of  the  abandonment  ";  such  clause  being  inserted  ^^  diverso  intu- 
itu."—/Wd. 

21 .  A  vessel,  owned  in  part  by  the  master,  and  insured  for 
the  benefit  of  the  owners,  being  stranded,  the  master,  without  no- 
tice to  the  other  owners  or  the  insurers,  and  without  any  justifying 
necessity,  sold  her.  A  few  days  afterwards,  all  the  owners  offer- 
ed to  abandon,  and  sent  with  the  offer  an  account  of  sales.  The 
other  owners  never  expressly  disaffirmed  the  sale,  and  the  insurers 
neither  expressly  accepted  nor  refused  the  abandonment,  nor  ever 
received  the  proceeds  of  sale.  They  sent  an  agent  to  take  pos- 
session of  the  ship,  intending  to  repair  her  and  return  her  to  the 
owners,  but  the  purchasers  claimed  her  under  the  sale.  The 
insurers  then  bought  her  of  tlie  purchasers,  for  a  consideration  in- 
dependent of  the  abandonment,  repaired  and  kept  her  for  their 
own  use,  and  never  offered  to  restore  her  to  the  assured.  Held, 
the  owners  had  affirmed  the  sale,  and  therefore  had  no  interest  in 
the  vessel  which  could  be  abandoned  ;  and  that  the  insurers  did 
not  accept  the  abandonment,  but  took  and  might  hold  her  under  a 
distinct  and  independent  right. —  Badger  v.  Ocean^  ^c.  xxiii.  347. 

22.  An  injury  to  a  vessel  will  not  justify  a  sale  by  the  master, 
which  would  not  warrant  an  abandonment.  —  Orrok  v.  Common" 
wealthy  4^c.  xxi.  456. 


E.  Partial  loss  and  average. 

1.  A  policy  upon  a  vessel  stipulated,  that  the  insurer  should  not 
be  liable  for  a  partial  loss  under  fifty  per  cent.,  and  that  there 
should  be  no  abandonment  for  damage  merely,  unless  the  amount, 
under  an  adjustment  as  of  a  partial  loss,  should  exceed  half  the 
sum  insured.  The  ship  being  stranded,  the  assured  offered  an 
abandonment,  which  was  refused  ;  and  the  underwriter,  against  the 
will  of  the  assured,  within  a  reasonable  time,  got  the  vessel  off, 
repaired  her  for  less  than  half  the  sum  insured,  and  delivered 
her  to  the  assured.  Held,  the  underwriter  had  a  right  thus  to  save 
and  repair  the  vessel,  and,  not  being  liable,  unless  the  loss  exceed- 
ed half  the  sum  insured,  that  he  might  recover  from  the  assured 
the  expenses  thus  incurred  by  him.  —  QofntMrn^oeaUh^  ^'C.  v. 
Chascyxx.  142. 


INSURANCE.  251 

3.  In  adjusting  a  partial  loss,  under  a  policy  on  the  freight  of  a 
cargo  of  cotton  and  tobacco,  which  freight  is  valued  at  an  entire 
sum,  the  valuation  should  be  applied  to  the  cotton  and  tobacco,  re* 
spectively,  in  the  proportion  which  the  stipulated  freight  of  each 
bears  to  the  valuation  of  the  whole  freight,  and  the  loss  be  esti- 
mated accordingly.  —  M^Gaw  v.  Ocean^  Sfc.  xxiii.  406. 

3.  Where  it  is  stipulated,  that  there  shall  be  no  abandonment, 
unless  the  damage  to  be  paid  by  the  insurers,  upon  an  adjustment 
as  of  a  partial  loss,  amount  to  one  half  of  the  agreed  value  of  the 
vessel ;  in  determining  whether  the  insured  may  abandon,  general 
average  charges  are  not  to  make  a  part  of  the  estimated  damages. 
—  Reynolds  V,  Ocean^  4^c.  xxii.  191. 

4.  If  a  vessel  at  anchor  is  in  imminent  peril,  and  in  all  probabil- 
ity will  soon  sink  at  her  anchors,  or  part  her  cables  and  drive  on 
shore,  unless  her  cables  are  cut,  and  they  consequently  are  cut, 
and  the  vessel  voluntarily  run  ashore,  as  the  best  means  of  saving 
life  and  property  ;  whether  the  voyage  is  resumed  or  the  cargo  re- 
loaded or  not,  the  expense  of  getting  the  vessel  off  is  a  subject  of 
general  average.  —  Ibid, 

5.  Where  a  general  average  loss  is  adjusted  at  the  port  of  des- 
tination, according  to  the  law  and  usage  thereof,  of  which  the  as- 
sured pays  his  contributory  share  ;  he  may  recover  it  from  the  in- 
surers, though  the  contributory  interests  have  been  estimated  upon 
principles,  differing  from  those  which  prevail  at  the  place  of  the 
contract. —  Laring  v.  JVepfune,  ^c.  xx.  411. 

6.  A  vessel  was  insured  in  the  coasting  trade,  back  and  forth- 
one  or  more  fishing  voyages,  the  insurers  to  be  liable  for  general 
average,  however  small.  The  vessel  went  ashore  in  a  storm, 
the  crew  boarded  on  shore  and  board  was  paid  for  them,  but  they 
were  not  dismissed  from  the  vessel.  By  the  labor  of  the  master 
and  crew  and  other  hired  persons,  she  was  got  off,  and  fitted  to 
sail,  and  returned  to  her  home-port.  A  part  of  her  outfits  were 
sold  by  the  master  at  the  place  where  she  went  ashore,  to  raise 
money  for  the  expense  of  getting  her  off,  &c.,  he  having  no  other 
means  therefor.  Held,  the  labor  and  board  of  the  master  and 
crew,  while  getting  off  the  vessel,  were  not  a  general  average,  for 
which  the  insurers  were  liable.  Otherwise  with  the  labor,  &c.,  of 
the  persons  hired,  and  the  loss  on  the  sale  of  the  outfits.  •'^CriZd^  v. 
Eagk^  SfC.  2  Met.  140. 


F.  What  avoids  an  insurance. 

1.  Insurance  upon  a  ship  '^  at  and  from  Boston  to  St.  Thomas 
and  a  market  in  the  West  Indies,  and  at  and  from  thence  to  a  port 
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of  discbarge  in  the  United  States."  Tbe  vessel  arrived  safely  at 
St.  Thomas,  and,  having  discharged  about  one  third  in  weight  of 
her  cargo,  received  mackerel  for  ballast,  her  safety  requiring  it, 
and  no  delay  being  caused  thereby.  She  then  proceeded  off 
Ponce,  in  Porto  Rico,  and,  being  compelled  by  the  government  of 
that  island  to  enter,  although  there  was  no  market  there  for  her  car- 
go, landed  a  quantity  of  mackerel  to  secure  the  port  dues.  Upon 
hearing  of  a  fire  at  Guayama,  a  port  of  the  same  island,  eastward 
of  Ponce,  the  vessel  went  there,  and,  after  selling  part  of  her  car- 
go, and  receiving  part  of  the  return  cargo,  returned  to  Ponce,  sold 
the  rest  of  the  outward  cargo,  and  completed  the  return  cargo. 
On  the  homeward  voyage  to  this  country,  she  was  lost.  Held, 
the  receiving  the  mackerel  at  St.  Thomas,  and  landing  it  at  Ponce, 
were  protiected  by  the  policy  ;  that  even  if  the  ship  was  unseawor- 
thy  on  the  voyage  from  Ponce  to  Guayama,  on  account  of  her 
landing  the  mackerel  at  Ponce,  the  insurers  were  still  liable,  as  the 
defect  was  cured  before  the  loss  ;  and  that  the  return  to  Ponce,  to 
dispose  of  the  rest  of  the  outward  cargo  and  complete  the  return 
cargo,  was  not  a  deviation.  — DebloU  v.  Ocean  Ins.  Co.  xvi.  303. 

a.  Misrepresentation  or  concealment. 

2.  Tbe  time  of  sailing  is  not  per  se  a  material  fact,  which  the 
law  requires  to  be  communicated  to  the  insurers.  But,  where  the 
vessel  is  a  missing  ship,  or  sailed  immediately  after  a  violent 
storm,  and  this  is  known  to  the  insured,  but  not  to  the  insurer,  the 
concealment  of  the  time  of  sailing  by  the  insured  avoids  the  poli- 
cy. —  Fiske  V.  JVew  England^  ^c.  xv.  310. 

3.  Insurance,  March  13,  1832,  "  at  and  from  Boston  to  Smyr- 
na, and  at  and  from  thence  back  to  Boston."  The  vessel  sailed  on 
November  18  or  19,  1831,  from  Boston,  and  was  never  heard  of 
afterwards,  but  was  not  out  of  time,  when  the  insurance  was  effect- 
ed. November  22,  there  was  a  severe  storm  in  Boston,  and  one 
underwriter  refused  to  insure  the  vessel,  upon  learning  that  she  pre- 
viously sailed.  Several  underwriters  testified,  that  ordinarily  they 
should  not  charge  a  higher  premium  on  account  of  the  ship's  hav- 
ing sailed,  but  that  they  should  have  done  so  m  this  particular 
season,  which  was  unusually  severe  and  destructive  ;  but  it  ap- 
peared, that,  on  February  23,  1832,  the  profits  of  a  part  of  the 
cargo  of  this  vessel  were  insured  at  the  same  rate,  the  underwriter 
knowing  that  she  had  been  gone  a  long  time.  Held,  the  time  of 
sailing  was  not  a  material  fact,  necessary  to  be  communicated  to 
the  underwriters  ;  but,  if  it  were,  the  burden  was  on  them  to  prove 
that  it  was  not  communicated.  — Ibid. 

4.  Stipulation  in  a  policy  upon  a  coasting  vessel,  that  the  com- 
paay  should  not  be  ^^  liable  for  any  damage  to  or  from  her  sheath- 
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log."  It  was  proved,  that  sheathing  was  not  considered  advan- 
tageous to  coasters.  Held,  no  warranty  that  the  vessel  was 
sheathed,  and,  if  a  mere  representation,  it  was  immaterial. — 
JMartin  v.  Fishings  ^c.  xx.  389. 

5.  Insurance  upon  a  building  of  the  plaintiff,  which  stood  upon 
another  person's  land,  under  a  verbal  contract  terminable  by  the 
latter  upon  six  months'  notice.  This  fact  was  not  communicated 
to  the  insurers,  nor  did  they  make  any  inquiry  concerning  the 
plaintiff's  title.  Held,  not  to  be  a  material  concealment,  which 
avoided  the  policy.  —  Fletcher  v.  CommontoeaUhy  ^c.  xviii.  419. 

6.  The  defendants,  a  mutual  insurance  company,  insured  certain 
property,  to  an  amount  predicated  upon  an  exaggerated  represen- 
tation of  the  plaintiff's  interest,  but  they  knew  or  might  have 
known  the  true  worth  of  it ;  and  the  plaintiff  paid  a  premium  and 
incurred  liabilities  as  a  member  of  the  company,  proportioned  to 
such  representation.  Held,  in  the  absence  of  fraud,  the  defend- 
ants were  liable  to  the  whole  amount  of  insurance.  —  Borden  v. 
Hinghamj  ^c.  xviii.  523. 

7.  A  statement,  made  by  the  insured  at  the  time  of  procuring 
insurance,  merely  as  to  his  intentions,  is  not  a  representation,  and 
will  not  affect  the  policy,  unless  fraudulent.  —  Bryant  v.  Ocean^ 
Sfc.  xxii.  200. 

8.  Thus,  where  the  assured,  at  the  time  of  effecting  a  policy 
upon  a  vessel,  wrote  to  the  underwriter  that  he  was  taking  in  pav- 
ing-stones for  ballast,  and  should  fill  up  the  vessel  with  hay  for 
New  Orleans,  instead  of  which  he  put  in  a  cargo  of  stones  alone, 
thus  increasing  the  perils  of  the  voyage  ;  held,  in  the  absence  of 
fraud,  and  of  any  evidence  that  he  was  not  then  taking  in  stones  as 
represented,  or  that  he  did  not  intend  to  take  in  a  cargo  of  hay, 
the  policy  was  not  void,  though  the  letter  contained  other  state- 
ments amounting  strictly  to  a  representation^  and  the  underwriters 
understood  the  whole  as  such  ;  and  that  such  letter  was  not  evi- 
dence of  an  agreement  not  contained  in,  and  limiting  the  effect  of, 
the  policy.  — Ibid, 

b.  Want  of  sea'^orthiness. 

9.  A  vessel,  seaworthy  when  the  policy  attaches,  will  be  pre- 
sumed to  continue  so,  while  the  risk  continues.  —  Martin  v.  Fish- 
ings Sfc.  XX.  389. 

10.  If  a  vessel,  in  course  of  her  voyage,  touch  at  a  port  where 
she  may  repair,  and  leave  it  with  a  defect  in  her  bottom,  produced 
during  the  voyage  by  perils  of  the  seas,  and  which  causes  her  to 
founder,  but  which  the  captain  had  no  reason  to  suspect  while  she 
was  in  port,  or  no  reason  to  consider  as  preventing  her  safe  re- 
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turn  without  being  repaired  ;  the  insurers  are  liable.  —  Starbuck 
V.  Jfevf  Englandj  ^c.  xix.  198. 

1 1 .  Where  a  vessel,  insured  out  and  home,  sails  with  officers 
and  a  crew  competent  for  the  voyage,  but  the  master  becomes  in- 
competent to  command  at  the  foreign  port,  she  is  not  thereby  ren* 
dered  unseaworthy,  and,  though  she  sails  from  such  port  under  bis 
command,  and  is  lost  from  this  cause,  upon  the  homeward  passage, 
the  insurers  are  liable,  (Wilde  J.  dissen.)  —  Copeland  v.  JV*ew 
Englatid^  ^c.  2  Met.  432. 

12.  So  also,  though  from  want  of  judgment,  or  even  culpable 
negligence,  the  mate  omitted  to  take  the  command  ;  it  being  his 
duty,  under  the  circumstances,  so  to  do,  and  his  right  to  use  all 
lawful  means  for  establishing  his  authority,  (Wilde  J.  dissen.)  — 

md. 

c.  Subsequent  insurance,  assignment  of  the  policy y  and  sale 
or  alteration  of  the  property. 

13.  A  policy  of  insurance  against  fire  provided,  that  any  subse- 
quent insurance  by  any  other  insurer,  without  written  consent  of 
the  former  one,  should  ipso  facto  annul  the  first  policy.  A  subse- 
quent policy,  issued  by  another  insurer,  provided  that,  if  there 
had  been  any  other  insurance  without  the  knowledge  and  consent 
of  the  subsequent  insurer,  the  last  policy  should  be  null  and  void. 
In  an  action  upon  the  first  policy,  held,  the  latter  one,  being  by 
its  terras  void,  could  not  be  set  up  as  a  defence,  and  that  the  de- 
fendants were  liable.  — Jackson  v.  Massachusetts^  ^c.  xxiii.  418. 

14.  The  plaintiff  being  owner  of  a  steamboat,  his  agent  pro- 
cured a  policy  of  insurance  upon  her,  for  one  half  her  valuation, 
pavable  in  case  of  loss  to  the  agent,  who,  when  the  insurance  was 
efl^cted,  and  also  at  the  time  of  loss,  was  a  creditor  of  the  plaintiff, 
and  in  whose  hands  the  policy  remained  till  after  the  loss.  The 
agent's  debt  was  afterwards  paid.  The  policy  was  to  be  void  "  in 
case  of  its  being  assigned,  transferred,  or  pledged,  without  the 
previous  consent  in  writing  of  the  assurers."  Before  the  loss, 
the  plaintiff,  without  consent  of  the  insurers,  made  a  general  as- 
signment of  all  his  property,  including  the  boat  and  other  vessels, 
and,  among  various  classes  of  choses  in  action^  ^'  all  policies  of 
insurance,"  in  trust  for  payment  of  creditors,  some  in  full,  others 
in  full  or  pro  rat&y  the  surplus,  if  any,  to  be  applied  to  the  use  of 
the  plaintiff,  provided  the  second  class  of  creditors  should  within 
a  certain  time  discharge  their  claims,  and,  if  any  one  of  them 
should  refuse  to  do  so,  his  share  to  be  divided  ratably  among  those 
who  should  release.  Nearly  all  the  creditors  signed  a  release. 
After  payment  in  full  of  these  creditors,  there  was  a  surplus  of 
property,  without  the  sum  insured.     Held,  the  assignment  did  not 
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include  this  policy,  but  only  those  which  might  legally  be  assigned 
by  the  plaintiff.  —  Lazarw  v.  CommonwtaUh^  Sfc.  xix.  81. 

15.  Held,  after  the  assignment,  the  plaintiff  had  an  insurable 
interest  in  the  boat.  —  Ibid, 

16.  Held,  such  interest  was  the  full  value  of  the  boat,  and  not 
such  proportion  thereof,  as  the  surplus  of  the  assigned  property, 
after  payment  of  debts,  bore  to  the  whole  value  of  that  property. 
—  iWd. 

17.  An  agreement  was  made  between  the  assignee  and  some 
of  the  creditors,  in  which,  after  reciting  that  the  creditors,  parties 
to  the  assignment,  had  agreed  to  discharge  the  plaintiff,  upon  re- 
ceiving one  fourth  of  their  respective  claims  in  cash,  and  the 
'^  whole  of  the  remaining  assets  as  set  forth  under  the  agreement," 
it  was  stipulated  that  the  assignee  should  coDect  the  remaining  as- 
sets, and  divide  them  pro  ratd,  among  the  creditors.  Held,  as  the 
plaintiff  was  no  party  to  this  agreement,  and,  as  it  did  not  mean 
that  a  surplus  after  payment  of  the  debts  in  full  should  be  divided 
among  the  creditors,  the  plaintiff  was  not  thereby  divested  of  his 
insurable  interest.  —  Ibid, 

18.  A  policy  of  insurance  against  fire  provided,  that,  if  the 
building  should  be  alienated  by  sale  or  otherwise,  the  policy  should 
thereupon  be  ipso  facto  void.  So  also,  when  any  estate  mortgag- 
ed should  be  taken  possession  of  by  the  mortgagee  for  breach  of 
condition.  Held,  the  insured  might  mortgage  the  property,  and 
the  policy  would  remain  in  force,  while  he  retained  possession, 
and  till  an  entry  for  foreclosure.  —  Jackson  v.  Massachusetts^  ^e. 
xxiii.  418. 

19.  The  charter  of  the  defendants,  an  insurance  company,  pro- 
vided, that  any  alteration  in  a  building  insured,  exposing  it  to  great- 
er risk  from  fire,  should  avoid  the  policy,  unless  an  additional  pre- 
mium and  deposit  were  afterwards  settled  with  and  paid  to  them  ; 
but  that  the  insurance  should  not  be  affected  by  alterations  or  repairs 
not  increasing  the  risk.  In  an  action  upon  a  policy,  held,  an  al- 
teration would  not  be  material,  unless  a  higher  premium  would  be 
charged  for  the  building  as  altered,  than  before  ;  but  if  an  alter- 
ation were  material,  the  defendants  need  not  prove  that  the '  loss 
was  occasioned  thereby.  — Merriam  v.  Middlesex^  ^c.  xxi.  162. 


G.  Return  of  premium. 

Where  one  instu*ed,  owning  but  part  of  a  vessel,  pays  for  insur- 
ance in  his  own  name  on  the  whole  ;  upon  a  count  for  money  had 
and  received,  he  may  claim  a  return  of  premium  for  the  short  in- 
terest. —  Finney  v.  Warren^  ^c.  1  Met.  19. 
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H.  Actions   upon  policies   of  insurance,   and  evidence 
therein. 

1 .  Action  upon  a  policy  on  a  ship.  The  plaintiff  offered  no 
evidence,  that  any  preliminary  proof  was  exhibited  to  the  defend- 
ants before  suit,  except  an  abandonment,  a  demand  of  payment, 
and  an  agreement  to  leave  the  case  to  arbitration  ;  but  the  defend- 
ants always  refused  payment,  on  the  ground  of  unseaworthiness, 
and  not  for  the  want  of  further  preliminary  proof.  Held,  they 
had  hereby  waived  their  right  to  such  proof,  or  that  it  might  be 
presumed  to  have  been  furnished.  —  Martin  v.  Fishing j  ^c.  xx. 
389. 

2.  The  opinion  of  the  vendor  of  a  vessel,  formed  after  a  par- 
tial I6ss  and  repairs  made  upon  her,  upon  examination  of  the  doc- 
uments and  evidence,  on  the  point  whether  the  loss  was  one  for 
which  the  defendants  were  liable,  is  not  evidence.  —  Rider  v. 
Oceanj  <fyc.  xx.  259. 

3.  In  an  action  upon  a  policy,  made  payable  to  A.,  for  whom 
it  might  concern,  brought  by  B.,  a  party  interested  jointly  with  oth- 
ers ;  the  defendants,  without  filing  a  set-off,  moved  that  the  sums 
due  them  from  B.,  should  be  deducted,  according  to  the  terms  of 
the  policy,  from  the  loss  to  be  paid.  The  motion  was  overruled, 
but  judgment  was  suspended,  to  give  the  defendants  opportunity 
for  a  cross  action  ;  saving,  however,  the  lien  of  the  plaintiff's  at- 
torney upon  the  judgment  for  his  fees.  —  Ibid. 

4.  Insurance  upon  a  ship  at  sea.  Upon  the  margin  of  the  pol- 
icy it  was  written,  that  she  had  been  spoken  with  on  the  27tb  of 
August.  Held,  parol  evidence  was  inadmissible,  that  a  memoran- 
dum was  left  with  the  underwriters,  intended  as  a  guide  for  the 
policy,  stating  that  she  was  spoken  on  the  20th  ;  and  that  "  27th," 
was  inserted  by  mistake. -— £wcr  v.  Washington  Ins,  Co.  xvi. 
502. 

5.  In  an  action  upon  a  policy  on  a  vessel,  it  appeared  that  a 
survey  was  called  in  a  foreign  port,  the  vessel  having  been  injured, 
and  that  the  surveyors  recommended  a  sale.  Held,  the  plaintiff 
should  not  prove,  by  the  testimony  of  one  of  the  surveyors,  the 
declarations  and  opinions  of  another,  while  making  the  survey,  the 
plaintiff  having  in  his  possession  the  deposition  of  the  latter  ;  and, 
even  if  it  were  otherwise,  the  plaintiff  waived  any  objection  to  the 
rejection  of  such  evidence,  by  afterwards  offering  the  deposition. 
—  Orrok  v.  CommoniBeaUh^  4^c.  xxi.  456. 

6.  On  the  question,  whether  the  cost  of  repairs  would  exceed 
half  the  value  of  the  vessel,  held,  evidence  was  not  admissible, 
tending  to  show,  jhat  she  was  worth  more  before  the  injury,  than 
she  would  have  been  after  being  repaired.  —  Ibid. 
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1.  Action  upon  an  account  for  money  paid  and  for  professional 
services.  It  appeared,  that  the  defendant  wrote  to  the  plaintifif, 
that  he  would  call  according  to  his  request  and  settle  with  him. 
Held,  this  letter  proved  a  demand,  and  gave  the  plaintiff  a  claim 
for  interest  from  its  date.  — Barnard  v.  BarthoUmew^  xxii.  291. 

2.  In  assumprit  for  mone^  paid,  the  plaintiff  is  entitled  to  inter- 
est from  the  time  of  payment,  without  a  demand.  —  Ihley  v.  Jew- 
etf,  2  Met.  168. 

3.  Where  the  ad  damnum  in  a  writ  is  too  small,  to  cover  the 
interest  which  accrues,  pending  a  petition  hy  another  creditor  to 
vacate  the  plaintiff's  attachment,  but  is  large  enough  to  include  in- 
terest, if  such  petition  had  not  been  presented  ;  the  plaintiff,  pre- 
vailing against  the  petitioner,  is  not  entitled  to  recover  of  him,  as 
damages,  the  interest  first  named,  if  the  defendant,  after  the  filing 
of  the  petition,  delayed  judgment  by  appearing  and  pleading.  — 
Guild  V.  Guildj  2  Met.  229. 


(See  Poor  Debtors.) 

1.  Upon  the  division  of  Boston  into  wards  in  1822,  a  part  of 
the  boundary  line  of  the  fifth  ward  was  described  in  the  selectmen's 
return  as  running  by  the  river\  which  was  a  navigable  arm  of  the 
sea.  St.  1822,  c.  86,  (passed  in  1823,)  declared  the  prison-lim- 
its of  Suffolk  County,  with  reference  to  certain  contracts,  to  be 
co*extensive  with  the  exterior  boundary  of  the  fifth  ward  of  Bos- 
ton, ^^  as  the  same  is  now  defined."  Held,  such  prison-limits  did 
not  extend  into  the  river  beyond  low-water  mark.  —  Trull  v. 
JVhukry  xix.  240. 

2.  Held,  this  construction  of  the  statute  could  not  be  controlled 
by  evidence,  that  prisoners  having  the  liberty  of  the  yard  in  Suf- 
folk, had  been  accustomed,  from  the  time  when  the  limits  were 
established,  to  visit  certain  places  beyond  low-water  mark.  — Ibid. 

33 
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J.  Effect  of  a  fcMmer  judgment  upon  a  new  action. 
B.  Other  matters  relating  to  judgments. 


J.  Effect  of  a  former  judgment  upon  a  new  action. 

1.  A  former  judgment,  between  the  same  parties,  for  the  same 
cause  of  action,  is  admissible  in  evidence  under  the  general  issue. 
—  French  v  JV«ai,  xxiv.  66. 

2.  A  judgment  for  the  defendant,  on  general  demurrer  to  the 
declaration,  not  rendered  upon  the  merits,  is  no  bar  to  a  subse- 
quent suit.  —  Wilbur  v.  Gilmort^  xxi.  260. 

3.  Where  the  question  to  be  tried  in  one  suit  has  been  really 
tried  i»  another,  but  this  does  not  appear  by  the  issue  upon  the 
record  ;  parol  evidence  is  admissible  to  prove  the  identity.  — 
Eastman  v.  Cooper,  xv.  276. 

4.  In  an  action  of  debt  on  a  judgment  of  the  Court  of  Com- 
mon Pleas,  the  judgment  cannot  be  impeached  as  erroneous  by 
plea.  The  remedy  is  a  writ  of  error.  —  Cook  v.  Darlings  xviii. 
393. 

6.  Where  the  items  claimed  in  a  suit  might  have  been  proved 
in  a  previous  action  between  the  same  parties,  it  is  presumed  that 
they  were  thus  proved  ;  but  this  presumption  may  be  rebutted.  — 
Badger  v.  TUcomb,  xv.  409. 

6.  Where  the  claim  sued  upon  was  proved  in  a  former  suit, 
not  for  the  purpose  of  recovering  it,  but  by  way  of  answer  to  the 
defence  against  another  claim,  the  former  judgment  is  no  bar  to 
the  second  action.  —  Ibid, 

7.  If,  upon  a  promise  made  by  A.  and  B,  an  action  is  brought 
against  A.  alone,  and  there  is  no  plea  in  abatement,  but  a  trial  on 
the  merits,  and  judgment  for  the  defendant,  this  judgment  is  a  bar 
to  a  new  action  against  A.  and  B.  jointly.  —  French  v.  JVeal,  xxiv. 
56. 

8.  Held,  the  same  rule  applied  to  the  following  facts.  The 
two  actions  were  upon  a  note  indorsed  to  the  plaintiff  in  blank  and 
declared  on  by  him  as  indorsee,  but  at  the  trial  of  the  first  action 
he  filled  up  the  blank,  so  as  to  make  the  note  payable  to  him  as  the 
payee's  agent.  The  defendant  objected,  in  the  first  action,  that 
the  note,  with  the  indorsement  thus  filled  up,  did  not  support  the 
declaration,  but  it  was  admitted  in  evidence,  and  a  verdict  and 
judgment  upon  the  merits  rendered  for  the  defendant.  —  Ibid. 
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9.  A^and  B.  each  brought  a  suit  against  C,  to  try  the  same 
question  of  title  to  an  undivided  part  of  certain  land.  A.'s  action 
was  continued,  hy  agreement  of  A.  and  C,  to  abide  the  result  of 
B.'s  ;  and  in  the  latter  action  C.  recovered  a  verdict  and  a  judg- 
ment for  costs,  whereupon  A.  became  nonsuit,  and  had  a  judgment 
for  costs  against  him.  Held,  A.  might  bring  a  new  suit  against 
C.  for  the  same  cause.  —  Ensign  v.  Bartholomew^  1  Met.  274. 

10.  Assumpsit  against  A.,  B.  and  C,  upon  seven  promissory 
notes,  purporting  to  be  made  by  them  as  partners.  Plea  in  bar 
and  estoppel  by  B.  and  C,  that  the  plaintiff  brought  a  previous 
suit  against  A.,  B.  and  C,  upon  another  note,  payable  on  de- 
mand; that  B.  and  C.  pleaded  the  general  issue  ;  that  the  plain- 
tiff alleged  and  proved,  that  the  note  sued  was  given  instead  and 
in  consideration  of,  and  as  security  for,  the  seven  notes,  which 
were  not  due  at  the  commencement  of  that  suit ;  that  B.  and 
C.  alleged  the  seven  notes  to  have  been  made  by  A.  for  his 
own  use  and  in  fraud  of  them,  which  was  known  to  the  plain- 
tiff when  he  took  them ;  that  these  facts,  and  whether  B.  and 
C.  promised  as  alleged,  were  the  issues  tried,  and  a  verdict  and 
judgment  were  rendered  for  the  defendants,  which  judgment  re- 
mains in  force.  Held,  this  plea  was  no  bar  to  the  action,  because 
the  former  cause  of  action  was  not  the  same,  and,  though  the  valid- 
ity of  the  same  notes  was  in  effect  tried,  it  was  only  collateral  to 
the  issue.  —  Eastman  v.  Cooper ^  xv.  276. 

11.  Held,  the  former  judgment  could  not  be  pleaded  as  an  es- 
toppel, the  same  point  not  being  put  in  issue  on  the  record  and 
directly  found  by  the  jury.  —  Ibid. 

12.  Held,  the  former  verdict  and  judgment  were  competent, 
though  not  conclusive  evidence,  under  the  general  issue,  that  the 
seven  notes  were  not  given  for  a  partnership  debt,  and  that  the 
plaintiff  knew  it.  —  Ibid. 

13.  The  defendant  accepted  an  order,  to  pay  a  certain  sum  out 
of  the  first  money  received  from  a  newspaper  establishment. 
Held,  he  was  bound  to  pay  from  time  to  time,  on  request,  as  he 
received  the  money  ;  and,  upon  failing  to  do  so,  was  liable  to  suc- 
cessive actions.  —  PA'ry  v.  Harrington^  2  Met.  368. 

14.  Action  upon  a  contract  of  indemnity  against  the  claim  of 
one  A.  Held,  the  plaintiff  might  offer  in  evidence  the  record  of 
a  judgment  upon  such  claim  recovered  by  A.  —  Weld  v.  JVtcAofe, 
xvii.  538. 

15.  Devise  to  chiklren,  as  tenants  in  common.  The  testator 
left  five  children,  and  a  widow,  their  mother.  Two  of  the  chil- 
dren died  intestate,  unmarried,  one  of  age,  the  other  a  minor. 
The  mother  married  again,  and,  with  her  husband,  petitioned  that 
the  share  which  descended  to  her  from  the  former  child  might  be 
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set  off  to  her,  but  made  no  claim  to  a  share  of  the  minor's  land, 
supposing,  probably,  that  the  whole  passed  to  the  surviving  chil^ 
dren.  Partition  was  made,  as  prayed  for.  The  minor's  land  re- 
mained in  the  bands  of  the  executor,  till  the  death  of  the  wife. 
Updn  a  bill  in  equity  against  the  executor,  held,  the  petition  and 
judgment  for  partition  did  not  estop  the  husband  from  claiming  a 
share  of  the  rents,  received  by  the  executor  after  the  death  of  the 
infant;  and  during  the  coverture,  nor  b&r  the  heir  of  the  mother 
from  claiming  her  share  of  the  infant's  land.  — JVash  v.  Cutler j 
xvi.  491. 

16.  Case,  for  continuance  of  an  obstruction  to  a  private  way. 
In  a  previous  action  between  the  parties  for  the  same  obstruction, 
upon  the  general  issue,  the  defendant  recovered  a  judgment. 
Held,  such  judgment  was  admissible,  but  not  conclusive  evidence 
in  his  favor,  in  this  action.  —  Kent  v.  Oerrish,  xviii.  664. 


B.  Other  matters  relating  to  judgments. 

1 .  Where  a  demurrer  to  an  information  for  additional  punish- 
ment of  a  convict  is  overruled,  respondeat  ouster  is  not  the  neces- 
sary judgment,  but  it  may  be  final.  —  Evans  v.  Commonwealth^ 
3  Met.  463. 

2.  After  conviction  before  a  justice  of  the  peace  and  perform- 
ance of  the  sentence,  the  party  cannot  be  indicted  for  the  same 
offence,  although  the  form  of  complaint  before  the  justice  was 
such  as  to  render  the  judgment  erroneous.  —  Commonwealth  v. 
Loud^  3  Met.  328. 

3.  By  Revised  Statutes,  c.  126,  §  19,  in  case  of  conviction  of 
three  distinct  larcenies  at  one  term,  there  must  be  a  single  judg- 
ment against  the  party,  as  a  common  and  notorious  thief.  Three 
separate  judgments  will  be  all  erroneous.  —  Haggett  v.  Common- 
wealthy  3  Met.  467. 

4.  One  not  a  party  to  an  illegal  judgment,  but  prejudiced  there- 
by, may  avoid  it  by  plea  and  proof.  —  Downs  v.  Fuller^  2  Met. 
135. 

6.  Where  a  plaintiff,  having  received  certain  articles  in  part  pay- 
ment of  the  debt,  brings  a  suit  and  recovers  judgment  by  default 
for  the  whole  claim,  such  judgment  is  wholly  void  as  against  a 
subsequent  attaching  creditor.  So  also,  it  is  void  in  the  hands  of 
one  who  took  an  assignment  of  the  claim,  pending  the  suit,  if  be- 
fore judgment  he  had  reasonable  notice  of  the  above  fact.  —  Peirce 
V.  Partridge^  3  Met.  44. 
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6.  Where  a  plea  to  the  jurisdiction  is  triable  by  the  record,  a 
judgment  for  the  plaintiff  is  not  peremptory,  but  respondeat  ouster. 
—  Ocean,  ^.  v.  Portsmouth,  Sfc.  3  Met.  420. 

7.  The  judgment  of  a  foreign  court,  in  a  process  of  foreign  at- 
tachment, is  conclusive  as  to  all  matters  of  right  and  title  to  prop- 
erty within  its  jurisdiction,  decided  by  such  court.  —  Barrow  v. 
West,  xxiii.  270. 

8.  A  judgment  in  the  trustee .  process  in  this  state  against  an 
inhabitant  of  the  state, -who  is  indebted  to  a  corporation  in  another 
state,  will  protect  the  trustee  ag£[inst  a  suit  brought  in  that  state  by 
the  corporation  for  the  debt.  —  Ocean,  Sfc.  v.  Portsmouth,  ^c. 
3  Met.  420. 


1.  Persons  residing  on  lands,  purchased  by  or  ceded  to  the 
United  States,  for  navy  yards,  forts  and  arsenals,  and  where  the 
only  reservation  of  jurisdiction  to  the  state  is  that  of  the  right  to 
serve  process  thereupon,  are  not  entitled  to  send  their  children  to 
the  common  schools  of  the  town  where  the  lands  lie  ;  nor  liable 
to  taxation  in  such  town ;  nor  by  such  residence  do  they  gain  a 
settlement,  or  any  elective  franchise,  in  the  town.  —  i  Met.  580. 

2.  By  St.  1800,  c.  26,  giving  the  consent  of  the  Common- 
wealth to  the  purchase  by  the  United  States  of  a  tract  in  Charles- 
town  for  a  navy-yard,  it  was  provided  that  the  state  should  retain 
concurrent  jurisdiction  over  it,  so  far  as  that  all  civil  processes,  and 
such  criminal  processes  as  might  issue  under  the  authority  of  the 
Commonwealth,  against  those  charged  with  the  commission  of 
crimes  without  such  tract,  might  be  executed  therein.  St.  1822, 
c.  103,  required  vessels  employed  in  transporting  stone  within  this 
Commonwealth,  to  be  weighed  and  marked.  Held,  in  the  case  of 
a  vessel,  used  for  transporting  stone  from  Maine  to  the  navy-yard, 
but  not  weighed  or  marked,  no  penalty  was  incurred  by  thus  using 
her,  because  the  transportation  was  not  within  this  Commonwealth 
according  to  the  intent  of  the  act,  and  because  no  offence  was 
committed  within  the  jurisdiction  of  the  Commonwealth.  —  JUitch" 
ell  V.  Tibbetts,  xvii.  298. 

3.  St.  1812,  c.  133,  gave  to  the  Municipal  Court  jurisdiction, 
concurrent  with  the  Supreme  Court,  of  all  offences  not  capital. 
Held,  the  former  court  was  thus  empowered  to  sentence,  in  the 
same  way  that  the  latter  might  sentence,  persons  convicted  of  such 
offences.  —  Hopkins  v.  Commonwealth,  3  Met.  460. 

4.  By  St.  1840,  c.  87,  the   Supreme  Court  has  original  and 
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exclusive  jurisdictioa  of  all  writs  of  entry,  except  for  the  foreclo* 
sure  of  mortgages.  Held,  this  exception  applies  to  a  suit  for  fore- 
closure of  a  mortgage,  though  the  mortgage  is  not  referred  to  in 
the  declaration.  —  Ingalls  v.  Richardson^  3  Met.  340. 

5.  Trespass,  for  taking  and  carrying  away  the  plaintiff's  ^^  small 
fish^house  or  camp,"  and  burning  up  and  destroying  his  ^'  wooden 
camp  or  small  house,"  upon  an  island  in  another  state.  The  evi- 
dence showed  that  the  injury  was  done  to  a  building,  without  a 
cellar,  about  nineteen  feet  square,  used  by  the  plaintiff  and  his 
men  as  a  dwelling,  in  the  spring,  while  catching  salmon.  Held, 
the  burden  was  on  the  defendant  to  show  want  of  jurisdiction  in 
the  court,  on  the  ground  that  the  action  was  local ;  and  that  nei- 
ther the  declaration  nor  the  evidence  showed  the  property  injured 
to  be  real  estate.  — Rogers  v.  Woodbury^  xv.  166. 

6.  A  warrant  from  the  county  commissioners  to  a  sheriff,  for 
the  impannelling  of  a  jury  to  assess  the  damages  to  a  land-owner, 
arising  from  the  location  of  a  oanal  across  his  land,  was  made  re- 
turnable to  the  Court  of  Common  Pleas,  and  was  accordingly  re- 
turned, with  the  verdict,  to  that  court,  which  thereupon  ordered 
the  warrant  and  verdict  to  be  transmitted  to  the  county  commis- 
sioners, on  the  ground  that  the  warrant  should  have  been  returna- 
ble to  the  commissioners.  Held,  the  return  of  the  warrant  was 
of  the  substance  of  the  proceeding ;  that,  if  the  warrant  should 
have  been  returnable  to  the  commissioners,  the  error  was  not 
cured  by  the  order  of  the  Court  of  Common  Pleas  ;  and  that  the 
county  commissioners  had  no  jurisdiction  over  the  warrant  and 
verdict.  —  Hampshire^  fyc.  v.  Ashley^  xv.  496. 


1.  A  member  of  the  legislature  will  be  excused  from  serving  as 
a  juror,  while  the  legislature  is  in  session.  —  CommormtaUh  v. 
WaUoUy  xvii.  403. 

2.  &.  1812,  c.  141,  §  2,  exempted  ^^  settled  ministers  of  the 
gospel  "  from  serving  asjurors.  Held,  the  act  applied  to  a  min- 
ister of  the  Methodist  Episcopal  Church,  who  belonged  to  the 
local  connexion,  and  was  therefore  bound  to  preach,  when  called 
upon,  to  churches  within  a  convenient  distance  from  his  residence. 
— Commonwealth  v.  Buzzell,  xvi.  163. 

3.  Attornies  at  law,  though  retired  from  practice,  are  exempt- 
ed from  serving  as  jurors.  —  Ex  parte  Swetty  xx.  1. 

4.  The  Revised  Statutes,  c.  96,  §  2,  do  not  absolutely  disqual- 
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ify  persons  more  than  sixty-five  years  of  age  from  servmg  as  ju- 
rors, but  only  at  their  own  election,  and  with  the  right  of  parties 
to  object  to  them  on  that  ground,  when  the  jury  are  impannelled. 
Hence,  a  verdict  will  not  be  set  aside  because  a  juror  was  more 
than  sixty-five  years  old,  and  the  fact  was  not  known  to  the  party 
excepting  till  after  a  verdict  was  rendered. — Munroe  v.  Brig^ 
hamj  xix.  368. 

5.  If  a  legal  objection  to  a  juror  is  known  to  a  party  when  the 
jury  is  iiDpannelled,  but  not  then  suggested,  it  is  held  to  be  waiv- 
ed, and  is  no  ground  of  exception  to  the  verdict.  —  Hallock  v. 
CourUyy  ^c.  2  Met.  668. 

6.  Where  a  juror,  upon  voir  dire,  disclaims  all  prejudice  be- 
tween the  parties,  in  general,  this  answer  is  decisive,  and  other  evi- 
dence will  not  be  received.  Otherwise,  for  the  purpose  of  proving 
a  cause  of  challenge,  which  may  be  unknown  to  the  juror  himself. 

—  Commonwealth  y.  Wade^  xvii.  396. 

7.  Where  a  cause  is  to  be  tried  upon  the  testimony  of  wit- 
nesses of  a  particular  religious  faith,  it  is  not  proper  to  inquire  of 
one  summoned  as  a  juror,  in  order  to  determine  his  fitness  for  the 
ofiice,  whether  he  would  believe  this  class  of  witnesses  upon  their 
oath.  —  CommormedUh  v.  Buzzell,  xvi.  163. 

8.  Indictment  for  burglary  and  arson  in  destroying  a  r^onvent, 
an  act  done  by  a  large  number  of  persons.  Held,  a  juror  might 
be  asked,  whether  he  had  expressed  or  formed  an  opinion  as  to 
the  general  guilt  or  innocence  of  all  concerned,  because,  if  he  con- 
sidered the  act  as  no  crime,  this  would  be  a  prejudice  in  the  cause. 

—  IbU. 

9.  But  not  whether  he  thinks  the  crime  charged  ought  not  to  be 
punishable,  or  to  be  differently  punished.  —  Ibid. 

10.  Action  for  double  damages,  on  account  of  an  injury  sus- 
tained through  a  defect  in  the  highway.  Held,  the  testimony  of 
jurors  was  not  admissible,  to  prove  that  the  damages  were  doubled 
in  the  verdict.  —  Hannum  v.  Belcheriown^  xix.  311. 
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1 .  In  trespass  before  a  justice,  if  the  defendant  file  a  plea  of 
title  to  real  estate,  the  jurisdiction  of  the  magistrate  is  taken  away, 
though  the  defendant  afterwards  plead  over,  and  an  issue  be  joined 
which  does  not  involve  this  question.  —  KelUy  v.  Taylor^  xvii. 
218. 
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2.  Trespass  before  a  justice  of  the  peace  for  taking  and  carry- 
ing away  a  cow.  Plea,  that  defendant  was  owner  of  a  close,  that 
the  cow  broke  into  it,  and  he  thereupon  impounded  her.  Repli- 
cation, that  defendant  injured  the  cow,  and  an  issue  thereupon, 
which  was  tried.  The  case  being  appealed,  the  Court  of  Com- 
mon Pleas  allowed  an  amendment,  putting  in  issue  the  title  to  the 
close.  Held,  the  allowance  of  such  amendment  was  erroneous.  — 
Ibid. 

3.  Upon  appeal  from  a  justice  of  the  peace,  the  defendant,  un- 
der Revised  Statutes,  c.  85,  cannot  set  up  a  title  to  real  es- 
tate, unless  either  the  pleadings,  or  some  statement  upon  the  jus- 
tice's record,  show,  that  such  title  was  concerned  or  brought  in 
question  before  him.  —  Hunt  v.  fVilson^  1  Met.  309. 

4.  Where  an  action  of  trespass  qu.  claus.^  commenced  before  a 
justice,  is  removed  to  the  Court  of  Common  Pleas  upon  a  plea  of 
title  ;  that  court  cannot  allow  a  new  assignment,  or  any  alteration 
of  •the  {headings,  which  will  change  the  nature  of  the  issue.  — 
Magoun  V.  Laphantj  xix.  419. 

6.  By  the  filing  of  such  plea,  the  justice  is  not  wholly  divested 
of  his  jurisdiction,  but  may  still  act  upon  a  motion  to  waive  or 
amend  the  plea,  to  amend  the  declaration  or  new  assign  ;  and, 
unless  the  question  of  title  arises  upon  the  pleadings,  as  ultimately 
settled,  he  must  proceed  to  a  trial.  —  Ibid. 

6.  Such  action  having  been  removed,  upon  the  plea  of  title,  to 
the  Court  of  Common  Pleas,  the  plaintiff  newly  assigned,  the  de- 
fendant pleaded  title  to  the  new  assignment,  together  with  the  gen- 
eral issue,  the  case  was  tried,  and  a  verdict  rendered  for  the 
plaintiff.  Held,  the  new  assignment  and  the  subsequent  proceed- 
ings should  be  set  aside,  and  that  there  should  be  a  repleader.  — 
Ibid. 

7.  Statutes  1797,  c.  50,  and  1828,  c.  114,  requiring  a  contin- 
uance of  actions  against  absent  defendants,  do  not  apply  to  suits 
before  justices  of  the  peace.  —  Gay  v.  Richardson^  xviii.  417. 

8.  The  justice's  court  for  the  county  of  Suffolk  has  exclusive 
jurisdiction  of  a  complaint  against  a  member  of  a  militia  company 
in  Chelsea.  Such  complaint  cannot  be  brought  before  a  justice 
of  the  peace.  —  Belcher  v.  Johnson,  1  Met.  148. 


1.  An  indictment  may,  without  duplicity,  charge  in  one  count 
the  breaking  and  entering  a  dwelling-house  with  intent  to  steal, 
and  actually  stealing  therefrom. — CommontoeaUhy.  Hope,  xxii.  1. 
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2.  The  judgment  in  such  case,  upon  a  general  verdict,  for  an 
offence  committed  in  the  day-time,  must  be  for  house-breaking, 
and  not  a  distinct  sentence  for  larceny.  —  Ibid, 

3.  The  larceny  included  in  such  conviction  cannot  make  one  of 
the  '^  three  distinct  larcenies,"  which  authorize  a  judgment  against 
the  prisoner,  that  he  is  a  common  and  notorious  thief,  under  Re- 
vised Statutes,  c.  126,  §  19.  Hence,  where  one  was  convicted 
at  the  same  term  of  the  Municipal  Court  in  Boston  of  three  such 
combined  offences,  from  neither  of  which,  by  itself,  he  had  any 
right  of  appeal,  and  upon  the  three  together  he  was  erroneously 
sentenced  to  imprisonment  for  more  than  five  years,  as  a  common 
and  notorious  thief;  held,  no  appeal  would  lie  from  such  sentence. 
—Ibid. 

4.  This  provision,  under  which  one  may  be  adjudged  a  common 
and  notorious  thief,  applies  to  aggravated  as  well  as  simple  larce- 
nies. —  Ibid. 

5.  It  seems,  under  Revised  Statutes,  e.  126,  larceny  in  a 
shop,  &c.,  in  the  night,  and  the  breaking  and  entering  of  a  shop, 
&c.,  in  the  night,  with  intent  to  steal,  &c.,  are  punishable,  though 
such  building  be  ^^ adjoining  to  or  occupied  with  a  dwelling-bouse." 
— Devoe  v.  CdrnmontoeaUhj  3  Met.  316. 

6.  Where  an  indictment,  for  stealing  in  a  shop  or  warehouse 
property  worth  less  than  $  100,  does  not  allege  that  it  was  done  in 
the  day-time  ;  the  offence  can  be  punished  only  as  a  simple  larce- 
ny. —  Haggett  V.  CommontoeaUhy  3  Met.  457. 

7.  Under  a  warrant  in  the  usual  form  on  a  complaint  for  lar- 
ceny, the  officer  may  break  and  enter  the  defendant's  shop,  and 
seize  the  article  alleged  to  be  stolen. —  Banks  v.  Fanoelly  xxi. 
166. 
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A.  What  constitutes  a  lease,  and  the  construction  and 
effect  thereof. 

1.  Contract  between  A.  and  B.,  that  B.  should  cultivate  A.'s 
farm  for  one  season,  and  deliver  him  half  the  crops,  the  grain 
to  be  threshed  and  then  divided  ;  and  should  have  the  use  of  a 
part  of  the  barn  to  pat  his  grain  in.  Held,  before  a  division,  the 
parties  ^ere  tenants  in  common  of  the  crops*  —  Walker  v.  FitU^ 
xxiv.  191, 

2.  After  the  grain  had  been  gathered  into  the  bam,  but  before 
it  was  threshed,  a  moiety  of  it  was  attached  on  a  writ  againi^  A., 
and  carried  away  from  the  barn.  After  a  judgment  against  him, 
he  paid  the  debt  and  costs,  and  no  execution  was  issued  ;  but  the 
grain  was  not  returned  to  the  barn,  either  by  A.  or  the  officer. 
A.  brings  an  action  against  B.  for  not  delivering  one  half  the  grain. 
Held,  as  A.  had  not  returned  the  grain  to  the  barn,  so  that  it 
might  be  threshed  and  divided  by  B.,  nor  brought  a  joint  action  in 
the  names  of  himself  and  B.  against  the  officer  ;  he  bad  impliedly 
notified  B.  that  he  would  look  to  the  officer  for  his  moiety,  and 
not  to  B.  ;  and  that  the  action  would  not  lie.  —  Ibid. 

3.  Lease  of  a  farm  and  a  certain  number  of  sheep,  '^  to  hold 
one  year  from  April  Ist,  1833,  reserving  550  pounds  of  wool  of  a 
quality  of  an  average  with  the  flock."  The  sheep  not  to  be 
counted  to  the  lessee  till  after  shearing  in  June  1833,  and  to  be 
counted  back  to  the  lessor  after  shearing  in  June  1834.  In  June 
1834,  the  lessee  sheared  the  sheep  and  sold  the  wool ;  and 
the  lessor  brings  trover  against  him  and  the  purchasers.  Held, 
from  April  to  June  1834,  the  lessee  had  neither  the  general  nor 
special  property  in  the  sheep,  nor  the  legal  custody  or  possession 
of  them,  but  that  he  had  a  right,  by  implication,  to  enter  on  the 
farm  at  a  suitable  time  to  shear  and  count  them  out  to  the  plain- 
tiff ;  that  the  plaintiff  had  the  general  property  in  the  sheep  and 
therefore  in  their  wool,  and  the  implied  agreement,  that  the  lessee 
should  have  aU  the  wool  over  550  pounds,  was  an  executory 
contract,  which  passed  no  title  to  any  part  of  it  till  this  quantity 
was  separated  from  the  whole,  and,  as  no  such  separation  had 
occurred  before  the  sale  and  the  plaintiff's  demand  of  the 'wool, 
he  continued  to  be  the  owner  of  it ;  that  the  measure  of  dam- 
ages was  the  value  of  the  550  pounds  at  the  time  of  conver- 
sion ;  that,  as  the  vendor  and  vendee  were  together,  both  in 
possession  of  the  wool,  and  both  refused  to  give  it  up  on  de- 
mand, there  was  a  joint  conversion  which  made  them  Jointly  lia- 
ble, without  proving  that  the  latter  knew  of  the  delect  in  the 
former's  title.  —  Chamberlin  v.  Shaw^  xviii.  278. 

4.  By  an  indenture,  A.,  the  plaintiff,  "demised,  granted,  and 
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to  farm  let"  to  A.  and  B.,  his  farm,  with  the  buildings  thereon, 
reserving  for  his  own  use  certain  rooms  and  privileges  in  the 
kitchen,  &c,,  habendum  for  one  jear,  they  covenanting  to  carry 
on  the  farm  in  a  husbandlike  manner,  to  farnisb  one  cow  and  other 
stock,  one  half  the  seed,  &c.,  and  divide  the  grain,  &c.,  and  de- 
posit A.'s  portion  in  his  part  of  the  granary  and  cellar ;  and  A. 
agreeing  to  supply  certain  farming  implements,  to  be  kept  in  repair 
by  B.  and  C.^,  twelve  cows,  &c.,  whose  product  should  be  equally 
divided  ;  the  winter  manure  to  be  put  on  the  land  at  A.'s  direction, 
the  hay  to  be  all  fed  out  on  the  farm  ;  half  of  the  calves  to  be 
reared,  if  suitable  and  promising  for  that  purpose,  and  the  other 
half  killed  for  veal.  The  hay  and  calves  having  been  attached  by 
creditors  of  B.  &  C,  A.  brings  an  action  against  the  ofBcer. 
Held,  the  above  agreement  did  not  so  vest  in  B.  dt  C.  the  hay 
and  calves  to  be  reared,  produced  on  the  farm  during  the  term, 
as  to  render  them  liable  to  attachment ;  but  the  effect  of  it  was, 
that  all  the  hay  should  be  consumed  on  the  farm,  and  such  calves 
kept^on  the  farm  till  the  term  expired,  when  the  division  was  to 
take  place.  —  Lewis  v.  Lyman^  xxii.  437. 

5.  Whether  an  instrument  is  a  lease  or  an  agreement  for  one, 
depends  on  the  intent  of  the  parties,  to  be  gathered  from  its  whole 
contents.  — Bacon  v.  Bowdoin^  xxii.  401. 

6.  A.  and  B.  entered  into  a  sealed  contract,  which,  after  re- 
^  citing  a  covenant  by  A.  to  finish  a  certain  building  then  erected, 

for  the  manufacture  of  cottoji,  furnish  water-power  and  ma- 
chinery therefor  by  a  certain  day,  and  keep  the  machinery  in  repair 
for  one  month,  proceeded  thus  :  "  And  A.  does  hereby  lease  said 
building  to  B.  for  the  term  of  ten  years  "  from  the  day  before 
named,  '^  but  B.  is  to  have  the  use  of  the  building,  &c.,  after  they 
are  completed,  free  of  rent,"  from  a  day  prior  to  the  date  of  the 
instrument,  until  they  shall  be  ready  for  operation  ;  ^^  and  B.  shall 
also  use  said  building,  free  of  rent,  for  the  purposes  of  storing  cot- 
ton and  machinery  and  making  repairs,  from  the  date  of  this  in- 
strument " ;  and  B.  covenants  to  keep  the  running  machinery  in 
repair  after  the  expiration  of  one  month.  B.  took  possession  un- 
der the  contract.  Held,  the  instrument  created  a  present  dembe, 
to  commence  in  futuroy  not  merely  an  agreement  for  a  lease.  — 
Ibid. 

7.  Lease  by  indenture  from  the  defendants  to  the  plaintiffs  of  a 
woollen  factory,  reserving  the  right  to  erect  a  machine-shop  near 
it,  and  connect  the  machinery  therein  with  the  wheel  in  the  fac- 
tory ;  ^^  and  in  case  there  shall  not,  at  any  time,  be  water  suffi- 
cient to  carry  the  works  of  the  factory  and  machine-shop  together, 
the  lessors  are  to  connect  their  works  with  the  wheel  of  the  fac- 
tory, so  as  to  use  only  so  much  water  as  is  sufficient  to  carry  the 
wheel  of  the  factory  at  speed."     Held,  the  defendants  could  not 
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exercise  their  reserved  right  of  connecting  the  machinery  of  their 
shop  with  the  wheel  of  the  factory,  until  the  lessees  bad  drawn 
water  enough  to  drive  the  machinery  of  the  factory  at  speed.  — 
Hatch  V.  fVhite,  xxii.  618. 

8.  Held,  if  the  defendants  should  connect  their  machinery  with 
the  factory-wheel  so  as  to  overload  and  prevent  it  from  running  at 
speed,  they  would  not  be  liable  to  damages  upon  the  indenture, 
without  notice  from  the  plaintiffs  that  the  wheel  was  thus  retarded  ; 
this  fact  being  known  to  the  plaintiffs  and  not  to  the  defendants.  — 
ibid. 

9.  Action  for  use  and  occupation.  The  defendant  offered  in 
evidence  a  sealed  lease,  proving  that  he  presented  it  to  the  plain- 
tiff for  her  signature,  but  she  refused,  because  it  varied  from  the 
agreement.  The  defendant  then  said,  he  could  not  come  upon 
the  farm  unless  she  signed  it,  but,  if  she  would  sign  it,  he  would 
in  two  or  three  days  have  the  lease  made  out  according  to  agree- 
ment, and  it  should  make  no  difference  with  her.  She  then  signed 
it,  and  afterwards  required  him  to  make  the  lease,  as  agreed,  but 
he  refused.  Held,  this  was  not  a  lease  executed  upon  a  condition, 
but  must  take  effect  according  to  its  terms,  unless  the  plaintiff 
could  show  fraud  to  avoid  it.  —  Brotoning  v.  Haskell^  xxii.  310. 

10.  The  owner  of  a  lot  of  land  sold  a  furnace  and  other  build- 
ings standing  thereon,  and  subsequently  leased  to  the  purchaser, 
his  heirs,  and  assigns,  the  land  and  water-privilege  on  which  the 
furnace  stood,  the  latter  covenanting  to  pay  $  10  a  year,  so  long 
as  he  should  keep  the  furnace  and  buildings  on  the  land,  in  full  for 
the  rent  of  the  premises.  The  purchaser  suffered  the  furnace  to 
go  down,  but  continued  to  pay  or  tender  the  rent,  and  one  of  the 
buildings  was  applied  to  another  use.  Held,  this  was  a  lease  for 
so  long  a  time  as  the  purchaser,  his  heirs,  and  assigns,  should 
keep  the  furnace  and  buildings  on  the  land  ;  and  that  the  lessor 
could  not  terminate  it,  there  being  no  positive  proof  of  the  pur- 
chaser's  abandoning  the  furnace,  without  allowing  him  a  reasonable 
time  to  rebuild  it.  —  Cook  v.  Bisbee^  xviii.  627. 

1 1 .  An  enjoyment  of  the  use  of  the  land  is  necessary,  in  or- 
der that  rent  may  accrue  to  the  lessor  as  a  debt.  — Bordman  v. 
Osboruy  xxiii.  295. 

12.  Land  was  leased  to  a  corporation,  whose  stockholders  were 
personally  liable,  under  St.  1826,  c.  137,  §  1,  after  ceasing  to  be 
such,  for  any  debt  contracted  by  the  company,  or  any  debts  so 
contracted,  which  might  have  accrued,  while  they  were  stock- 
holders. Held,  no  action  could  be  maintained  against  a  stock- 
holder, for  the  rent  of  a  quarter  which  commenced  after  he  had  ^ 
sold  his  shares,  though  the  lease  was  executed  before  such  sale.  —  j 
Ibid.  i 
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13.  The  Revised  Statutes,  c.  60,  §  22,  23,  do  not  declare  by 
what  acts  a  right  to  rent  shall  be  created,  vested,  or  transferred, 
but  only  how  it  may  be  apportioned  and  recovered,  when  due.  — 
CampbeU  v.  Stetson^  2  Met.  504. 


B.  Assignment  or  transfer  by  landlord  or  tenant. 

1.  A  landlord,  having  received  rent  in  advance,  sold  the  land 
before  the  expiration  of  the  time  for  which  rent  had  been  paid. 
The  purchaser  brings  an  action  for  money  had  and  received 
against  him.  Held,  this  action  did  not  lie,  even  if  it  was  agreed 
that  the  plaintiff  should  receive  such  rent. —  Stone  v.  Knighty 
xxiii.  95. 

2.  Where  rent  is  paid  in  advance,  and  the  land  afterwards  con- 
veyed without  notice  of  such  payment,  subject  to  the  lease ;  the 
tenant  is  not  liable  for  the  rent  to  the  grantee.  —  Stone  v.  PcUter- 
Sony  xix.  476. 

3.  A  lessor  cannot  recover  rent,  from  one  to  whom  his  tenant 
underlets  for  a  part  of  the  term.  —  Campbell  v.  Stetson,  2  Met. 
604. 

4.  A  woman,  having  a  life-estate  in  certain  land,  leased  it  for 
her  life,  reserving  an  annual  rent,  but  without  a  clause  of  reentry 
for  non-payment  thereof.  The  lessee  having  conveyed  the  land 
in  fee,  and  his  grantee  having  taken  possession  ;  held,  such  grantee, 
his  executor  or  administrator  was  liable  to  the  lessor  in  an  action 
of  debt  for  the  rent.  —  Daniels  v.  Richardson^  xxii.  565. 

5.  Such  grantee  having  conveyed  a  part  of  the  land,  held,  the 
rent  should  be  apportioned  to  each  part  according  to  its  annual 
value.  —  Ibid, 


C.  Tenancies  at  will  and  at  sufferance. 

1.  Waste,  committed  by  tenant  at  will,  terminates  his  tenancy, 
and  renders  him  liable  to  an  action  of  trespass  qu.  clans*  by  the 
landlord.  — Daniels  v.  Pond,  xxi.  367. 

2.  An  outgoing  tenant  at  will  of  a  farm  has  no  right  to  remove 
the  manure,  made  thereon  in  the  ordinary  course  of  husbandry,  and 
consisting  of  the  collections  from  the  stable  and  barn-yard,  or  of 
composts  formed  by  the  admixture  of  these  with  other  substances 
taken  from  the  farm  ;  and,  if  he  sell  such  manure,  to  be  removed, 
to  one  having  notice  of  the  landlord's  title,  the  purchaser  gains 
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no  property,  but  is  Cable  in  trespass  to  the  landlord  for  removing 
the  manure.  Otherwise,  with  manure  made  in  a  livery-stable,  or 
in  any  manner  not  connected  with  agriculture,  or  in  a  course  of 
husbandry.  —  Ibid. 

3.  The  tenant  himself  has  a  qualified  possession  of  the  manure, 
for  the  purpose  of  using  it  on  the  farm.  But  a  sale  by  him  vests 
the  right  ol  possession  in  the  landlord.  —  Ibid, 

4.  In  case  of  a  lease  stricdy  at  will,  an  entry  by  th^  landlord, 
and  notice  to  quit  given  to  the  tenant,  will  terminate  the  lease,  and 
revest  possession  in  the  landlord,  though  the  tenant  be  not  actually 
turned  out.  —  Ct^rZ  v.  Lotodly  xix.  26. 

5.  In  case  of  a  verbal  lease  for  a  certain  term,  the  tenant  agree* 
ing  to  quit  at  any  time  within  such  term,  if  the  premises  shall  be 
sold  ;  he  becomes  a  tenant  at  sufferance  by  remaining  in  posses* 
sion  after  a  sale,  and  is  liable  to  the  landlord  and  tenant  process 
without  notice  to  quit.  —  Hollis  v.  PtitJfiy  3  Met.  350. 

6.  The  sale  of  land,  mortgaged  with  power  to  sell,  divests  the 
mortgagor  of  all  right  and  interest,  and,  if  he  afterwards  continue 
in  possession,  he  is  a  tenant  at  sufferance.  —  Kinsley  v.  •Smes^  2 
Met.  29. 

7.  Under  §  26,  c.  60,  of  the  Revised  Statutes,  such  tenant  is 
not  entided  to  notice  to  quit,  but,  if  he  bold  possession  unlawfully, 
by  force,  is  immediately  liable  to  the  process  of  forcible  entrya 
&c.  —  Ibid. 


D.  Actions  between  landlord  and  tenant,  and  by  them 
against  strangers ;  evidence  therein  and  defences 
thereto. 

1.  Debt,  for  rent.  The  declaration  alleged  a  special,  parol  con- 
tract, by  which  the  plaintiff  leased  a  tenement  to  the  deiendant  for 
one  month,  at  a  certain  rent ;  but  the  evidence  was,  that  the  de- 
fendant, by  permission  of  the  plaintiff,  occupied  only  a  part  of  the 
tenement.     Held,  a  fatal  variance.  — Eaton  v.  Dugan^  xxi.  538. 

2.  The  owner  of  land,  held  by  a  tenancy  at  will,  may  bring  an 
action  on  the  case  for  the  obstruction  of  a  way  appurtenant  to  the 
land,  if  damage  is  thereby  caused  to  him,  though  neither  the  re- 
version is  affected,  ndr  the  rent  reduced.  —  Gushing  v.  Mams, 
xviii.  110. 

3.  A  lessor  at  will  cannot  maintain  an  action  against  a  stranger, 
for  entering  upon  the  land,  demanding  rent  from,  and  making  a 
lease  to,  the  tenant,  if  the  reversion  sustains  no  actual  damage 
dierefrom.  — French  v.  FuUer^  xxiii.  104. 
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'  4.  By  Revised  Statutes  c.  ^0,  §  26,  three  moirtfas'  notiee  is  ne«- 
cessary,  to  terminate  a  tcDancy  at  will.  It  seems,  an  action  on 
the  case,  and  not  trespass,  is  now  the  remedy  for  a  lessor  at  will 
against  a  stranger,  for  any  injury  to  the  reversion  during  the  lease. 
—  Ibid. 

5.  After  the  expiration  of  a  lease  for  years,  the  agent  of  the 
lessor  went  upon  the  land,  and  cot  trees  1:^  lus  order  and  for  his 
use,  but  the  lessee  continued  to  occupy,  cut  wood  and  ploughed 
the  land.  The  tenant  was  notified  to  quit  at  the  end  of  the  term. 
In  an  action  of  trepass  against  him  for  an  injury  to  the  soil,  held, 
the  above  notice,  though  not  requisite  to  determine  the  lease,  show- 
ed the  lessor's  intent  in  entering  by  his  agent,  and  that  such  entiy 
was  sufficient  to  sustain  the  action. — DorreU  y.  Johnson^  xy'ii. 
263. 

6.  After  the  term  expired,  the  landlord  notified  the  tenant  to 
quit,  and  commenced  the  st§.iutory  process  to  recover  possession. 
Held,  these  facts  did  not  lunount  to  an  admission  that  the  lessee's 
possession  was  lawful,  and  a  waiver  of  the  former  notice  and  en- 
try. —  Ibid. 

7.  The  same  was  held  in  relation  to  a  bond,  given  by  the  tenant 
to  the  landlord  upon  the  return  day  of  the  process,  conditioned 
that  he  should  surrender  possession.  -^  Ibid. 

8.  Complaint  under  St.  1825,  c.  89,  by  a  landlord  against  his 
tenant,  to  recover  possession  of  a  piece  of  land.  Held,  the  ten- 
ant could  not  set  up  as  a  defence,  that  the  landlord  was  disseised 
by  his  refusal  any  longer  to  pay  rent.  —  Socket  v.  Whtaton^  xvii. 
103. 

9.  It  seems,  the  right  of  possession  is  sufficient  to  sustain  this 
process  against  a  wrongful  occupant,  whether  the  parties  ever 
stood  in  the  relation  of  landlord  and  tenant  or  not.  —  Ibid.  (See 
Revised  Statutes,  Forcible  entry,  &c.) 

10.  Held,  the  word  tenement  was  used  in  this  statute  in  a  broad 
sense,  and  included  land,  as  well  as  buildings.  —  Ibid. 

11.  A  complaint  under  this  act,  by  virtue  of  St.  1826,  c.  70, 
survives  the  death  of  the  plaintiff,  and  may  be  prosecuted  by  a 
purchaser,  who  would  be  entitled  to  a  new  suit  for  possession.  -— 
Ibid. 

12.  The  complainant  hired  a  store  in  Boston  for  three  years, 
covenanting  to  pay  the  rent  and  leave  the  premises  in  good  repair 
at  the  end  of  the  term,  and  the  lessor  reserving  a  right  to  enter 
and  make  improvements.  The  front  part  of  the  land  was  taken 
and  the  front  wall  of  the  building  cut  off  by  the  city,  in  order  to 
widen  the  street.    Held,  the  term  was  not  thereby  ended,  nor  the 
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tenant  discharged  fronoi  his  covenants  to  pay  rent  and  repair.  — 
Patterson  v.  Boston^  xx.  159. 

13.  Whether  the  erection  of  a  new  wall  on  the  new  line  fixed 
for  the  street  was  in  the  nature  of  a  reparation,  made  in  compli- 
ance with  the  covenant,  or  an  addition  or  improvement,  qu.  — 
Ibid. 

14.  Held,  the  tenant,  primarily,  and,  if  he  refused,  the  land- 
lord, might  build  such  wall,  and  the  cost  of  it  was  a  good  claim 
for  damages  against  the  city.  —  Ibid. 

15.  Held,  such  claim  was  equally  valid,  whether  the  tenant 
himself  built,  or  paid  the  landlord  for  building  the  wall,  unless 
the  latter  built  it  on  his  own  account  and  received  compensation 
from  the  city  ;  in  which  case,  he  could  not  recover  from  the  ten- 
ant, and  the  city  could  not  be  held  twice  liable  for  the  same  dam- 
age. —  Ibid. 

16.  Held,  the  damage  to  the  tenant  in  losing  the  use  of  his 
store,  for  which  the  city  .was  liable,  should  be  computed  for  a  pe- 
riod reasonably  necessary  to  remove  his  goods,  make  the  repairs, 
and  move  back  ;  and  that  the  measure  of  damages  was  not  the 
rent  and  taxes,  specifically,  but  the  value  of  the  store  for  the  above 
period.  —  Ibid. 

17.  Held,  he  might  also  recover  a  compensation  for  the  dimi- 
nution in  the  value  of  the  premises,  caused  by  the  taking  of  part 
for  the  residue  of  the  term,  he  continuing  to  pay  at  the  same  rate 
the  rent  and  taxes.  —  Ibid. 

18.  But  not  damages  (it  seems)  for  loss  of  custom,  in  conse- 
quence of  occupying  a  less  favorable  place  of  business,  while  the 
repairs  were  going  on.  —  Rid. 

19.  The  lessee  of  a  mortgagor  covenanted  to  pay  rent  in  ad- 
vance. The  mortgagee  afterwards  entered  for  breach  of  condi- 
tion, threatening  to  eject  the  lessee,  unless  he  would  agree  to  pay 
rent  to  him,  and  the  lessee  did  accordingly  so  agree.  The  mort- 
gagor brings  covenant  against  the  tenant  for  the  rent.  Held,  the 
above  facts  constituted  an  eviction,  and  the  action  would  not  lie. 
—  Smith  V.  Shepardj  xv.  147. 

20.  Where  a  lessee  covenants  to  pay  rent  in  advance,  he  has 
the  whole  day,  appointed,  to  pay  it  in.  Hence,  if  evicted  on  that 
day,  his  covenant  is  discharged.  —  Ibid. 


Hettrr  of  etemt. 


1.  A.,  the  agent  in  Boston  of  M.  &  Co.,  bankers  in  London, 
gave  B.  of  Boston  this  letter,  addressed  to  them.     '^  Mr.  J.  B. 
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having  requested  that  a  credit  may  be  opened  with  you  for  his 
account,  in  favor  of  C.  &  Co.,  of  Gottenburg  for  £3000, 
1  have  assured  him  that  the  same  will  be  accorded  by  you  on  the 
usual  terms  and  conditions."  B.  sent  this  letter  to  C.  &  Co.  at 
Gottenburg,  they  being  creditors  of  B.,  and  requested  them  to 
value  therefor  at  ninety  days'  sight,  (the  usual  time  of  drawing 
upon  London  from  Gottenburg)  and  pass  the  same  to  his  credit. 
C.  &  Co.  drew  a  bill  on  M.  &  Co.  accordingly,  wliich  they  re- 
fused to  accept  or  pay.  Held,  the  contract  of  M.  &  Co.  was 
governed  by  the  law  of  Massachusetts,  and,  by  that  law,  C.  &  Co. 
might  maintain  an  action  in  their  own  names  against  M.  &  Co.  — 
Carnegie  v.  Morrison,  2  Met.  38L 

2.  Held,  these  facts  would  not  sustain  a  count  upon  a  bill  ac* 
cepted  by  the  defendants.  —  Ibid, 

3.  B.  made  an  assignment  for  benefit  of  creditors  under  St. 
1836,  c.  238,  to  which  the  plaintiffs  became  parties,  and  filed 
their  account  with  his  assignee,  claiming  the  £  3000,  only  in  case 
they  thould  not  recover  it  from  the  defendants.  Held,  me  plain- 
tiffs did  not  hereby  release  the  defendants.  —  Ibid. 


iLfDel  antr  Slan^et. 


^.  What  is  a  libel ;  of  the  aDegations,  evidence  and  pro- 
ceedmgs,  in  an  action  or  indictment  therefor ;  and 
herein  of  blasphemy. 

B.  What  words  are  slanderous ;  actions  therefor,  and  de- 
fences to  such  actions. 


^.  What  is  a  libel ;  of  the  allegations,  evidence,  and  pro- 
ceedings, in  an  action  or  indictment  therefor ;  and 
herein  of  blasphemy. 

1.  Under  St.  1782,  c.  8,  (Revised  Statutes,  c.  130,  §  15,) 
the  denial  of  God,  his  creation,  government  or  final  judging  of 
the  world,  made  wilfully,  that  is,  with  the  intent  and  purpose  to 
calumniate  and  disparage  him,  and  impair  and  destroy  the  rever- 
ence due  to  him,  is  blasphemy.  —  Commonwealth  v.  Kneeland, 
XX.  206. 

2.  So,  cursing  or  contumeliously  reproaching  God*  —  Ibid, 

35 
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3.  Where  an  indictment  alleges,  generally,  blasphemy  in  both 
these  modes,  and  also  specifies  certain  language,  which  amounts  to 
such  denial  without  contumelious  reproaching,  or  vice  versA,  it  is 
sufficient.  —  Ibid.  • 

4.  Indictment,  for  wilfully  blaspheming  the  holy  name  of  God, 
his  creation,  &c.,  in  the  following  words  :  —  '*  The  Universalists 
believe  in  a  God  which  I  do  not ;  but  believe  that  their  god,  with 
all  his  moral  attributes,  (aside  from  nature  itself,)  is  nothing  more 
than  a  chimera  of  their  own  imagination."  Held,  after  conviction, 
if  no  evidence  was  erroneously  admitted  ol*  rejected,  nor  any  er- 
roneous instruction  in  matter  of  law  given  to  the  jury  ;  it  was  to 
be  taken  as  proved,  that  this  language  was  used  in  the  sense  of  a 
denial  of  God,  ander  the  circumstances  and  with  the  intent  and 
purpose  charged,  and  thus  was  within  the  statute.  —  Ibid. 

5.  Held,  this  act  is  not  designed  to  prohibit  the  fullest  inquiry 
and  freest  discussion  for  all  honest  and  fair  purposes,  one  of  which 
is  the  discovery  of  truth  ;  nor  to  prevent  the  simple  and  sincere 
avowal  of  disbelief  in  the  existence  and  attributes  of  a  supreme, 
intelligent  being,  upon  suitable  and  proper  occasions  ;  nor  to  pre- 
vent or  restrain  the  formation  of  any  religious  opinions,  or  the 
profession  of  any  religious  sentiments  whatever  ;  but  to  punish  a 
denial  of  God,  made  with  a  bad  intent,  and  in  a  manner  calculated 
to  give  just  offence.  —  Bnd. 

6.  Held,  upon  this  construction,  the  act  was  consistent  with 
the  Declaration  of  Rights,  article  2,  which  declares,  that  no  sub- 
ject shall  be  hurt,  molested,  or  restrained  for  his  religious  profes- 
sion or  sentiments,  provided  he  does  not  disturb  the  public  peace, 
or  obstruct  others  in  their  religious  worship.  —  Ibid. 

7.  Held,  the  act,  as  applied  to  printed  blasphemy,  was  not  re- 
pugnant to  the  same  Declaration,  Article  16,  declaring  that  the 
liberty  of  the  press  ought  not  to  be  restrained.  —  Ibid. 

8.  Held,  this  article  was  designed  to  secure  the  general  liberty 
of  publishing  without  previous  license,  but  not  to  restrain  the  leg- 
islature from  providing  punishment,  for  injuries  to  individuals  or 
disturbing  the  peace,  by  malicious  falsehoods  or  obscene  or  pro- 
fane publications  or  exhibitions.  —  Ibid. 

9.  An  indictment  for  a  libel  on  W.,  after  averring  that  he  held 
the  office  of  judge  at  the  time  of  its  publication,  set  forth  the  libel 
with  innuendoes,  as  follows: — "  we  accuse  him  of  disgracing  his 
office,  of  perverting  the  law,  which,  bad  as  it  is,  is  yet  worse  in 
such  hands,  of  doing  injustice  on  his  seat,  of  descending  from  his 
official  dignity,  of  suffering  his  personal  feeling  to  interfere  with 
the  discharge  of  his  functions.  Let  W.  choke  a  week  or  so  on 
this  pill,  and  we  have  one  or  two  more  as  hard  to  swallow,  in  re- 
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serve  (meaning  that  the  defendant  had  one  or  two  libels  on  W., 
in  reserve  for  future  publication).  We  think  we  shall  do  service 
to  God  and  man,  by  removing  this  unjust  magistrate  from  the  seat 
he  disgraces  ;  (meaning,  that  W.  ought  to  be  impeached  of  crimes 
and  misdemeanors,  and  ought  to  be  removed  and  degraded  from 
bis  ofiBce)."  There  was  no  express  colloquiuniy  or  allegation,  that 
the  libel  was  of  and  concerning  the  removal  of  W.  from  office  by 
impeachment.  Held,  the  first  innuendo  did  not  enlarge  the  mean- 
ing of  the  words  of  the  libel ;  and,  even  if  the  second  aggravated 
their  meaning,  (which,  it  seems,  it  does  not,)  it  might  be  rejected 
as  surplusage,  the  words  of  the  libel  being  in  themselves  indicta- 
ble.—  Commonwealth  v.  Snelling^  xv.  321. 

10.  Indictment  for  a  libel,  in  charging  a  magistrate  with  general 
official  misconduct.  The  defendant  proposes  to  offer  in  evidence 
the  truth  of  the  charges,  under  St.  1826,  c.  107.  Held,  the 
court  might  require  him  to  file  a  bill  of  particulars,  specifying  the 
acts  which  he  expected  to  prove  ;  and  that  he  would  be  allowed 
to  prove  no  others.  —  Ibid. 

11.  In  an  indictment  for  libel,  to  repel  the  presumption  of  mal- 
ice, the  defendant  cannot  show  that  his  object  in  the  publication 
was,  to  attack  certain  vicious  and  demoralizing  persons  and  estab- 
lishments.—  Ibid.  337. 

12.  Nor  can  he,  under  St.  1826,  c.  107,  which  allows  the 
truth  as  a  justification,  if  published  with  good  motives  and  for  jus- 
tifiable ends  without  offering  to  prove  the  truth,  show  that  the 
facts  stated  were  communicated  to  him  by  one  so  respectable,  that 
he  had  no  doubt  of  their  truth.  —  Ibid. 

13.  Nor  can  he  ofl^er  evidence  of  the  general  bad  character  of 
the  persons  libelled.  —  Ibid. 

14.  Declaration,  that  the  defendant  published  of  and  concerning 
a  certain  court-martial,  and  the  plaintiff  as  a  member  thereof,  a  de- 
famatory libel  and  caricature,  consistipg  of  a  lithographic  picture 
and  representation  of  the  court,  and  the  plaintiff  as  a  member,  in 
which  caricature  the  court,  and  the  plaintiff  as  a  member,  are 
pointed  out  by  their  position  and  certam  grotesque  resemblance, 
and  are  represented  and  exhibited  in  an  awkward  and  ludicrous 
light,  posture  and  condition.  After  verdict,  held,  a  sufficient 
averment,  that  the  plaintiff  was  specifically  and  individually  li- 
belled.—£ZZt>  v.  Kimball,  XVI.  132. 

15.  Held,  inasmuch  as  the  libel  consisted  chiefly  in  ludicrous 
attitudes  and  motions,  not  admitting  a  perfectly  precise  verbal  de- 
scription, it  was  set  forth  with  sufficient  certainty.  —  Ibid. 

16.  The  declaration  alleged,  that  the  plaintiff  was  represented 
in  the  picture  as  uttering  certain  words.     Held,  as  caricatures 
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often  consist  of  figures  of  persons,  with  labels  inscribed  with  written 
language  coming  from  their  lips ;  this  was  a  sufficient  avermeDl 
that  the  words  were  attributed  to  him.  —  Ibid. 


B.  What  words  are  slanderous ;  actions  therefor,  and 
defences  to  such  actions. 

1 .  It  is  actionable  to  utter  words  imputing  a  crime,  although  un- 
der the  circumstances  of  the  case  the  plaintiff  could  not  be  guilty 
of  it,  unless  these  circumstances  are  known  or  stated  to  the  hearer  ; 
as  e.  jr*9  to  charge  a  tenant  in  common  of  a  chattel  with  stealing 
it,  without  stating  his  ownership.  —  Carter  v.  ^ndretosy  xvi.  l» 

2.  In  an  action  of  slander,  the  defendant  cannot  prove,  in  miti- 
gation of  damages,  that  he  is  in  the  habit  of  talking  much  about 
persons  and  things,  and  that  what  he  says  is  not  regarded  by  the 
community  as  worthy  of  notice,  and  seldom  occasions  remark.  — 
Howe  V.  Perry^  xv.  506. 

3.  In  an  action  for  slander,  evidence  is  not  admissible,  in  miti- 
gation of  damages,  that  the  plaintiff  has  been  long  hostile  to  the 
defendant,  and  has  proclaimed,  that  he  did  not  wish  to  live  in 
peace  and  on  good  terms  with  bim.  —  ^Sndreuev.  BartholometOy 
2  Met.  509. 

4.  In  an  action  for  words,  spoken  without  allusion  to  facts,  the 
mention  of  which  would  have  prevented  them  from  being  slander- 
ous ;  the  defendant  cannot  offer  such  facts  in  evidence,  to  explain 
the  words. —  Sione  v.  Clark^  xxi.  51. 

5.  Thus,  where  the  defendant  accused  the  plaintiff  of  taking  a 
false  oath  on  a  judicial  trial,  without  any  explanatory  words  ;  held, 
be  could  not  be  allowed  to  prove,  that  he  meant  to  impute  falsehood 
only  as  to  immaterial  facts,  nor  what  was  testified  at  the  trial,  for 
the  purpose  of  showing  such  immateriality.  —  Ibid. 

6.  Slander,  for  charging  the  plaintiff  with  stealing  the  deed  of  a 
farm  conveyed  to  him  by  the  defendant.  Defence,  the  truth  of 
the  charge  ;  to  prove  which,  evidence  was  offered,  that  the  plaintiff, 
when  the  charge  was  made,  took  the  deed  from  the  register's  office, 
and  reconveyed  to  the  defendant,  and  that  the  second  deed  con- 
tained a  recital  respecting  the  "  improper  delivery  "  &c.  of  the 
first.  To  rebut  the  effect  of  this  evidence,  the  plaintiff  was  al- 
lowed to  prove,  that  a  friend  advised  him  to  make  the  second 
deed,  in  order  to  avoid  the  expense  of  a  suit.  Held,  this  last  evi- 
dence was  rightly  admitted.  —  Sperry  v.  Wilcox^  1  Met.  267. 

7.  In  an  action  of  slander,  the  defendant  offered  a  notice,  pro« 
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posing  to  show,  under  the  general  issue,  facts  proving  or  tending 
to  prove  the  truth  of  the  words,  and  to  apply  those  facts  either  in 
justification  or  mitigation  of  damages  ;  and  stating  the  facts  relied 
on,  which,  though  admissible  in  connexion  with  other  evidence  as 
a  justification,  did  not  per  se  prove  the  truth.  Held,  the  notice 
was  insufficient,  and  that,  either  with  or  without  it,  the  facts  were 
inadmissible,  either  in  justification  or  mitigation  of  damages.  — 
Brickett  v.  Davisy  xxi.  404. 

8.  In  an  action  of  slander,  unless  the  defendant  give  notice  that 
he  shall  rely  upon  the  statute  of  limitations,  the  plaintiff  may  prove 
words  spoken  more  than  two  years  before  suit  brought.  —  Ibid, 

9.  But,  if  the  declaration  allege  the  speaking  to  have  been  on  a 
certain  day  within  two  years,  and  the  evidence  show  that  it  oc- 
cured  more  than  two  years  before  suit  brought ;  the  defendant  may, 
without  terms,  file  a  plea  of  the  statute.  —  Ibid. 

10.  In  an  action  for  slander,  the  defendant  pleaded  not  guilty, 
giving  notice  that  he  should  prove  the  truth  in  justification,  and 
offered  evidence  tending  to  prove  it.  Held,  it  was  a  correct  in- 
struction to  the  jury,  that,  if  they  were  satisfied  that  the  defendant 
made  the  alleged  charge,  they  should  find  a  verdict  against  him, 
unless  upon  the  whole  evidence  they  were  satisfied  of  its  truth  ; 
that  to  establish  this  the  burden  of  proof  was  on  the  defendant, 
and,  in  case  of  doubt  upon  this  point,  they  must  find  for  the  plain- 
tiff. —  Sperry  v.  Wilcox,  1  Met,  267. 


^.  In  relation  to  real  estate. 

B.  For  sale  of  spiritous  liquors,  &c. 


^.  In  relation  to  real  estate. 

1 .  In  trespass  qu.  clans,  before  a  justice  of  the  peace,  the  de*- 
fendant  cannot  give  in  evidence  under  the  general  issue  a  license 
to  enter  on  the  locus  in  quo.  —  Ruggles  v.  Lesure,  xxiv.  187. 

2.  A.,  being  the  owner  of  land  bounding  upon  the  highway, 
agreed  by  parol  with  B.,  that  he  would  throw  a  part  of  it  into  the 
highway,  in  consideration  that  B.  would  set  back  A.'s  wall  and 
prepare  the  road,  as  widened,  for  use.     A.  fulfilled  his  part  of  the 
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contract,  and  B.  set  back  bis  wall,  and,  while  engaged  in  preparing 
the  road,  by  removing  the  earth  from  the  land  in  question,  A.  for- 
bid him  from  removing  any  more.  Held,  the  agreement  was 
merely  a  license,  and  revoked  by  this  prohibition.  — Ibid. 

3.  The  plaintiff,  having  a  way  over  the  defendant's  land,  gave 
him  a  license  to  build  an  arch  over  such  way  ;  but  the  defendant,  in 
so  doing,  unnecessarily  and  unreasonably  obstructed  the  way. 
Held,  the  plaintiff  might  maintain  an  action  on  the  case  for  this 
obstruction.  —  Cushing  v.  MamSy  xviii.  110. 


B.  For  sale  of  spiritous  liquors,  &c.  (See  Criminal  Plead- 
ing-) 

1.  A  statute,  prohibiting  the  retailing  of  spiritous  liquors  with- 
out license,  and  requiring  an  excise  for  the  granting  of  a  license, 
is  not  repugnant  to  the  constitution  of  Massachusetts.  —  Common- 
toealth  V.  Blackington,  xxiv.  352. 

2.  The  provisions  in  the  Revised  Statutes,  c.  47,  that  no  per- 
son shall  presume  to  be  a  retailer  or  seller  of  spiritous  liquors  in 
a  less  quantity  than  twenty-eight  gallons,  unless  he  is  6rst  licensed 
as  a  retailer  of  spirits,  and  that  every  person  thus  licensed  shall 
pay  $  1  therefor  ;  as  applied  to  a  sale  not  made  by  the  importer, 
nor  in  the  original  package  in  which  the  spirit  was  imported,  are 
not  repugnant  to  the  clause  in  the  United  States'  constitution, 
that  no  State  shall  lay  any  imposts  or  duties  on  imports  or  ex- 
ports, except,  &c.,  nor  to  the  clause,  that  Congress  shall  have 
power  to  regulate  commerce  with  foreign  nations  and  among  the 
several  States.  —  Commonwealth  v.  Kimball^  xxiv.  359. 

3.  Under  St,  1832,  c  66y  a  license  to  a  person  as  a  com- 
mon victualler,  except  in  Boston,  does  not  authorize  him  to  sell 
distilled  spirits.  (See  Revised  Statutes,  c.  47.)  — CommontoeaUh 
V.  Markocj  xvii.  465. 

4.  One  licensed  as  an  innbolder,  common  victualler,  and  re- 
tailer, under  the  above  act,  §  8,  which  provides  for  licensing 
^^innholders,  common  victuallers,  or  retailers  or  sellers  of  wine, 
beer,  ale,  cider,  or  any  other  fermented  liquor,"  cannot,  as  an  inn- 
holder  and  retailer  under  such  license,  sell  spiritous  liquors.  — 
Commonwealth  v.  Jordan^  xviii.  288. 

5.  By  the  Revised  Statutes,  c.  47,  §  1,  a  penalty  is  imposed 
upon  any  person  presuming  to  be  an  innbolder,  common  victualler 
or  seller  of  wine  and  spiritous  liquors,  to  be  used  in  or  about  his 
bouse,  &c.  without  license.  Held,  this  act  was  not  repealed  by 
St.  1838,  fi.  157.  —Commonwealth  v.  Odliny  xxiii.  275. 
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6.  One  convicted  under  this  chapter  of  the  Revised  Statutes 
may  be  sentenced  to  pay  a  fine  and  costs,  and  to  stand  com- 
mitted till  the  sentence  be  performed.  —  Harris  v.  Common- 
wealthy  xxiii.  280. 

7.  The  above  statute,  §  3,  prohibits  the  sale,  without  license, 
of  *•*•  wine,  brandy,  rum,  or  other  spiritous  liquors,  in  a  less 
quantity  than  twenty-eight  gallons,  and  that  delivered  and  carried 
away  all  at  one  time."  Held,  not  applicable  to  a  sale  of  dif- 
ferent kinds  of  spiritous  liquors,  in  less  quantities  than  twenty- 
eight  gallons  of  each,  but  more  in  the  aggregate,  the  whole  being 
delivered  and  carried  away  at  once. -— 5roi«ie  v.  Hilton^  xxiii. 
319. 

8.  The  words  of  the  Statute  being  general,  that  no  person  shall 
presume  to  be  a  retailer  or  seller  of  spirits  in  a  less  quantity 
than  twenty-eight  gallons,  unless  first  licensed  as  a  retailer ;  one 
indicted  under  the  statute  cannot  offer  as  a  defence,  that  the 
spirit  was  bought  to  be  used  as  a  medicine  ;  certainly  not  with- 
out proof,  that  he  was  an  apothecary  or  druggist,  or  professed  to 
deal  in  medicines,  and  received  notice  of  the  purpose  of  buying 
at  the  time  of  sale.  But,  it  seems,  such  proof  would  make  no 
difference.  —  Commontoealth  v.  Kimball^  xxiv.  366. 

9.  In  such  a  case,  the  government  may  prove  the  defendant's 
declaration,  that  he  considered  the  law  unconstitutional  and  meant 
to  sell  in  disregard  of  it ;  though  the  alleged  sale  was  after  he 
had  been  convicted  on  a  similar  indictment,  upon  the  trial  of 
which  the  same  declaration  had  been  given  in  evidence.  —  Ibid. 

10.  A  witness  for  the  defendant  having  testified,  that  before 
the  alleged  sale  he  had  purchased  of  the  defendant  all  the  spirits 
in  his  shop,  paid  for  them,  and  taken  a  lease  of  the  shop,  and 
that  the  alleged  sale  was  made  by  an  agent  on  his  account,  and 
not  on  account  of  the  defendant ;  held,  the  defendant  might  ask 
the  v^itness,  whether  the  transaction  with  him  was  an  actual,  bona 
fide,  or  only  a  colorable  and  pretended  sale.  —  Ibid. 

11.  If  the  county  commissioners  are  bound,  under  the  Revised 
Statutes,  c.  47,  to  license  one  or  more  persons  in  each  town  as 
retailers  ;  their  refusal  to  license  any  person  does  not  annul  the 
statute,  and  authorize  every  one  to  sell  without  license.  —  Com- 
monwealth V.  Blackington^  xxiv.  352. 

12.  The  certificate  of  the  clerk  of  the  county  commissioners, 
that  a  person  has  been  licensed  by  them  as  an  innholder,  is  not 
per  se  a  license.  — Commonwealth  v.  Spring,  xix.  396. 

13.  Nor  is  it  conclusive  evidence  of  the  granting  of  a  license, 
but  may  be  controlled  by  the  records.  —  Ibid. 
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1.  A.,  having  contracted  to  finish  a  certain  machine  for  B., 
employed  C,  without  the  knowledge  of  B.,  to  do  the  work,  in- 
forming him  of  the  contract  with  B.,  who  also  knew  that  C.  was 

f)erforming  the  work,  while  it  was  going  on.  Held,  C.  had  no 
ien  upon  the  machine,  as  against  B.  —  HoUlngsworth  v.  Dow^ 
xix.  228. 

2.  Where  the  loser  of  property  offers  a  reward  for  its  restora- 
tion, the  finder  has  a  lien  upon  it  dierefor,  and  may  refuse  to  re- 
store the  property  till  the  reward  is  paid. —  WerUworth  v.  Day, 
3  Met.  352. 

3  Revised  Statutes,  c«  117,  give  to  a  person  who  supplies  la- 
bor and  materials  in  the  erection  of  a  building,  under  a  written  and 
recorded  contract,  a  lien  upon  the  property.  Held,  such  lien  ex- 
isted, though  the  contract  was  not  recorded  till  after  the  death  of 
the  owner  of  the  land.  —  Foster ^  ^c.  xx.  642. 

4.  A.,  a  manufacturer,  intrusted  goods  to  B.,  a  common  car- 
rier, to  be  carried  from  Providence  to  Boston,  and  left  at  the  inn 
where  B.  usually  stopped.  A.  then  went  to  Boston,  presented 
an  invoice  to  C,  his  factor,  stating  that  the  goods  were  on  their 
way,  and  obtained  an  advance  upon  them.  C.  had  previously  re- 
ceived and  made  advances  upon  consignments  from  A.,  who  was 
accustomed  to  deliver  the  goods  at  the  carrier's  ware-house  in  P., 
C.  usually  paying  the  charges  for  transportation.  The  goods  being 
attached  while  on  their  way,  as  A.'s,  held,  C.  had  no  lien  upon 
them,  and  the  attachment  was  valid.  —  Balcer  v.  Fuller,  xxi.  318. 


iifitiftatc^nfii. 

^.  What  cases  are  within  the  Statutes  of  Limitations, 
and  the  construction  and  effect  tjiereof. 

B.  What  cases  are  excepted  from  the  statutes. 

C.  What  will  take  cases  out  of  the  statutes. 


Jl.  What  cases  are  within  the  Statutes  of  Limitations, 
and  the  construction  and  effect  thereof. 

1.  A  note  given  by  a  deceased  person  more  than  six  years  be« 
fore  his  death,  though  secured  by  mortgage,  and  though  the  holder 
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is  appointed  his  administrator^  and,  as  such,  comes  in  possession 
of  it,  is  barred  by  the  Statute  of  Limitations.  — Grinnetl  v.  Box* 
Ur^  xvii.  383. 

2.  By  St,  1793,  c.  75,  §  3,  if  a  suit  is  not  barred  at  the  death 
of  the  intestate  or  within  thirty  days  previous,  an  action  may  be 
commenced  within  two  years  after  the  grant  of  administration. 
(See  Revised  Statutes,  c.  120,  §  10.)  It  seems,  this  provision 
applies  to  the  above  case,  and  that  the  creditor's  taking  adminis- 
tration and  having  control  of  the  claim  is  equivalent  to  the  com- 
mencement of  an  action.  — Ibid, 

3.  The  maker  of  a  note  wrote  upon  it  as  follows  : —  "  For 
value  received,  I  hereby  acknowledge  this  note  to  be  due,  and 
promise  to  pay  the  same  on  demand,"  and  signed  this  writing  in 
presence  of  an  attesting  witness.  Held,  the  writing  was  itself  a 
"  promissory  note,"  within  §  4  of  Revised  Statutes,  c.  120,  not 
subject  to  the  Statute  of  Limitations  ;  but,  if  the  original  note  was 
without  consideration,  or  the  consideration  had  failed,  the  new  note 
was  invalid,  unless  founded  upon  a  new  consideration.  — Common- 
malth,  Sfc.  v.  Whitney^  1  Met.  21. 

4.  By  §  14,  c.  70,  of  the  Revised  Statutes,  suits  against  heirs, 
&c.,  in  certain  cases  are  limited  to  one  year  after  the  right  of  ac- 
tion accrues.  The  plaintiff,  having  become  co-surety  with  one 
A.  upon  a  bond,  and  charged  thereupon,  after  A.'s  decease 
brings  an  action  for  contribution  against  his  heirs,  within  one  year 
from  the  time  of  paying  the  bond,  though  more  than  a  year  after 
breach  of  condition.  Held,  the  suit  was  seasonably  brought.  — 
Wood  V.  Leland,  1  Met.  387. 

5.  By  Revised  Statutes,  c.  120,  §  1,  all  actions  upon  judg- 
ments rendered  in  any  court,  not  being  a  court  of  record^  shall  be 
barred,  unless  commenced  within  six  years  next  after  the  causes 
of  action  shall  accrue.  This  act  is  explained  by  8t.  1839, 
c.  73.  Held,  as  thus  explained,  it  applies  to  judgments  rendered 
by  justices  of  the  peace.  —  Smith  v.  Morrison^  xxii.  430. 

6.  The  statute  was  passed  November  4,  1835,  but  did  not  take 
effect  till  May  1,  1836.  Held,  it  was  not  unconstitutional  as  im- 
pairing the  obligation  of  contracts,  because,  in  the  interval  between 
these  two  periods,  an  action  might  be  brought  upon  any  such 
judgment,  recovered  more  than  six  years  prior  to  the  latter  period. 
—  Ibid. 

7.  By  St.  1839,  c.  73,  no  action  upon  the  judgment  of  a  jus- 
tice, prior  to  May  1836,  shall  be  barred  by  the  above  provision  of 
the  Revised  Statutes,  "  if  commenced  within  two  years  from  the 
passage  of  this  act."  Held,  this  proviso  applied  only  to  actions 
commenced  after  the  passage  of  the  act.  —  Ibid. 

36 
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8.  By  §  24,  c.  120,  of  the  Revised  Statutes,  judgments  of 
courts  of  record  shall  be  presumed  to  be  satisfied  after  twenty 
years.  Held,  not  an  absolute  bar  to  an  action  on  such  judgment, 
but  open  to  be  rebutted  by  evidence  that  it  has  not  been  paid.  — 
Denny  v.  Eddy^  xxii.  533. 

9.  In  1817,  a  judgment  was  recovered  against  A.  as  principal 
and  B.  as  surety,  upon  which,  soon  after  the  expiration  of  twenty 
years  from  the  rendition  thereof,  an  action  was  brought  against  A. 
lleld,  a  partial  payment  by  B.,  in  1820,  made  without  the  knowl- 
edge of  A.,  was  competent  evidence  to  rebut  the  presumption  of 
a  satisfaction  of  the  judgment.  —  Ibid, 


B.  What  cases  are  excepted  from  the  statutes. 

1.  The  saving  clause  in  the  Statute  of  Limitations,  1786,  c.  62, 
§  4,  relating  to  persons  "  beyond  sea,  without  any  of  the  United 
States,"  does  not  apply  to  a  citizen  of  another  State,  who  has 
never  been  in  Massachusetts.  —  Whitney  v.  Goddard^  xx.  304. 

2.  The  Statute  of  Limitations,  by  one  of  its  express  provisions, 
where  a  debtor,  when  the  cause  of  action  accrued,  was  out  of  the 
State,  not  leaving  attachable  property  therein,  does  not  begin  to  run 
until  his  return.  Held,  this  provision  applies  not  only  to  citizens  of 
the  State,  who  have  been  temporarily  absent,  but  to  persons  who 
have  never  been  in  the  State.  —  lAttle  v.  Blunt^  xvi.  369. 

3.  It  also  applies  to  a  new  promise  made  out  of  the  Common- 
wealth, whether  before  or  after  the  original  one  was  outlawed.  — 
Ibid. 

4.  To  take  a  case  out  of  this  provision,  the  creditor  must  either 
have  actually  known  of  the  debtor's  coming  or  bringing  property 
into  the  State,  thus  giving  opportunity  for  an  arrest  or  attachment, 
or  the  fact  must  have  been  so  public  and  notorious,  as  to  charge 
the  creditor  with  want  of  ordinary  care  and  diligence  in  not  know- 
ing and  availing  himself  of  it.  —  Ibid. 

6.  By  the  Revised  Statutes,  c.  120,  §  9,  where  a  debtor  is  absent 
from,  and  resides  out  of  the  State,  the  time  of  such  absence  shall 
not  go  to  make  up  the  prescribed  period  of  limitation.  An  action 
of  assumpsit  was  pending  at  the  time  when  these  statutes  took 
effect,  and  the  plaintiff  had  pleaded  the  Statute  of  Limitations. 
Held,  the  above  provision  did  not  apply  to  this  case.  —  Battles  v. 
Fobesj  xviii.  632. 

6.  Where  to  an  action  of  assumpsit  the  Statute  of  Limitations 
was  pleaded,  before  the  Revised  Statutes  took  effect ;  held,  the 
plaintiff  could  not  reply  to  such  plea,  according  to  Revised  Stat- 
utes, c.  120,  §  9,  the  defendant's  absence  frorn,  and  residence  out 
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of,  the  state,  claiming  that  the  time  of  such  absence  be  deducted 
from  the  period  of  legal  limitation.  —  Ibid.  xix.  578. 

7.  The  plaintiff  and  defendant  had  mutual  dealings  as  merchants, 
but  the  only  item  of  account  between  them,  less  than  twenty  years 
old,  was  a  small  debit  to  the  latter,  not  mercantile  in  its  nature, 
and  made  after  he  ceased  to  be  a  merchant.  Held,  the  account 
was  outlawed.  —  Hancock  v.  Cook^  xviii.  30. 

8.  Where  the  whole  of  an  account  is  outlawed,  with  the  excep- 
tion of  one  item,  of  cash  paid  by  the  plaintiff  to  the  defendant, 
charged  in  his  book  and  verified  by  his  oath  ;  such  oath  is  not 
competent  evidence  to  revive  the  whole  account.  —  Ibid. 

9.  By  the  Revised  Statutes,  c.  120,  §  6,  in  actions  "  to  recover 
the  balance  due  upon  a  mutual  and  open  account  current,  the 
cause  of  action  shall  be  deemed  to  have  accrued,  at  the  time  of  the 
last  item  proved  in  such  account."  Held  applicable,  not" only  to 
actions  upon  accounts  in  which  debits  and  credits  are  stated,  and  a 
balance  struck,  but  also  to  actions  for  a  balance  due,  declaring  only 
on  the  debit  side  of  the  account.  And,  if  the  defendant  does  not 
file  a  set-off,  nor  prove  items  in  his  own  favor  by  way  of  payment, 
but  relies  on  the  Statute  of  Limitations,  the  plaintiff  may  meet  this 
defence,  by  showing  that  there  was  a  mutual  and  open  account  cur- 
rent, and  proving  an  item  on  either  side  within  six  years. —  Penni- 
man  v.  Rotchy  3  Met.  216. 

10.  The  plaintiff  cannot  prove  by  his  book  and  suppletory  oath 
an  item  on  the  credit  side  of  his  account,  in  order  to  prevent  the 
operation  of  the  statute  upon  his  charges  against  the  defendant.  — 
Ibid. 

11.  In  1830,  the  plaintiff  opened  an  account  with  the  defend- 
ant, and  continued  it  till  1833.  In  1838,  he  brings  this  action, 
and  proves  that  in  1830  the  defendant  delivered  him  an  article  on 
account.  Held,  there  was  a  mutual  and  open  account  current, 
and  that  no  part  of  the  plaintiff's  charges  was  barred  by  the  stat- 
ute above  named. —  Ibid. 


C.  What  will  take  a  case  out  of  the  statutes. 

1.  A  negotiable  note  given  for  part  of  a  debt  is  a  payment  pro 
tantOy  and  takes  the  delat  out  of  the  Statute  of  Limitations.  —  i&- 
ley  V.  Jewett,  2  Met.  168. 

2.  An  acknowledgment  may  revive  a  debt  barred  by  the  Stat- 
ute of  Limitations,  though  it  does  not  admit  any  specific  sum  to  be 
due,  if  it  is  in  its  terms  broad  enough  to  include,  and  sufficiently 
precise  to  show  that  it  applied  to,  such  debt ;  because  the  amount 
due  may  be  shown  by  extrinsic  evidence.  — -  Barnard  v.  BarthoU 
omewy  xxii.  291. 
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3.  A  debtor  wrote  lo  his  creditor  thus  —  "I  will  thank  you  to 
let  me  have  your  account  that  you  hold  against  me.  Also  I  will 
thank  you  to  state  to  me  the  credit  that  you  have  given  me.  You 
may  depend  on  seeing  me  at  your  office  on  Monday  next ;  I  will 
endeavor  to  settle  all  my  accounts  with  you  ;  perhaps  I  shall  not 
be  able  to  pay  the  money ;  if  not,  we  can  find  some  way  to 
settle."  Other  proof  being  given  of  the  amount  of  the  debt  ; 
held,  this  was  sufficient  to  take  the  case  out  of  the  statute.  — 
Ibid. 

4.  The  claim  of  the  plaintiff  was  founded  upon  a  mutual  ac- 
count, consisting  of  numerous  charges  and  credits  for  several 
years,  during  which  period  no  rests  had  been  made  nor  balances 
struck.  Held,  the  acknowledgment  might  be  applied,  not  only 
to  the  part  of  the  account  incurred  within  six  years  prior  to  such 
acknowledgment,  but  to  the  whole  preceding  part  of  the  account. 
—  Ibid. 

5.  The  defendant,  the  signer  of  a  note,  wrote  a  letter  to  the 
holder,  as  follows  —  **Next  week  1  shall  be  able  to  send  in  to 
C.  T.  a  statement  of  my  affairs.  He  will  show  you  the  whole  of 
my  property  and  ask  for  a  discharge.  I  should  have  done  this 
before,  but  have  been  sick,  and  been  obliged  to  work  for  my 
board.  I  have  large  demands,  &c.,  but  I  cannot  collect  them, 
and  think  I  never  shall."  Held,  no  acknowledgment,  to  take  the 
case  out  of  the  Statute  of  Limitations.  —  Bailey  v.  Crane,  xxi. 
323. 

6.  The  maker  of  a  promissory  note,  which  had  been  for  some 
time  due,  assigned  his  property  in  trust  for  his  creditors,  who 
should  sign  the  assignment,  and  the  creditors,  including  the  payee, 
covenanted  to  discharge  him  from  all  claim  or  demand,  action 
or  right  of  action  for  seven  years,  on  receiving  their  shares  of 
the  property.  Held,  in  an  action  upon  the  note,  the  above  re- 
lease was  no  answer  to  a  plea  of  the  Statute  of  Limitations.  — 
Harvey  v.  Tobey,  xv.  99. 

7.  A  debtor,  within  six  years  from  the  time  when  the  debt  ac- 
crued, proposed  to  the  creditor,  that,  if  he  would  then  forbear  a 
suit,  he  should  continue  to  have  the  same  rights  for  one  year, 
which  he  then  bad.  The  creditor  replied,  that  he  would  not  con<- 
sent  thereto,  but  did  not  bring  his  suit  within  the  six  years.  Held, 
this  was  a  sufficient  compliance  with  the  proposal,  and  the  claim 
not  barred  by  the  Statute  of  Limitations.  —  Webber  v.  Williams^ 
Sfc.  xxiii.  302. 

8.  Filing  a  claim  in  set-off  is  equally  effectual,  in  avoiding  the 
Statute  of  Limitations,  with  the  commencement  of  an  action. 
Thus,  if  the  plaintiff  discontinue,  and  the  defendant  sue  upon  his 
claim  within  thre^  months  thereafterwards,  though  it  be  outlawed, 
he  may  sustain  his  action. —  Hunt  v.  Spaulding,  ;(viii.  521. 
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9.  The  phintiff  brought  an  action  against  the  defendant,  as  ad- 
ministrator, upon  a  simple  contract  debt,  recovered  judgment,  and 
took  out  execution,  on  which  the  officer  returned  nulla  bona.  The 
plaintiff  then  sued  out  a  scire  facias^  suggesting  waste,  pending 
which  the  letter  of  administration  was  adjudged  void,  and  a  new 
one  granted  to  the  defendant.  To  the  scue  Jacias^  the  defendant 
pleaded,  puis  darrein  continuance^  that  the  judgment  was  void  by 
reason  of  the  nullity  of  the  former  letter,  and  prevailed.  Within 
a  year  after  this  decision,  but  more  than  six  years  after  the  debt 
accrued,  the  plamtiff  brought  a  new  action  against  the  defendant. 
Held,  the  case  fell  within  the  proviso  of  the  Statute  of  Limi<- 
tations,  that,  if  a  judgment  for  the  plaintiff  be  reversed  for  error, 
or  rendered  against-  bim  for  matter  alleged  in  arrest  of  judgment, 
after  a  verdict  in  his  favor,  he  may  bring  a  new  action  ;  and  that 
the  plaintiff  should  have  judgment.  -^  Coffin  v.  Cottle,,  xvi.  383. 

10.  When  a  note,  made  in  setdement  of  an  outlawed  claim,  is 
given  up  to  the  maker,  in  order  to  place  the  parties  where  they 
were  before  it  was  given,  such  note  is  not  evidence  to  take  the 
case  out  of  the  statute.  Otherwise,  it  seems,  if  the  object  was,  to 
leave  open  the  question  of  the  amount  due  the  payee,  not  of  the 
fact  of  actual  indebtedness. —  Sumner  v.  Sumner^  1  Met.  394. 


1.  By  St.  1791,  c.  58,  §  4,  the  regulations  respecting  the  ob- 
servance of  the  Sabbath  are  restricted  to  the  time  between  the 
preceding  midnight  and  sunset  of  that  day.  Hence,  a  writ,  filled 
and  delivered  to  the  officer  after  sunset  on  Sunday,  is  not  for  that 
cause  void.  (See  Revised  Statutes,  c.  50  ;  §  4.)  —  Johnson  v. 
Dayy  xvii.  106. 

2.  It  seems,  it  would  not  be  void  at  common  law.  —  Ibid. 


1.  By  St.  1825,  c.  184,  §  1,  *' if  any  person  shall  sell  or 
offer  for  sale,  or  shall  advertise  or  cause  to  be  advertised  for  sale," 
any  lottery  ticket  or  part  of  a  lottery  ticket,  "  he  shall  forfeit  &c. 
a  sum  not  more  than  $  100  for  either  of  the  offences  aforesaid." 
An  indictment  alleged,  that  the  defendant  at  a  certain  time  and 
place  "  did  unlawfully  offer  for  sale  and  did  unlawfully  sell "  to 
A.  one  half  of  a  lottery  ticket.  Demurrer,  for  duplicity.  Held, 
the  indictment  was  good  ;  because  an  offer  to  sell  and  an  actual 
sale  make  but  one  offence,  although  the  former  would  be  an  offence 
of  itself.  —  Commonwealth  v.  Eaton^  xv.  273. 
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2.  The  Revised  Statutes,  c.  132,  prohibit  the  sale  &;c.  of  tickets 
in  '^  any  lottery  not  authorized  by  law."  Held,  applicable  to  all 
lotteries  not  authorized  by  law  having  force  in  Massachusetts.  — 
Commonweabh  v.  Dana^  2  Met.  329. 

3.  Indictment  under  c.  132  of  the  Revised  Statutes,  for  having 
in  possession  lottery  tickets  with  intent  to  sell  or  offer  them  for 
sale.  Held,  it  need  not  be  alleged  that  there  was  an  intent  to  sell 
or  offer  thera  within  this  Commonwealth.  —  Ibid. 

4.  Indictment,  for  unlawful  possession  of  lottery  tickets,  with 
intent  to  sell  ihem.  The  possession  being  proved,  the  judge  in- 
structed the  jury,  that  *'if  from  the  whole  of  the  evidence  they 
were  led  to  the  beUef  that  the  defendant  did  sell  and  deal  in  lot- 
tery tickets,  and  had  them  in  his  possession  for  that  purpose,  as 
charged  in  the  indictment,  they  would  be  authorized  to  find  him 
guilty,  unless  he  had  succeeded  on  his  part,  as  had  become  his  du- 
ty, to  explain  the  facts  and  circumstances  consistently  with  his  in- 
nocence of  that  unlawful  intention."  Held,  a  correct  instruction. 
—  Bid. 


Uttnatfr. 


1.  Prior  to  St.  1832,  c.  163,  regulating  the  State  Lunatic  Hos- 
pital, a  person  was  committed  to  the  House  of  Correction  in  W., 
according  to  St.  1797,  c.  62,  §  3,  by  virtue  of  a  warrant  from 
two  justices  of  the  peace,  who  had  adjudged  him  to  be  furiously 
and  dangerously  mad  ;  and  was  removed  to,  and  actually  in,  the 
hospital,  prior  to  St.  1834,  c.  150,  which  provides  general  rules 
for  its  government.  By  St.  1797,  c.  62,  §  3,  lunatics,  committed 
to  the  house  of  correction  in  pursuance  thereof,  shall  be  kept  at 
their  own  expense,  if  they  have  estate,  otherwise  at  that  of  the 
persons  or  towns,  liable  for  their  support  if  they  were  at  large.  By 
St.  1832,  c.  163,  §  4,  the  trustees  of  the  hospital  have  all  the 
powers,  in  regard  to  expenses  incurred  by  the  patients,  possessed 
by  keepers  of  gaols  and  houses  of  correction  against  delinquent 
towns  or  persons.  In  an  action  brought  by  the  treasurer  of  the 
hospital  against  the  town  of  W.  for  the  expenses  of  the  support 
of  such  lunatic,  held,  these  two  acts  were  repealed  by  St.  1834, 
c,  150,  and  the  suit  could  not  be  maintained.  —  Foster  y.  Wor- 
cester y  xvi.  71. 

2.  By  Revised  Statutes,  c.  48,  §  9,  the  support  of  lunatics  com- 
mitted to  the  State  hospital  shall  be  paid  for  by  the  town  where 
such  lunatics  had  their  settlement,  when  committed.  Held,  ap- 
plicable to  commitments,  prior  to  the  going  into  operation  of  the 
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Revised  Statutes,  or  St.   1834,  c.  150.  —  Foster  v.  JUedfield^  3 
Met.  1. 

3.  The  repeal  of  St.  1833,  c.  95,  under  which  commitments 
were  made,  did  not  operate  as  a  discbarge  therefrom.  — IMd. 

4.  An  agreement  was  made,  unknown  to  the  trustees  of  the 
hospital,  between  A.  and  the  town  where  a  committed  lunatic  had 
his  settlement,  that  A.  should  pay  for  and  save  the  town  harmless 
from  his  support.  A.  afterwards  requested  the  treasurer  of  the 
hospital  to  send  the  bills  to  him,  when  due  ;  several  of  them  were 
sent  and  paid  ;  but  he  then  refused  to  pay  any  more.  Held,  the 
facts  did  not  show  any  ^'  other  sufficient  security  to  the  satisfaction 
of  the  trustees,  taken  for  the  support "  of  the  lunatic,  and  there- 
fore, under  Revised  Statutes  c.  48,  §  9,  the  town  was  not  ex- 
empted from  its  liability  for  his  future  support.  —  Ibid. 


In  a  legal  sense,  any  unlawful  act,  done  wilfully  to  the  injury  of 
another,  is,  as  to  him,  malicious;  neither  ill  will  towards  him,  nor 
the  entertaining  or  pursuing  any  general  bad  design,  is  necessary 
to  constitute  malice.  —  CommontoeaUh  v.  Snelling,  xv.  337. 


1.  Where  A.  and  B.  bring  an  action  for  a  reasonable  and  prob- 
able cause,  in  the  name  of  A.  alone,  against  C,  upon  which  he  is 
imprisoned,  and  it  afterwards  clearly  appears  from  a  deposition  taken 
in  the  case,  that  the  suit  is  unfounded,  but  still  it  is  not  discontinued 
nor  the  defendant  discharged  from  imprisonment ;  these  facts  do  not 
justify  an  action  for  a  malicious  suit  against  A.  and  B.  jointly,  be- 
cause the  continuance  of  the  suit  and  the  imprisonment  is  the  act  of 
A.  alone.  —  Bicknell  v.  Dorion^  xvi.  478. 

2.  To  sustain  an  action  against  an  attorney  at  law  for  bringing 
a  civil  action,  it  must  be  shown,  either  that  the  nominal  plaintiff  did 
not  authorize  it,  or  that  the  two  conspired  to  commence  a  ground- 
less suit,  the  attorney  knowing  it  to  be  so,  and  to  be  commenced 
without  any  intention  or  expectation  of  prevailing.  —  Ibid. 

3.  In  an  action  for  malicious  prosecution,  the  question,  what 
facts  and  circumstances  amount  to  probable  cause,  is  a  question  of 
law  ;  and,  whether  they  exist  in  the  particular  case,  a  question  of 
fact.  —  Stone  v.  Crocker,  xxiv.  81. 


288  MANDAMU8. 

4.  If  all  the  fucts  which  the  evidence  tends  to  provd  do  not 
amount  to  probable  cause,  the  question  of  probable  cause  is  for 
the  judge.  —  Pnd. 

5.  Want  of  probable  cause  is  very  strong  evidence  of  malice. 
—  Ibid. 

6.  Whether  the  trial  and  acquittal  of  the  party  prosecuted  is 
prima  facie  evidence  of  want  of  probable  cause,  qu.  —  Ibid. 

7.  Certain  beer-pumps  id  the  custody  of  H.  were  attached  as 
the  property  of  W.,  and  delivered  by  the  officer  to  H.  for  safe- 
keeping. In  the  absence  of  H.,  they  were  taken  away  by  W., 
and  a  person  claiming  to  be  the  owner.  H.  thereupon  made  a 
complaint  against  W.^  charging  him  with  stealing  the  pumps,  and 
W.  brings  this  action  against  H.  for  malicious  prosecution.  Held, 
H.  might  offer  in  evidence  a  card  which  had  been  posted  up  at 
his  place  of  business  and  seen  there  by  W.,  if  not  put  up  by  him, 
advertising  that  W.  made  and  sold  beer-pumps ;  not  as  evidence 
of  the  ownership  of  the  pumps,  but  as  having  some,  though  a  very 
slight  tendency,  to  lead  H.  to  believe  that  they  belonged  to  W., 
and  therefore  showing  probable  cause  for  making  the  complaint.  — 
Wilder  v.  Holden^  xxiv.  8. 

8.  If  a  creditor  in  Maine,  holding  a  claim  for  $  124  against  a 
person  in  this  State,  attach  for  $  2,000  a  vessel  just  ready  for  sea 
in  Maine,  worth  a  much  larger  sum,  claiming  in  the  writ  $  1500  ; 
this  is  prima  facie^  and  without  any  explanatory  evidence,  a  ma- 
licious prosecution,  although  the  debtor  had  no  other  attachable 
property  in  Maine.  —  Savage  v.  Brewer^  xvi.  453. 


1.  A.  having  been  elected  county  commissioner,  the  board  of 
examiners  refused  to  give  him  a  certificate  of  election  and  ordered 
a  new  choice,  at  which  B.  was  elected.  Held,  A.  was  entitled 
to  a  mandamus  J  requiring  the  board  to  give  him  a  certificate, 
though  a  quo  warranto  would  also  be  requisite  to  remove  B. — 
Strongs  ^c.  XX.  484. 

2.  Held,  the  court  would  not  hear  A.  upon  his  petition  for  a 
mandamus,  till  notice  was  given  to  B.  —  lUd. 

3.  A  mandamus  does  not  lie,  to  compel  the  county  commis- 
sioners to  order  repayment,  from  the  county  treasury,  of  part  of  the 
expense  incurred  by  a  town  in  making  a  highway  ;  this  being  a 
question  addressed  to  tlieir  judicial  discretion.  —  Inhabitants  of 
Ipswich,  4^c.  xxiv.  343. 
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jnastet  an9  Servant. 

One  employed  in  working  out  another's  highway  tax,  under  the 
superintendence  of  a  highway  surveyor,  is  a  servant  of  such  sur- 
veyor. —  EUer  V.  Benm,  2  Met.  599. 


1.  Under  the  provisions  of  the  Revised  Statutes  c.  115,  pre- 
scribing the  mode  in  which  meadows  may  be  improved  by  commis- 
sioners, on  application  of  the  proprietors  or  the  major  part  of  them 
in  interest,  the  course  of  a  stream  may  be  changed  by  the  excava- 
tion of  a  new  channel,  for  the  purpose  of  draining  the  lower  por- 
tions of  a  meadovv^  and  irrigating  the  more  elevated  portions,  if 
such  mode  of  improvement  be  for  the  general  advantage  of  the 
proprietors,  though  the  meadow  might  be  drained  by  other  means. 
—  Cootnes  v.  Burt^  xxii.  422. 

2.  The  statute  is  founded  upon  the  pssumptioO)  that  the  respec-* 
tive  proprietors  have  agood  title  to  their  lands, and  the  easements 
annexed.  Hence,  such  change  may  be  made,  though  the  stream 
has  flowed  in  its  former  course  more  than  twenty  years.  —  Ibid. 

3.  The  pedtion  prayed,  that  the  improvement  might  be  made 
by  diverting  the  stream  from  its  course,  '^  commencing  at  the  line 
between  the  lands  "  of  two  of  the  respondents.  Held,  such  pe- 
tition was  not  upon  its  face  void  for  uncertainty,  as  it  plainly  stated 
the  object  to  be  accomplished,  and  the  localities  affecting  the 
question  of  expediency  were  therefore  matters  of  evidence. —  Ibid, 


jf.  Enrolment. 

B.  Exemption  from  military  duty^ 

C.  Warnings  to  perform  military  duty. 

D.  Officers  in  the  militia. 

E.  Complamts  and  proseaitions  for  neglect  of  military  du- 

ty ;  allegations,  e^dence,  and  proceedings  therein, 

F.  Courts  Martial 
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A.  Enrolment. 

1.  The  statutory  regulations  concemiDg  the  rolls  of  compames 
are  merely  directory  to  the  officers.  Hence,  a  roll  may  be  suffi- 
cient to  charge  a  person  for  neglect  of  military  duty,  though  infor- 
mal, imperfect  and  incorrect.  —  GiddingSj  ^c.  xxii.  406. 

2.  A  list  of  names  was  headed  ^^  Company  Roll,  May,  1836, 
O.  B.  Clerk,"  but  did  not  contain  the  name  of  any  officer, 
the  number  of  the  regiment,  &c.,  to  which  the  company  belonged, 
nor  any  account  of  arms  and  equipments,  except  that  the  word 
^^  rifle  "  was  written  against  a  few  of  the  names.  Held,  this  was 
evidence  of  the  enrolment  and  liability  to  military  duty,  of  a  per- 
son whose  name  was  on  the  list.  —  Ibid, 

3.  The  roll  of  a  company  of  militia,  annually  revised  in  May, 
according  to  law,  and  from  time  to  time  corrected,  as  it  becomes 
necessary,  continues  to  be  the  legal  roll,  until  revised  in  the  next 
succeeding  May.  —  Ibid, 

4.  The  complainant,  named  D.  P.  Colbum^  was  enrolled  in 
the  militia  by  the  name  of  D,  P.  Cobum.  Held  valid.  —  Col- 
bum  V.  Bancrofts  xxiii.  57. 

5.  A  company  being  without  commissioned  officers,  the  select- 
men of  the  town  were  called  on  to  make  out  a  roll,  and  made  out 
one,  containing  some  names  which  should  not  have  been  inserted. 
Held,  the  roll  was  still  valid  as  to  those  who  were  legally  enrolla- 
ble.  —  Cowins  v.  Cawingj  xxiii. 


6.  Junior  &;  second  are  not  part  of  a  person's  name.  Hence, 
L.  C,  junior  may  be  validly  enrolled  as  L,  C.  second.  —  Cobb 
V.  Lucas y  XV.  7. 

7.  Upon  a  complaint  for  neglect  of  military  duty,  a  roll  of  the 
company,  made  out  and  signed  by  individuals,  as  selectmen  (ac- 
cordmg  to  8t.  1825,  c.  153),  is  evidence,  without  proof  of  their 
being  such.  —  Gleason  v.  Sloper,  xxiv.  181. 


J?.  Exemption  from  military  duty. 

] .  By  United  States  laws,  persons  of  the  age  of  eighteen,  and 
less  than  forty-five,  except  certain  officers,  ^^  and  all  persons  who 
now  are  or  may  hereafter  be  exempted  by  the  laws  of  the  re- 
spective States,"  shall  be  enrolled.  Held,  the  State  Legislature 
might  exempt  persons  of  a  certain,  designated  age  from  enrol- 
ment —  thus,  persons  under  twenty-one  or  over  thirty.  -?-  Brooks 
V.  Danielsy  xxii.  498. 
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2.  One  employed  as  first  officer  and  pilot  in  a  steamboat,  mak- 
ing daily  trips  between  two  places  about  twelve  miles  apart,  and 
charged  with  the  duty  of  taking  the  mail  between  the  boat  and  the 
post-office,  is  not  exempt  from  military  duty,  either  as  a  mariner 
or  a  ferryman,  or  by  reason  of  thus  carrying  the  mail.  —  Courins 
v.  Counng^  xxiii.  208. 

3.  The  certificate  of  a  physician,  who  is  not  the  surgeon  or  sur- 
geon's mate  of  the  regiment,  and  does  not  live  within  the  regi- 
mental limits  ;  will  not  authorize  the  captain  of  a  company  to 
excuse  a  soldier  for  bodily  infirmity.  —  Cobb  v.  Lucas,  xv.  1. 

4.  A  statute  requires  an  excuse  for  absence  to  be  made  within 
twenty  days  after  any  training,  &c.  Held,  such  excuse  could  not 
be  legally  made  before  such  training,  &c.  —  Ibid, 


C.  Warnings  to  perform  military  duty, 

1.  A  notice  to  a  private  to  attend  a  company  meeting,  contain- 
ed in  a  warrant  issued  by  the  captain  to  such  private,  commanding 
him  CO  warn  the  company  ;  is  a  legal  warning.  —  Cobb  v.  Lucas, 
XV.  1. 

2.  A  company,  without  commissioned  officers,  elected  certain 
individuals  as  officers,  whom  the  commander-in-chief,  in  a  general 
order,  refused  to  commission,  but  it  did  not  appear  that  the  com- 
pany received  notice  of  such  order.  A  member  being  warned  to 
do  duty  **  in  the  company  commanded  by  Col.  P.  C,"  the  colo- 
nel of  the  regiment  to  which  the  company  belonged  ;  held,  a  suffi- 
cient designation  of  the  company.  —  Spaulding  v.  Bancroft, 
xxiii.  54. 

3.  A  captain  in  the  militia  issued  his  order,  directing  the  clerk 
to  "  warn  all  the  following  persons  belonging  to  my  company,"  to 
attend  a  company  muster,  but  naming  none  of  them.  Held,  in- 
definite and  insufficient.  — M^Danieh  v.  Russell,  xvii.  243. 

4.  A  warrant,  directed  to  a  member  of  a  company,  required 
him  to  warn  all  the  members  residing  within  certain  school- 
districts,  not  naming  any  of  them.  Held  sufficient.  —  Hammond 
V.  Dunbar,  xxiv.  172. 

5.  Upon  a  complaint  for  deficiency  of  equipment,  the  testimo- 
ny of  a  member,  who  was  directed  to  warn  the  company  for  in- 
spection of  arms,  and  performance  of  military  duty,  that  he  left  a 
notice  with  the  respondent,  and  endeavored  to  execute  the  warrant 
faithfully,  is  sufficient  proof  of  notice  ;  and  evidence,  of  his  leaving 
with  another  member  a  notice  to  appear  for  military  duty  only,  is 
irrelevant.  —  Ibid. 
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6.  A  member  of  a  militia  company  may  be  legally  wtuned, 
though  at  the  time  of  warning  the  company  has  no  derk.  —  Gid^ 
dingSi  xxii.  406. 

7.  L.  C,  who  was  not  liable  to  do  military  duty,  and  L.  C. 
junior,  who  was  liable,  lived  within  the  limits  of  one  companj. 
The  enrolment  was  of  L.  C.  second ;  the  order  to  the  sergeant  to 
warn  the  company,  named  L.  C. ;  and  he  made  out  a  warning  to 
L.  C.  jtmior,  who  was  actually  warned.  Held,  a  legal  warning. 
—  Cobb  V.  Lucas^  xv.  7. 

8.  A  sergeant,  ordered  to  warn  a  company,  may  do  it  through 
an  agent ;  as,  for  instance,  by  the  hands  of  the  captain.  —  Ibid. 
(But  see  Revised  Statutes,  c.  12,  §  89.) 

9.  A  witness  testified,  that  he  warned  a  soldier  to  appear  at  a 
muster,  by  laying  down  before  him,  at  his  dwelling-house,  a  printed 
notification  not  signed,  at  the  same  time  making  some  remarks,  not 
recollected,  about  training.  Held,  this  evidence  did  not  prove 
either  a  printed  or  verbal  notice.  —  Pray  v.  Curtis^  xxi.  332. 

10.  A  notification  to  appear  at  a  company  muster  must  desig- 
nate the  hour,  as  well  as  the  day. '—  Whitmarsh  v.  Cturtis^  xxi. 
333. 

11.  By  the  Revised  Statutes,  o.  12,  §  76,  company  inspections 
are  required  to  take  place  at  1  o'clock,  P.  M.  on  the  first  Tues- 
day of  May.  A  captain  having  ordered  his  company  to  appear  at 
12  o'clock,  noon,  on  that  day,  "  for  military  duty  and  inspec- 
tion," held,  the  order  was  valid,  he  having  authority  to  exercise 
and  discipline  his  company  at  any  time  on  that  day.  —  Colburn  v. 
Bancroft,  xxiii.  57, 

12.  The  captain  of  a  company  directed  the  clerk  to  deliver  the 
order  for  warning  the  members  to  A.,  if  be  should  find  him  at 
home,  if  not,  to  erase  his  name  and  insert  that  of  B.  and  deliver 
the  order  to  him.  Held,  this  was  not  a  delegation  by  the  captain 
of  discretionary  power  to  the  clerk,  but  a  positive  direction  to  be 
executed  in  a  certain  event,  and  therefore,  that  the  clerk  might  le- 
gally make  such  a  substitution  in  the  captain's  absence,  upon  the 
happening  of  such  event,  and  a  warning  by  tbe  substitute  was  valid. 
—  Colburn  v.  Bancrofts  xxiii.  67. 

13.  The  recording  by  the  clerk,  in  the  orderly  book,  of  the 
captain's  order  to  warn  a  company  meeting,  is  not  necessary,  to 
oblige  a  private  to  attend  such  meeting.  —  Cobb  v.  Lucas,  xv.  7. 

14.  If  a  notification  is  left  at  the  house  of  a  private,  and  he 
stays  away  from  home,  in  order  that  he  may  not  receive  it,  he  is 
legally  warned.  —  Ibid, 

15.  An  order  for  warning  a  company  is  valid  as  to  persons 
named  therein,  who  are  liable  to  do  duty,  though  it  contain  the 
names  of  others  not  thus  liable.  —  Cousins  v.  Cowing,  xxiii.  208. 
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D.  Officers  in  the  militia. 

1.  The  appointment  of  a  person  as  clerk  of  a  company  is  valid, 
though  the  certificate  of  such  appointment  be  signed  by  the  cap- 
tain, after  the  date,  but  before  the  actual  receiving,  of  his  own 
discbarge.  —  Lovtttj  ^t.  xvi.  84. 

2.  A  warrant,  showing  the  appointment  of  a  sergeant,  cannot 
be  contradicted  by  parol  evidence  of  any  irregularity  in  such  ap- 
pointment.  —  Ibid. 

3.  A  writing,  indorsed  on  the  warrant  of  a  sergeant,  as  a  cer* 
tificate  of  his  being  appointed  clerk,  but  not  signed  by  the  captain, 
is  not  a  legal  certificate  ;  nor  can  it  be  amended  by  adding  such 
signature,  after  issue  joined  in  a  complaint  brought  by  the  ser- 
geant. —  Smithj  Pti*T.y  Sfc.  XV.  446. 

4.  The  same  p^son  cannot  perform  the  duties  of  brigadier- 
general  and  commander  of  a  division.  Hence,  where  an  officer 
in  the  former  capacity  details  one  person,  and  in  the  latter  anoth* 
er,  as  members  of  a  court-martial,  the  court  is  illegal  and  its  do- 
ings void.  —  Porter  v.  Wairworight^  xv.  439, 

5.  A  letter  of  the  adjutant-general,  certifying  that  the  company 
was  without  commissioned  officers,  but  not  purporting  to  be  a 
copy  of  any  record  or  public  document ;  is  not  evidence,  t—  Gfca- 
$on  V.  Slopery  xxiv.  181. 

6.  If  a  company  thus  situated  elects  officers  from  its  members, 
and  the  commander-in-chief  refuses,  either  rightly  or  wrongly,  to 
commission  them  ;  it  is  still  without  officers,  and  the  colonel  of 
the  regiment  is  bound  immediately  to  take  the  command,  under 
St.  1825,  c.  US.  — Ibid. 

7.  In  case  of  a  vacancy  in  the  office  of  captain,  the  officer 
next  in  rank  and  commission  may  appoint  a  sergeant ;  which  ap- 
pointment will  be  valid,  though  he  erroneously  entitle  himself  cap- 
tain. —  Hammond  v.  Dunbar^  xxiv.  172. 


E.  Complaints  and  prosecutions  for  neglect  of  military 
duty ;  allegations,  evidence  and  proceedmgs  therein. 

1.  A  complaint  against  a  soldier,  under  St.  1809,  c.  108,  §  35, 
**  for  quitting  his  company  without  leave  of  an  officer,"  need  not 
allege  the  occasion  or  object  of  the  company  meeting.  —  Lov- 
etti  Sfc.  xvi.  84. 
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2.  A  complaint  against  a  private  soldier  must  specify  the  of- 
fence. If  it  does  not,  the  Justice  cannot  allow  an  amendment.  — 
Ouilfori  y.  JldamSj  xix.  376. 

3.  Where  a  soldier,  warned  to  attend  a  company  meeting  for 
inspection  and  military  duty,  answers  to  his  name  when  called,  but 
does  not  form  with  the  company,  or  exhibit  any  equipments,  the 

E roper  form  of  complaint  i^ainst  him  is  not  for  non-appearance, 
ut  for  deficiency  of  equipments.  —  Hammond  v.  Dunbar^  xxiv. 
172. 

4.  A  statute  imposed  a  penalty,  of  not  less  than  five  nor  more 
than  twenty  dollars,  upon  soldiers  for  disorderly  conduct.  A  com- 
plaint alleged,  that  the  defendant  had.  forfeited  twenty  dollars. 
Held  good.  —  Faye  v.  CwiUj  xxi.  330. 

5.  Upon  a  complaint  by  the  clerk,  against  a  private  soldier,  of 
a  militia  company,  the  clerk  is  a  witness  only  to  prove  the  warn- 
ing and  non-appearance.  He  cannot  be  compelled  to  testify  upon 
other  points,  against  his  interest.  —  Spaulding  v.  Bancroft^  xxiii. 
54. 

6.  The  roll  and  orderly  book  of  the  company  are,  in  such  case, 
the  best  evidence  of  a  deficiency  of  equipments.  —  Ibid. 

7.  The  orderly  book  is  evidence,  though  the  record  pertaining 
to  this  particular  matter  were  not  made  up  till  the  day  of  trial.  — 
Ibid. 

8.  The  bounds  of  a  militia  company  may  be  proved  by  parol 
evidence.  —  Ibid. 

9.  The  absence  of  a  private  from  a  muster  cannot  be  proved 
by  unmeaning  pencil-marks  in  the  roU.  Nor  is  the  testimony  of 
the  clerk  admissible,  to  explain  such  marks.  —  CommonweaUh  v. 
Pierce^  xv.  170. 

10.  An  orderly  book  of  a  company  of  militia,  containing  a  rec- 
ord, that  the  company  w^s  ordered  to  assemble  at  a  certain  time 
and  place,  and  that  certain  members  were  absent ;  is  evidence  of 
the  meeting,  and  of  the  absence  of  such  members.  —  Cobb  v.  Im- 
cas^  XV.  7. 

1 1 .  The  roll  of  a  militia  company  contained  a  column  with  the 
names  of  members,  and  a  blank  column  for  each  equipment  required 
by  law,  and  at  the  inspection  of  arms  the  clerk  made  a  mark  op- 
posite each  soldier's  name,  to  denote  that  the  article  under  which 
the  mark  was  inserted  was  exhibited,  the  spaces  under  the  defi- 
cient articles  being  left  blank.  Held,  such  roll,  with  this  explana- 
tion, was  competent  and  sufficient  evidence  to  show  a  soldier's 
deficiency  of  equipment.  —  Hammond  v.  Dunbar^  xxiv.  172. 

12.  The  account  of  equipments  need  not  be  recorded  in  the 
orderly  book  of  the  company.  —  BAd. 
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13.  Upon  a  complaint  under  St,  1809,  c.  108,  §  35,  against  a 
soldier,  ^^  for  quitting  his  company  without  leave  of  an  officer,"  it 
is  sufficient  to  prove  that  the  defendant  was  present  'when  the 
company  met,  and  left  without  permission  of  the  commander  ;  be- 
cause no  other  officer  could  grant  such  permission.  —  Ibid, 

14.  Upon  a  complaint  for  neglect  of  military  duty,  parol  evi- 
dence, that  for  many  years  the  company  has  been  enrolled,  its  offi- 
cers commissioned,  and  that  it  has  performed  all  the  duties  of  a 
military  coibpany,  is  sufficient  to  prove  its  legal  establishment  and 
organization. —  Hammond  v.  Dunbar y  xxiv.  172. 

15.  Complaint  against  a  soldier  for  disorderly  conduct  in  the 
ranks.  It  was  proved,  that  he  was  not  duly  enrolled,  but  that, 
being  notified  to  attend  a  company  meeting,  he  had  appeared  and 
answered  to  his  name  on  the  roll.  Held,  he  could  not  set  up  the 
want  of  enrolment  as  a  defence.  —  Foye  v.  Curtis ,  xxi.  330. 

16.  If  a  private  soldier,  warned  for  a  company  meeting,  appear 
at  the  time,  he  cannot  object  afterwards,  that  he  was  not  duly  en- 
rolled, that  the  order  to  warn  was  illegal,  or  the  warning  informal, 
unauthorized,  or  made  by  an  incompetent  person.  —  Spaulding  v. 
Bancroft^  xxiii.  54. 

17.  A  person  warned  to  attend  a  muster  of  a  company,  in  which 
he  has  been  enrolled  and  served  several  years,  cannot  object  that 
he  has  not  had  due  notice  of  enrolment.  —  Hammond  v.  Dunbar ^ 
xxiv.  172. 

18.  Upon  certiorari  to  a  justice  of  the  peace,  who  has  fined  a 
party  for  neglect  of  military  duty,  no  exception  can  be  taken 
which  was  not  suggested  before  the  justice,  and  which,  if  it  had 
been,  might  have  been  obviated  by  further  proof.  —  Cowtiw  v,^ 
Cowing^  xxiii.  208. 

19.  Nor  can  the  judgment  of  the  justice  on  the  sufficiency  of 
the  evidence  be  revised.  —  Ibid, 

20.  Where,  upon  complaint  for  a  militia  forfeiture,  judgment  is 
rendered  for  the  defendant,  no  appeal  lies.  — Kingsbury  v.  Doane^ 
xix.  530. 


F.  Courts  Martial. 

1 .  Where  an  officer  is  ordered  to  detail  members  of  a  court- 
martial,  under  Si.  1809,  c.  108,  §  31,  he  must  detail  them  from 
the  roster  according  to  seniority,  unless  the  officer  whose  turn  it 
would  be  to  serve  is  prevented  by  inability,  sickness  or  absence. 
The  opinion  of  the  detailing  officer,  that  a  senior  officer  is  not  a 
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proper  person  to  perform  this  duty,  is  no  grotmd  for  passii^  him 
over.  —  Brooka  v.  DavU^  xvii.  148. 

2.  Whether  one  who  is  to  be  tried  by  a  court-martial  can  waive 
the  objection,  that  a  member  thereof  has  not  been  legally  detailed, 
qu,  —  Ihid. 

3.  Where  the  commander  of  a  volunteer  company  of  militia 
fails  to  comply  with  SU  1840,  c.  92,  requiring  him  annually  to 
certify  to  the  town  or  city  treasurer  a  list  of  all  the  members  of 
his  company,  who  during  the  preceding  year  have  performed  all  the 
duties  Imposed  by  that  statute  ;  this  is  an  offence  of  which  a  court- 
martial  has  jurisdiction. — Waahbum  v.  Phillips^  2  Met.  296. 

4.  In  an  action  for  a  fine  imposed  by  a  court-martial,  the  origi- 
nal record  of  the  court,  whether  properly  taken  from  the  adjutant- 
general's  office  or  not,  is,  if  actually  produced,  at  least  as  good 
evidence  as  a  certified  copy.  —  Brooks  v.  Daniels^  xxii.  498. 

5.  Whether  a  court-martial,  which  has  no  Jury,  can  constitu- 
tionally impose  a  pecuniary  penalty,  qu. —  Ibid. 

6.  If  a  member  of  such  court  has  been  improperly  detailed  for 
the  office,  whether  the  party  can  waive  this  objection,  qu.  —  Ibid, 

7.  After  the  judge-advocate  and  the  members  of  a  court-martial 
had  been  sworn,  the  party  submitted  to  them  a  paper  as  follows — 
'^  not  objecting  to  the  members  personally,  nevertheless  he  does 
object  to  the  detailing  thereof,  and  challenges  as  follows — that  it 
doth  not  appear  otherwise  than  by  the  return  of  Brig.  Gen.  J.  D. 
to  the  order  of  Maj.  Gen.  A.  8.  G.,  that  Lieut.  Col.  A.  R.,  a 
member  of  this  court,  hath  been  duly  detailed  to  that  place, 
whereas  the  prosecutor  ought  to  show  affirmatively,  that  said  de- 
tail is  agreeable  to  the  brigade  roster  ;  and  the  respondent  further 
shows,  that  said  detail  and  the  orders  therefor,  and  the  execution 
thereof,  are  in  other  resfiects  illegal  and  void."  Held,  this  was  a 
sufficient  challenge,  or,  if  too  general,  that  It  should  have  been 
objected  to  on  that  ground  before  the  court-martial. —  Ibid. 
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A.  What  constitutes  a  mortgage ;  and  the  general  prin- 

ciples relatmg  thereto. 

B.  Respective  rights  of  mortgagor  and  mortgagee. 

C  Assignment,  payment,  discharge  or  extinguishment  of 

a  mortgage  or  a  mortgage  debt. 
D.  Redemption  of  a  mortgage ;  by  whom^  and  on  what 

terms. 
£f.  Actions  between  mortgagee  and  mortgagor. 

F.  Entry  under  a  mortgage,  and  foreclosure. 

G.  Sale  of  equities  of  redemption  on  execution,  and  the 

eflfect  thereof. 
H  What  avoids  a  mortgage  —  fraudulent  mortgages. 
/.  Mortgages  of  personal  property. 


Jl.  What  constitutes  a  mortgage ;  and  the  general  prin* 
ciples  relating  thereto. 

1.  A  lease  for  years  by  indenture,  in  which  the  lessor  acknowl* 
edges  the  receipt  in  advance  of  a  certain  sum,  in  full  for  rent  dur- 
ing the  term,  and  the  lessee  covenants  to  reconvey  on  repayment 
thereof  with  interest,  is  a  mortgage,  and  subject  to  the  same  prin- 
ciples with  a  mortgage  of  a  freehold.  —  NikgenX  v.  jR«/ey,  1  Met. 
117. 

2.  So  also,  though  executed  only  by  the  lessor,  if  the  lessee  ac- 
cepts and  takes  possession  under  it.  —  Bni. 

3.  In  such  case,  though  there  is,  technically,  no  covenant  by 
the  lessee,  upon  which  an  action  will  lie,  yet,  if  he  underlets  and 
receives  rent  during  the  term,  to  the  full  amount  of  his  payment, 
with  interest ;  his  estate  for  years  thereby  ceases,  and  the  lessor 
is  restored  to  his  old  title.  If  he  receives  more  than  that  amount, 
the  surplus  is  received  by  him,  not  as  mortgagee,  but  for  the  lessor, 
who  may  recover  it  in  an  action  for  money  had  and  received.  — 

mi. 

4.  A.  having  purchased  land  of  B.,  and  C.  being  a  surety  in  a 
note  signed  by  B.,  B.,  according  to  agreement,  conveyed  the  land  to 
C,  and  C.  gave  A.  a  bond,  conditioned  to  convey  the  land  to  him^^ 

38 
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upon  being  indemnified  against  such  note.  Held,  as  the  Supreme 
Court  had  not  full  Chancery  powers  in  relation  to  mortgages,  the 
bond  and  deed  did  not  make  C.  a  mere  mortgagee,  but  he  took 
an  absolute  title.  —  Fouler  v.  Utcc,  xvii.  100. 

5.  A.,  being  in  possession,  mortgaged  the  land  to  D.,  and  af- 
terwards assigned  die  bond  to  £.  Held,  D.  could  not  enforce 
specific  performance  of  the  bond  against  C.  — Ibid. 

6.  Conveyance  by  A.  to  B.,  with  an  indenture  of  even  date 
between  them,  by  which  B.  demised,  granted  and  to  farm  let  the 
land  to  A.,  his  heirs  &c.  to  have  and  to  hold  for  life  ;  and  which 
recited  that  the  deed  from  A.  to  B.  was  given  for  the  purpose  of 
bis  maintaining  A.  for  life,  and  that  for  this  purpose  the  lease  was 
given  by  B.  A.  having  survived  B.,  held,  the  indenture  was  a 
mortgage  ;  and  after  A's  death  the  widow  of  B.  was  entitled  to 
dower,  as  against  one  claiming  under  B.  —  Lanfair  v.  Lanfair^ 
xviii.  299. 

7.  Conveyance,  in  consideration  of  a  certain  sum,  with  a  written, 
but  unsealed  agreement  by  the  grantee  to  reconvey,  upon  repay- 
ment of  that  sum  within  a  certain  time.  Held,  an  equitable  mort- 
gage, not  a  sale,  with  a  conditional  right  to  repurchase.  —  Eaton 
V.  Green  J  xxii.  526. 

8.  A.,  the  plaintiff,  conveyed  certain  land  to  B.,  the  defendant, 
taking  back  from  him  a  bond  of  the  same  date,  which  recited  as 
the  consideration  of  the  deed  the  indorsing  of  A.'s  note  by  B., 
and  an  indemnity  for  such  indorsement ;  and  was  to  be  void,  in 
case  B.,  his  heirs  and  assigns,  upon  A.'s  paying  the  note  on  or 
before  a  certain  day,  should,  on  being  requested,  reconvey  the 
land  to  A.,  his  heirs  or  assigns.  After  paying  the  note  and  re- 
questing a  reconveyance,  A.  assigns  to  C.  all  his  interest  in  the 
land,  and  then  brings  this  action  upon  the  bond.  Held,  the  trans- 
action seemed  to  constitute  a  mortgage,  and,  if  so,  the  action  did 
not  lie,  as  the  bond,  being  a  mere  defeasance,  passed  by  the  as- 
signment to  C  —  Hogins  V.  •Arnold f  xv.  259. 

9.  Where  a  deed  is  given,  accompanied  by  a  defeasance,  which 
is  not  recorded  ;  a  subsequent  surrender  and  cancelling  of  such  de- 
feasance, by  agreement,  and  for  the  purpose  of  giving  the  grantee 
an  absolute  title,  without  unfairness  between  the  parties  or  as  to 
strangers,  and  before  any  rights  of  creditors  have  intervened ;  will 
vest  the  absolute  estate  in  the  grantee.  —  Tiull  v.  Skinnery  xvii. 
213. 

10.  Where  a  defeasance  was  thus  cancelled,  and  the  grantee 
agreed  by  another  deed  to  convey  on  certain  terms  to  the  grantor  ; 
held,  as  this  deed  was  subsequent  to  the  original  one,  not  part  of 
the  same  transaction,  nor  understood  or  intended  as  a  defeasance, 
it  could  not  operate  either  to  continue  the  original  right  of  redemp- 
tion, or  to  constitute  with  the  first  deed  a  new  mortgage.  —  Ibid, 
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11.  Mortgage  by  A.  to  B.,  his  father,  conditioned  that  A.,  his 
heirs  and  assigns,  ^^  shall  provide  a  comfortable  room  or  apartment 
for  bis  father  and  mother,  together  with  suitable  meat,  drinkj  lodg- 
ing and  apparel,  with  all  things  necessary  for  their  support  and 
comfort,  both  in  sickness  and  in  health,  suited  to  their  age  and 
condition,  and  with  a  good  horse  and  what  shall  be  necessary  for 
their  comfort  and  convenience,  both  to  meeting  and  to  visiting 
their  friends,  during  their  natural  lives."  When  the  mortgage  was 
made,  the  father  and  mother  and  all  their  children  lived  on  the  mort- 
gaged farm.  B.  died,  then  A.,  and  the  equity  of  redemption  was 
sold  to  C,  the  plaintiff.  D.,  the  administrator  of  B.,  afterwards  en- 
tered for  failure  to  support  the  mother.  Upon  a  bill  in  equity,  to 
compel  D.  to  acknowledge  satisfaction  of  the  mortgage  ;  held, 
the  mother  was  entitled  to  her  whole  support,  without  performing 
any  labor,  and  without  living  on  the  farm  ;  that  the  mortgage  did 
not  cover  the  expense  of  a  journey  made  by  her  to  visit  a  son, 
who  lived  forty  miles  from  the  farm  ;  that,  having  for  some  time 
after  A.'s  death  been  supported  by  his  son,  without  any  request  by 
his  administrators  and  after  they  had  offered  to  support  her,  the 
defendant  could  not  charge  her  support  upon  the  land  ;  and  that 
the  defendant,  having  allowed  the  widow  of  A.  to  occupy  a  part 
of  the  land  after  he  had  entered,  was  justly  held  to  account  for 
the  profits  of  the  whole  farm,  after  the  lapse  of  a  reasonable  time 
for  expelling  her  by  legal  process. —  Thayer  v.  ^ichards^  xix. 
399. 

12.  A  building  was  erected  by  A.  on  land  of  two  tenants  in 
common,  who  verbally  agreed  that  it  should  remain  there  while 
used  for  a  blacksmith's  shop,  and  no  longer.  A.  sold  the  building 
to  B.,  who  did  not  thus  use  it,  but  removed  it  a  few  feet  and  re- 
paired it,  by  verbal  permission  from  the  owners  of  the  land,  with 
whom  he  agreed,  that  within  one  year  he  would  buy  the  land  on 
which  it  stood,  or  afterwards  remove  it  at  their  request.  B.  did 
not  buy  the  land,  nor  was  he  requested  to  remove  the  building. 
The  year  having  expired,  one  of  the  co-tenants  of  the  land  sold 
the  building  to  C.,  taking  back  a  mortgage.  C.  afterwards  leased 
the  building  to  D.  for  ten  years  from  a  certain  future  day,  with  an 
agreement,  which  he  fulfilled,  to  enlarge  the  building  and  fit  it  for 
certain  manufacturing  purposes,  before  the  day  when  the  lessee 
was  to  take  possession,  and  to  furnish  water,  during  the  ten  years, 
suflScient  to  carry  the  machinery.  Held,  by  the  sale  of  the  build- 
ing to  C,  it  became  attached  to  the  land  ;  that  C.  leased  it  as  real 
estate  ;  that  the  lease  carried  the  land  under  it ;  and  that  the  lessee 
was  entitled  to  redeem  the  mortgage  from  C.  to  his  grantor,  though 
such  mortgage  had  been  assigned,  and  C.  had  released  the  equity 
of  redemption  to  the  assignee.  —  Bacon  v.  Bowdoin^  2  Met.  591. 

13.  A  note  was  given  to  E.  H.,  payable  on  demand,  with  in- 
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terest.  Some  months  afterwards,  the  promiser  made  a  mortgage 
to  £•  H.  dd,  conditioned  for  payment  of  a  note  of  the  same  date, 
for  the  same  sum,  and  payable  on  demand  with  interest.  In  an 
action  on  the  mortgage,  held,  parol  evidence  was  admbsible  to 
show,  that  E.  H.  and  E.  H.  3d  were  partners,  doing  business  in 
the  name  of  the  former,  and  that  the  note  to  E.  H.  was  for  a  part- 
nership debt,  and  was  the  one  secured  by  the  mortgage.—- ±Iatt 
▼.  Tujisj  xviii.  466. 

14.  A  purchaser  of  land  agreed  with  the  vendor,  that  he  would 
not  sell  it  without  first  ofTering  it  to  the  latter.  Held,  this  con- 
tract did  not  preclude  him  from  mortgaging  the  land  without  first 
making  such  offer.  — Lovering  v.  Foggy  xviii.  640. 

15.  The  purchaser  conveyed  the  land  to  a  creditor  having  no- 
tice of  the  above  contract,  with  a  verbal  promise  from  him  to  re- 
convey  on  payment  of  the  debt,  and  he  afterwards  gave  a  bond  to 
the  same  effect.  Held,  the  bond  had  relation  to  the  deed,  and  as 
between  the  parties  constituted  it  a  mortgage,  and  that  the  original 
vendor  could  not  maintain  a  bill  in  equity  against  the  mortgagor  and 
mortgagee,  for  specific  performance  of  the  contract  to  convey.  — 
Ibid. 

16.  Mortgage  from  a  son  to  bis  mother,  who  lived  in  hb  house, 
as  was  alleged,  by  virtue  of  a  provision  in  the  will  of  his  father, 
with  condition  to  '^  find  her  fire-wood  for  one  fire,  to  be  drawn 
and  cut  at  the  door  fit  for  use."  The  house  was  afterwards  burn- 
ed. Held,  the  condition  was  not  hereby  discharged,  but  the  son 
was  bound  to  furnish  wood  to  his  mother  at  her  new  home,  if  with- 
in a  reasonable  distance,  taking  into  view  the  distance  to  which  the 
wood  had  usually  been  carried  for  family  use.  *—  JFfafee  v.  Fiske^ 
XX.  409. 

17.  After  the  burning  of  the  house,  the  mother  went  to  live 
with  another  son,  and  demanded  wood  of  the  mortgagor,  to  which 
he  replied  that  he  was  bound  to  furnish  it  only  on  the  farm.  She 
then  aemanded  of  him  to  furnish  it  at  the  old  place,  and  he  replied, 
that  he  would  see  about  it,  but  no  wood  was  furnished.  Held, 
this  was  a  sufficient  demand  and  refusal  on  the  one  side  and  the 
other.  —  Ibid. 

18.  The  mother  having  designated  a  place,  within  a  reascmable 
and  convenient  distance,  for  delivering  the  wood ;  held,  the  fact 
that  she  at  times  lived  at  a  greater  distance  did  not  affect  the  son's 
liability. —  Ibid. 

19.  Further  condition  in  the  same  mortgage,  to  keep  a  cow  for 
the  mother.  The  cow  being  improperly  kept,  the  mother  was 
obliged  to  sell  her  at  a  low  price.  She  did  not  purchase  another 
and  tender  it  to  the  son  to  be  kept,  nor  did  he  offer  to  keep  anoth- 
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er  for  her,  or  give  any  assurance  that  it  should  be  better  kepi. 
Held ,  he  was  liable  for  the  coet  of  keeping  a  cow  after  the  sale.  — 
Ibid. 


B.  Respective  rights  of  mortgagor  and  mortgagee. 

1.  A  mortage,  before  foreclosure  or  entry  for  condition  bro- 
ken, is  persona]  property.  — Johnsom  v.  Bartl^y  xvii.  477. 

2.  Where  the  same  person  is  owner  in  fee  of  one  undivided 
part,  and  holds  a  mortgage  of  the  remainder,  of  a  lot  of  land  ;  the 
mortgagor  is  not  entitled  to  partition.  —  BradUy  v.  Fuller^  xxiii.  1 . 

3.  One  of  two  tenants  in  common,  who  have  severally  mort- 
gaged their  undivided  shares  to  the  same  person,  may  clsum  parti- 
tion as  against  the  other,  before  entry  by  the  mortgagee  ;  but  such 
partition  will  not  affect  the  rights  of  the  latter.  —  Ibid, 

4.  Where  a  mortgagor  leases  the  land,  and  the  mortgagee  en- 
ters and  requires  the  lessee  to  pay  the  rent  to  him  ;  he  is  not  af- 
terwards liable  to  the  mortgagor  for  rent,  though  such  entry  is  not 
effectual  for  a  foreclosure. —  Welch  v.  Mams^  1  Met.  494. 

5.  After  giving  a  mortgage  to  secure  a  certain  sum,  the  mort- 
gagor, having  received  a  further  sum  from  the  mortgagee,  gave  him 
an  unattested  note  for  it,  at  the  same  time  signing  an  indorsement 
on  the  mortgage,  attested  by  a  witness,  by  which  he  acknowledged 
the  receipt  of  such  sum,  and  promised  to  pay  it  '*  on  the  same 
conditions  as  the  within,  as  per  note  of  hand  of  this  date.''  Held, 
the  indorsement  was  a  duplicate  note,  upon  which  the  mortgagee 
might  sue,  though  the  unattested  note  was  barred  by  the  Statute  of 
Limitations.  —  Grinnell  v.  Baxter^  xvii.  386. 


C.  Assignment,  payment,  discharge  or  extinguishment  of 
a  mortgage  or  a  mortgage  debt. 

1.  Conveyance,  with  warranty,  to  A.,  of  land  previously  mort- 
gaged to  B.,  the  tenant ;  A.  giving  back  a  mortgage  for  the  price. 
A.  conveys  to  the  demandant,  C.  The  deed  to  A.  was  recorded 
before  the  mortgage  to  B.,  but  after  A.'s  mortgag^  to  the  first 
owner.  The  mortgage  from  A.  was  not  released  or  discharged, 
but  the  debt  was  said  to  have  been  paid  after  breach  of  condition. 
The  former  owner  and  B.  then  conveyed  to  D.,  who  reconveyed 
to  B.  Held,  whether  A.'s  mortgage  had  been  paid  or  not,  it 
passed  the  legal  title  to  the  original  owners,  who  still  retained  it ; 
that  by  the  conveyances  from  him  and  B.  to  D.,  and  from  D. 


802  MORTGAGE. 

back  to  B.,  B.  acquired  such  title  ;  and  that  C,  therefore,  could 
not  sustain  a  writ  of  entry  against  B.  —  ShemuM  v.  Abbot,  xviii. 
448. 

2.  A  house,  subject  to  mortgage,  was  conveyed  by  warranty 
deed  to  A.,  in  trust  for  B.,  the  defendant,  a  feme  covert ,  with  the 
consent  of  C,  the  husband,  being  paid  for  from  funds  which  were 
B.'s  before  marriage.  B.  and  C.  took  possession  ;  were  after- 
wards divorced  a  fnen8&  &c.  on  her  petition  ;  and  thereupon  A. 
conveyed  the  house  to  B.  Before  the  divorce,  C .  took  an  as- 
signment of  the  mortgage,  entered  in  the  statutory  mode  for  fore- 
closure, and  then  transferred  the  mortgage  to  D.,  the  plaintiff.  In 
this  action,  for  forcible  detainer,  held,  the  assignment  of  the  mort- 
gage to  C.  was  not  fraudulent  as  to  the  defendant  or  the  mort- 
gagor ;  that  D.  had  the  legal  title  against  B.,  and  should  have 
judgment  for  possession.  —  Howard  v.  Howard,  3  Met.  548. 

3.  After  an  attachment  of  land  under  mortgage,  the  mortgagee, 
upon  payment  of  his  debt  by  a  third  person,  and  with  the  mort^ 
gagor's  consent,  gave  to  such  third  person  a  quitclaim  deed  of  the 
land.  Held,  this  operated  as  an  assignment,  not  an  extinguish- 
ment, of  the  mortgage  ;  and  a  levy  upon  the  land  by  the  attaching 
creditor  did  not  give  him  a  legal  tide.  —  Freeman  v.  McGaw,  xv. 
82. 

4.  But,  it  seems,  such  levy  passed  to  him  the  equity  of  re- 
demption, and  he  might  bring  a  bill  in  equity  to  redeem.  —  Ibid, 

5.  A.,  a  mortgagee,  who  took  his  mortgage  with  notice  of  a 

Erior  unregistered  deed  to  B.,  assigned  the  mortgage  to  C,  who 
ad  not  such  notice,  to  secure  a  preexisting  debt  and  a  sum  of 
money  advanced  at  the  time,  the  amount  of  the  mortgage  exceed- 
ing the  aggregate  of  both  these  sums.  Held,  C.  had  a  valid  title 
against  B.  to  the  amount  of  his  whole  claim.  —  Glidden  v.  Hunt, 
xxiv.  221. 

6.  By  virtue  of  an  agreement  between  A.  and  D.,  who  had  no- 
tice of  B.'s  deed,  D.  paid  to  C.  his  entire  claim,  and  to  A.  the 
balance  of  the  mortgage  debt,  and  took  an  assignment  of  the  mort- 
gage from  C.  Held,  B.  might  redeem,  on  paying  the  amount 
paid  by  D.  to  C,  with  interest.  —  Ibid. 

7.  Mortgage  by  A.  to  B.,  conditioned  to  pay  him  the  contents 
of  a  note  payable  on  demand,  signed  by  B.  as  surety  and  A.  as 
principal,  or  indemnify  B.  against  his  liability  thereupon.  The 
note  was  afterwards  taken  up,  by  the  substitution  of  a  new  one, 
signed  by  A.  and  other  sureties,  and  subsequently  B.  assigned  the 
mortgage.  Held,  the  condition  was  performed,  and  nothing 
passed  by  such  assignment.  —  Jlbbott  v.  Upton,  xix.  434. 

8.  In  a  suit  by  the  assignee  of  a  mortgage  against  a  stranger  in 
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possession,  the  latter  produced  the  notes  secured  by  such  mort- 
gage, but  no  discharge  ;  and  the  evidence  strongly  tended  to  prove, 
that  the  notes  could  not  have  been  paid  to  any  lawful  holder,  or 
assignee  of  the  mortgage.  'Held,  a  discharge  of  the  mortgage 
should  not  be  presumed.  —  Crocker  v.  Thompson^  3  Met.  224. 

9.  Continued  possession  by  a  mortgagor  and  his  heirs  for  twenty 
years  after  maturity  of  the  mortgage  debt,  without  entry  or  claim 
by  the  mortgagee,  raises  a  presumption  in  fact  of  payment.  — 
Hawland  v.  Shurtkff,  2  Met.  26. 

10.  A  mortgage,  given  to  secure  a  note,  is  not  affected  by  a 
Statute  of  Limitations  which  bars  the  note,  unless  the  latter  be 
actually  paid.  —  Thayer  v.  JUann^  xix.  636. 

11.  A  mortgage  having  been  given  to  a /erne  sole  as  security  for 
a  note,  the  note  was,  after  her  marriage,  given  up  to  the  mortgagor, 
and  a  new  one  taken  by  the  husband  for  the  amount  then  due. 
Held,  the  mortgage  was  not  discharged  as  against  a  purchaser  from 
the  mortgagee.  —  Pomroy  v.  Rice,  xvi.  22. 

12.  A.  gave  a  mortgage  to  B.  to  secure  a  note  payable  by  in- 
stalments. The  first  being  due,  B.  demanded  payment,  saying  that 
if  it  were  paid,  he  could  sell  the  securities  ;  whereupon  A.  gave  a 
negotiable  note  for  the  amount,  payable  in  four  months,  which  B. 
proposed  to  have  discounted  at  a  bank.  At  the  same  time,  this  in- 
dorsement was  made  upon  the  first  note  —  "  Received  the  first  in- 
stalment on  the  within,  of  $  402.78."  B.  having  afterwards  assign- 
ed this  note,  with  the  mortgage  ;  held,  the  transaction  was  not  a 
mere  change  of  security  for  the  same  debt,  but  a  payment,  and  a 
discharge  pro  tanto  of  tlie  mortgage.  —  FowUr  v.  Bush^  xxi.  230. 

13.  Where  a  mortgage  is  given,  conditioned  for  payment  of 
money  on  a  day  certain,  the  condition  is  saved,  the  mortgagee's 
title  defeated,  and  the  mortgagor  reinstated  in  his  former  interest, 
by  payment  before  the  time.  —  Holman  v.  Bailey,  3  Met.  66. 

14.  Mortgage  from  A.  to  B.,  to  secure  several  notes,  payable 
at  different  times  ;  and  afterwards  from  A.  to  C.  Subsequently, 
and  before  maturity  of  either  of  the  above  notes,  A.  gave  B.  a 
warranty  deed  of  the  land,  in  full  satisfaction  and  discharge  of  them 
and  of  another  note  ;  all  the  notes  were  surrendered  to  A.  ;  but 
the  mortgage  was  not  discharged.  C.  brings  a  bill  in  equity  to 
redeem  against  B.  Held,  B.'s  title  under  his  mortgage  was  de- 
feated ;  that,  if  C.'s  mortgage  was  valid,  he  had  by  writ  of  entry  a 
complete  and  adequate  remedy  at  law  against  B.,  and  therefore  the 
bill  could  not  be  sustained.  —  Ibid. 

1 5.  Certain  land  having  been  twice  mortgaged,  the  mortgagor, 
after  condition  broken,  was  appointed  administrator  of  the  second 
mortgagee,  and  returned  an  inventory,  including  the  debt  due  from 
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himself.  Held,  such  appointment  was  not,  b  respect  to  an  as* 
signee  of  the  first  mortgage,  who  had  purchased  the  mortgagor's 
right  of  redemption,  a  payment  of  the  second  mortgagee's  debt, 
and  an  extinguishment  of  the  mortgage,  but  that  the  administrator 
might  redeem  as  against  such  assignee.  —  Kinney  v.  Einrigny  xviii. 
232. 

16.  A.  conveyed  to  B.  an  undivided  moiety  of  certain  land, 
taking  back  a  mortgage  for  the  price,  and  afterwards  covenanted, 
upon  request,  to  execute  all  conveyances  requisite  for  a  partition. 
He  subsequently  conveyed  the  other  moiety  to  C.,  taking  back  a 
mortgage  for  the  price.  B.  and  C.  then  exchanged  deeds  of  par- 
tition, in  aid  of  which  A.  released  the  divided  moiety  of  each 
grantee  from  the  other's  mortgage.  Held,  such  releases  did  not 
extinguish  the  mortgages  as  to  one  half  of  each  divided  moiety, 
but  the  whole  divided  moiety  of  each  grantee  became  subject  to 
his  mortgage,  as  his  undivided  moiety  was  before.  —  Bradley  v. 
Fuller^  xxiii.  1. 

17.  A  mortgagor,  by  deed  of  sale  and  quitclaim,  for  valuable 
consideration  therein  expressed,  conveyed  the  land  to  the  mortga- 
gee. Held,  no  intention  being  shown  to  pay  by  such  conveyance 
the  notes  secured  by  the  mortgage  ;  they  might  still,  if  outstand- 
ing, be  collected  or  negotiated.  —  Van  Deruen  v.  jFHuA;,  xv.  449. 


D.  Redemption  of  a  mortgage,  by  whom,  and  on  what 
terms. 

1.  Under  Revised  Statutes,  c.  107,  §  13,  a  tenant  for  years 
may  redeem  a  mortgage  made  by  the  lessor  before  the  lease.  — 
Bacon  v.  Botcdotn,  xxii.  401. 

2.  So,  it  seems,  one  holding  only  an  easement  in  the  land.  — 
Ibid. 

3.  Where  one  co-tenant  of  land  conveys  a  parcel  thereof  by 
metes  and  bounds,  takes  back  a  mortgage  and  assigns  it ;  a  lessee 
for  years  from  the  mortgagor  may  redeem  the  mortgage  from  the 
assignee,  if  he  has  no  title  under  the  other  co-tenant.  —  Ibid. 
2  Met.  591. 

4.  A  mortgagor  of  two  parcels  of  land,  who  conveys  one  of 
them,  cannot  compel  his  grantee  to  contribute  to  a  redemption  of 
the  mortgage.  —  Jlllen  v.  Clark^  xvii.  47. 

5.  But  if,  after  such  conveyance,  together  with  a  mortgage  back 
for  the  purchase-money,  the  mortgagor  convey  the  other  parcel  to 
another  grantee,  and  become  insolvent,  and  the  first  grantee  refuse 
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to  contribute  to  a  redemptioo  ;  the  first  grantee,  upon  redeenditig, 
mtLy  claim  an  assignment  of  the  mortgage,  and  thus  compel  contri-* 
bution.  • —  Ibid, 

6.  A  mortgage  was  made  of  two  lots  of  land.  The  right  of 
redeeming  one  of  them  was  transferred  to  A.,  and  the  right  of  re- 
deeming the  :other  to  B.,  and  the  mortgagee  afterwards  released 
the  former.  Held,  that  B.,  on  redeeming,  could  not  compel  A. 
to  contribute,  but  was  entitled  to  an  abatement  of  such  a  propor- 
tion of  the  sum  due  on  the  mortgage,  as  the  value  of  A.'s  parcel 
bore,  at  the  time  of  making  the  mortgage,  to  the  value  of  both 
parcels.  —  Parkman  v.  Welch^  xix.  231. 

7.  Condition  of  a  mortgage  from  A.  to  B.,  to  pay  several  sums 
of  money  at  different  times.  On  failure  of  payment  of  the  sum 
first 'due,  B.  entered  for  breach  of  condition,  and,  after  all  had  be* 
come  due,  A.  brings  a  bill  in  equity  to  redeem.  Held,  he  could 
redeem  only  by  paying  the  whole  amount  of  the  mortgage,  not 
merely  the  first  instalment.  —  Mann  v.  Richardsonj  xxi.  355. 

8.  Where  a  mortgage  debt  is  payable  by  instalments,  for  non- 
payment of  one  of  which  the  mortgagee  enters,  and  upon  a  bill  to 
redeem  refuses  to  receive  others,  not  yet  due  ;  the  court  will,  by 
a  special  decree,  order  that  the  case  stand  open,  the  mortgagee 
to  retain  possession  till  such  sums  become  due.  —  Ibid. 

9.  Bill  in  equity  to  redeem.  Answer,  that  the  tender  made  by 
the  plaintiff  was  conditional,  and  that  he  had  not  been  always  after- 
wards ready  to  pay.  Held,  the  defendant  could  not  subsequently 
plead,  that  the  suit  was  commenced  more  than  a  year  after  the  ten* 
der,  according  to  St.  1821,  c.  86,  §  3.  —  Tucker  v.  Buffum,  xvi. 
46. 

10.  On  a  bill  to  redeem  an  equity  sold  upon  execution,  the  de* 
fendant  must  account  for  the  rents  and  profits  received  by  him, 
though  before  commencement  of  suit  the  plaintiff  tendered  htm  the 
purchase-money  and  interest,  not  deducting  the  rents  and  profits. 
—  IHd. 

1 1 .  The  defendant  having,  after  the  tender,  occupied  the  land 
under  a  lease  from  the  mortgagee,  at  a  low  rent,  and  afterwards 
purchased  the  mortgage  ;  held,  he  should  account  for  the  fair  an- 
nual value. —  Ibid. 

12.  In  a  bill  for  redemption,  the  plaintiff  must  account  for  the 
interest,  if  any,  received  by  him,  on  the  money  tendered  to  and  re- 
fused by  the  defendant.  —  Ibid. 

13.  On  a  bill  in  equity  to  redeem,  the  defendant  was  allowed  a 
commission  of  five  per  cent,  on  rents  collected  by  him.  — iWrf, 
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14.  One  possessed  of  an  equity  of  redemption,  under  an  execu- 
tion sale,  took  a  lease  of  the  land  from  the  mortgagee,  made  repairs 
and  improvements,  and  afterwards  bought  the  mortgage.  In  a  bill 
for  redemption,  brought  against  him,  held,  he  should  be  allowed 
the  cost  of  the  repairs  and  improvements.  —  Ibid. 

15.  A  mortgagor's  demand  upon  the  mortgagee  for  an  account 
may  be  valid,  though  accompanied  by  other  demands  and  propo- 
ss^s,  which  the  latter  is  not  bound  to  notice.  —  Jllkn  v.  Clarkj 
xvii.  47. 

16.  Such  account  should  state  not  only  the  amount  due,  but  the 
items.  —  Ibid, 


E.  Actions  between  mortgagee  and  mortgagor. 

1.  Where  husband  and  wife  mortgage  her  land,  and  remain  in 
possession  till  breach  of  condition,  a  suit  to  foreclose  is  prop- 
erly brought  against  them  both. — Swan  v.  Wiswall^  xv.  126. 

2.  The  Supreme  Court  has  no  jurisdiction  of  suits  in  equity  for 
the  foreclosure  or  redemption  of  equitable  mortgages.  —  Eaton  v. 
Green,  xxii.  626. 

3.  Where  A.  and  B.,  holding  distinct  claims  against  C,  take 
one  mortgage  to  secure  them,  the  mortgage  is  not  joint,  but  sev- 
eral ;  each  may  enforce  his  claim  by  the  appropriate  remedy ;  and 
therefore,  upon  the  death  of  A.,  B.  cannot  n>aintain  an  action  upon 
the  mortgage,  to  enforce  payment  of  A.'s  debt.  —  Burnett  v. 
Pratty  xxii.  656. 

4.  Writ  of  entry  on  a  mortgage.  The  mortgagors  were  blind, 
and  the  defendant,  their  father,  lived  on  the  land  with  them,  culti- 
vated and  improved  it,  as  the  sole  manager  and  efficient  agent. 
Held,  he  was  not  a  tenant,  nor  liable  to  this  action.  —  Churchill 
V.  Loringj  xix.  465. 

5.  After  a  mortgage  of  certain  land  with  a  dwelling-house  there- 
upon to  A.,  the  mortgagor  removed  the  building,  used  a  part 
of  the  materials,  with  others,  in  erecting  a  house  upon  other  land, 
and  afterwards  conveyed  the  land  and  building  last  named  for  a 
valuable  consideration  to  B.  A.  brings  trover  against  B.,  for  the 
new  house,  and  the  materials  used  upon  it.  Held,  such  materials 
became  a  part  of  the  freehold,  and  B.  beca^le  the  owner  of  them 
by  the  conveyance  to  him,  and  that  the  action  would  not  lie.  — 
Peirce  v.Goddard,  xxii.  569. 

6.  If  an  action  for  foreclosure  of  a  mortgage  is  brought  against 
the  tenant  in  possession,  more  especially  where  he  is  the  mortga- 
gor himself;  such  tenant  cannot  prevent  a  judgment  for  the  plain- 
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tiff  hy  transferring  the  whole  or  a  part  of  the  land,  but  his  gran- 
tee will  be  bound  by  the  judgment  and  the  possession  taken  under 
it. — Huntv.  Hunt^  xvii.  118. 

7.  The  mortgagor  of  a  farm  lying  on  the  south  side,  and  ex- 
tending to  the  thread,  of  a  river,  conveyed  a  mill  on  the  north 
side,  together  with  a  dam  across  the  stream.  The  purchaser  took 
possession,  using  the  dam  to  run  the  mill,  and  occasionally  re- 
pairing the  south  end  of  it.  A  suit  being  brought,  and  an  execu- 
tion issu,ed,  upon  the  mortgage  ;  in  serving  the  latter,  the  officer 
entered  on  the  &rm,  in  order  to  give  possession  of  the  mortgaged 
property,  but  not  on  the  part  of  the  dam  included  in  the  mortgage. 
Held,  even  if  an  officer  is  bound,  where  distinct  parcels  of  land 
included  in  his  writ  are  in  the  open  and  visible  possession  of 
third  persons,  to  enter  upon  them  ;  it  was  not  necessary,  in  this 
case,  for  him  to  enter  upon  the  south  end  of  the  dam,  the  gran- 
tee's possession,  if  any,  being  incident  to  a  tenement  on  the  north 
side  of  the  stream,  and  merely  legal  and  constructive,  following 
his  title,  which  was  subject  to  the  mortgage,  and  determined  by 
the  legal  possession  given  the  mortgagee  under  his  judgment.  — 
—  Ibid. 


F.  Entry  under  a  mortgage,  and  foreclosure.^ 

1.  The  assignee  of  a  mortgage  having  received  rent  from  the 
tenant  in  possession,  his  administrator,  upon  his  death,  called  upon 
the  tenant  to  attorn  or  surrender,  but  he  denied  the  right  of  the 
administrator  and  refused  to  do  it.  The  administrator  then 
brought  an  action  against  him  on  the  mortgage,  without  notice 
to  the  heirs  or  representatives  of  the  mortgagor,  who  was  dead, 
recovered  a  conditional  judgment,  sued  out  an  execution,  enter- 
ed, and  remained  in  possession  three  years.  Held,  the  mort- 
gage was  foreclosed.  —  Shelton  v.  Jltkins^  xxii.  71. 

2.  Where  a  mortgagee,  having  entered  for  breach  of  condi- 
tion, is  placed  under  guardianship  as  a  spendthrift,  the  guardian 
may  restore  possession  to  the  mortgagor  and  thus  prevent  a  fore- 
closure. —  Botham  v.  JiPIntier,  xix.  346. 

3.  If  a  mortgagee  enter  for  breach  of  condition,  and  order  a 
lessee  in  possession  to  pay  him  the  rent ;  though  the  entry  be 
not  such  as  is  necessary  for  foreclosure,  it  will  still  give  the 
mortgagee  a  title  to  the  rent,  as  against  the  mortgagor.  —  Stone 
v.  Patterson^  xix.  476. 
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G.  Sale  of  equities  of  redemption  or  execution  ;  and  the 
effect  thereof. ' 

1.  The  extent  of  an  execution  against  a  mortgagor  upon  land 
in  possession  of  the  mortgagee,  without  noticing  the  mortgage, 
gives  a  legal  seisin  of  the  equity  of  redemption  to  the  creditor, 
but  is  no  ouster  of  the  mortgagee.  —  Shepard  v.  PraUy  xv.  32. 

3.  An  execution  purchaser  of  an  equity  of  redemption,  who 
receives  a  deed  from  the  officer,  cannot  dispute  the  mortgage  as 
fraudulent,  and  on  that  ground  claim  the  land  as  unincumbered. 
—  Russell  V.  Dudley,  3  Met.  147. 

3.  Under  the  Revised  Statutes,  c.  73,  §  44,  46,  if  an  execu* 
tion  purchaser  of  an  equity  of  redemption  refuse  to  release  it,  upon 
a  tender,  by  the  debtor  or  his  assignee,  of  the  sum  due  him  there- 
for ;  the  debtor  or  his  assignee  may  recover  the  equity  of  redemp- 
tion by  writ  of  entry. — Hooker  v.  Hudson^  xix.  467. 

4.  A.,  a  second  mortgagee,  took  an  assignment  of  the  first 
mortgage,  and  a  release  of  the  equity  of  redemption  from  B.,  the 
mortgagor.  Afterwards,  a  creditor  of  B.  levied  an  execution  upon 
B.'s  equity,  and  purchased  it  himself.  Held,  in  support  of  his 
title,  such  creditor  might  show  that  A.  obtained  his  mortgage  and 
release  by  fraud  upon  B.,  though  B.  had  not  attempted  to  avoid 
them.  —  Van  Deusen  v.  Frink,  xv.  449. 

5.  The  right  to  redeem  an  equity  of  redemption,  sold  on  execu- 
tion, is  validly  assigned  in  equity  by  a  common  quitclaim  deed, 
which  remises,  releases  and  quitclaims  the  party's  right  and  inter- 
est m  and  to  the  mortgaged  premises,  habendum  to  the  grantee, 
bis  heirs  and  assigns.  —  Tucker  v.  Buffum^  xvi.  46. 

6.  If  the  purchase-money  of  an  equity  sold  on  execution  is  ten- 
dered, with  interest,  and  refused,  and  afterwards  demanded  after 
dark,  this  is  an  unseasonable  demand,  and  does  not  avoid  the  ten- 
der. —  Ibid. 

7.  The  plaintiff,  having  purchased  an  equity  of  redemption  sold 
on  execution,  paid  off  the  mortgage,  which,  with  tlie  note,  was 
cancelled  by  the  mortgagee,  and  a  discharge  indorsed  upon  the 
deed.  The  papers  were  then  delivered  to  the  plaintiff,  who,  on 
payment  of  the  price  paid  by  him,  released  to  the  mortgagor  all 
the  right  which  he  acquired  under  the  sale.  The  mortgagor  after- 
wards promised  the  plaintiff  to  pay  him  what  was  due  on  the  mort- 
gage. Held,  such  promise  was  binding,  though  founded  on  a  past 
consideration  ;  that  the  plaintiff  might  maintain  an  action  there- 
upon, though,  under  Revised  Statutes,  c.  73,  §  34,  35,  he  was 
the  equitable  assignee  of  the  mortgage,  and  therefore  had  another 
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security  ;  and  that,  as  the  plaintiff  coald  secure  his  equitable  title 
only  by  paying  the  mortgage  debt,  he  might  have  recovered  the 
amount  without  an  express  promise.  -~  Gkason  v.  Dyke^  xxii. 
390. 

8.  One  holding  a  note,  secured  by  mortgage,  indorsed  the  note 
and  assigned  the  mortgage  to  a  third  person.  The  mortgagor 
afterwards  died,  having  devised  all  his  real  estate  to  the  mort- 
gagee. The  latter  gave  his  own  note  to  the  assignee  for  the 
amount  of  the  first  note,  with  the  mterest  which  had  accrued  on 
it,  the  second  note  bearing  a  memorandum,  that,  when  paid,  it 
would  discharge  the  first.  The  assignee  retained  the  first  note, 
brought  a  suit  on  the  second,  recovered  judgment,  levied  his  exe- 
cution on  the  right  of  redemption,  and  indorsed  the  proceeds  on 
the  first  note  in  part  payment.  In  an  action  brought  by  the  pur- 
chaser of  the  equity,  held,  the  levy  was  void,  the  facts  showing  a 
sale,  in  behalf  of  the  mortgagee,  of  the  right  of  redemption,  for 
the  purpose  of  paying  the  mortgage  debt.  —  Washburn  v.  Good- 
irtn,  xvii.  137. 


H.  What  avoids  a  mortgage,  —  fraudulent  mortgages. 

1.  A  promise  by  a  mortgagee  to  creditors  of  the  mortgagor,  to 
surrender  his  title,  if  they  will  take  another  mortgage  from  the 
mortgagor,  and  give  him  time  of  payment,  is  prima  facie  evidence 
that  the  first  mortgage  was  not  b(m&  fide.  —  Parker  v.  Barker^ 
2  Met.  423. 

2.  A  conveyance  from  A.  to  B.  is  a  sufficient  consideration 
for  a  mortgage  of  the  land  from  B.  to  C.  ;  and  the  payment  by 
C.  of  debts  due  to  A.,  and  of  other  sums,  at  the  request  of  one 
having  an  interest  in  the  land,  is  a  good  consideration  on  the  part 
of  C.  to  sustain  the  mortgage  to  the  extent  of  such  payments,  in 
the  absence  of  fraud.  And  though  the  consideration  named  in  the 
mortgage  much  exceeds  the  sum  paid,  this  is  only  evidence  of 
fraud,  and  may  be  rebutted.  —  Ibid, 

3.  A  mortgage  conditioned  to  secure  future  advances,  if  bona 
fide,  is  valid  against  subsequent  purchasers.  —  Commercial^  ^c.  v. 

Cunningham,  xxiv.  270. 

4.  A  note  secured  by  mortgage,  duly  recorded,  was  given  by  a 
firm  to  the  plaintiffs,  a  bank,  who  at  the  same  time  gave  the  mort- 
gagors a  writing,  setting  forth  that  the  note  was  held  as  collateral 
security,  for  the  payment  or  discharge  of  other  notes  and  liabilities 
of  the  mortgagors  to  the  bank,  and  that  the  note  and  mortgage 
were  to  remain  for  said  purposes,  so  long  as  the  bank  should  hold 
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any  note  against  the  mortgagors,  and  so  long  as  they  should  be  un^ 
der  any  liabilities  to  the  bank  ;  but  this  instrument  was  not  record- 
ed. Held,  the  mortgage  was  not  fraudulent  as  against  subsequent 
purchasers  ;  that  new  notes,  given  the  bank,  whether  in  renewal 
of  the  original  ones  or  not,  were  covered  by  the  mortgage,  though 
a  third  person  had  become  a  partner  with  the  mortgagors,  and  the 
new  notes  were  made  or  indorsed  in  the  name  of  the  new  firm.  — 
Ibid. 

5.  Action  by  the  administrator  of  a  mortgagee  against  the  mort- 
gagor, for  land  mortgaged  to  secure  a  promissory  note.  Held, 
want  of  consideration  for  the  note  was  a  good  defence  ;  and  that 
the  plaintiff  could  not  meet  such  defence,  either  by  direct  proof 
that  the  note  was  also  given  to  defraud  the  creditors  of  the  mort- 
gagor, or  by  arguing  from  other  evidence,  that  this  object  existed. 
—  Wtarse  v.  Pierce^  xxiv.  141. 

6.  A  mortgage  to  secure  another's  debt  is  not  per  se  fraudulent, 
for  want  of  consideration. — Marden  v.  Babcocky  2  Met.  99. 


/.  Mortgages  of  personal  property. 

a.  •Sction  by  mortgagee^  and  evidence  therein. 

1.  Mortgage  of  personal  property,  duly  recorded,  to  secure 
the  mortgagee  as  a  surety  for  the  mortgagor,  upon  a  note.  Held, 
as  such  note  could  not  be  presumed  to  be  in  possession  of  the 
mortgagee,  it  was  not  necessary  for  him  to  produce  it,  in  order  to 
establish  a  prima  facie  title  to  the  property,  but  only  the  mortgage 
itself.  —  Davis  v.  JIftZb,  xviii.  394. 

b.  Validity  with  respect  to  creditors ;  and  herein  of  registration. 

2.  Mortgage  of  "  all  the  hay,  grain  and  produce  growing  "  on  the 
mortgagor's  farm,  to  secure  a  certain  sum  in  one  year,  but  men- 
tioning no  personal  security.  The  produce  was  used  by  the  mort- 
gagor, at  pleasure,  with  the  knowledge  of,  and  without  objection 
from,  the  mortgagee.  Held,  a  jury  must  infer  from  these  facts 
that  the  mortgage  was  fraudulent  against  creditors.  —  Robbins  v. 
Parker,  3  Met.  117. 

3.  Mortgage  of  a  stock  in  trade,  allowing  the  mortgagor  to 
trade  with,  sell  and  dispose  of  some  of  the  articles,  provided  he 
forthwith  purchase  and  place  in  his  store  others  of  like  kind  and 
value,  and  apply  the  sales  thereof  to  the  mortgage  debt.  Held, 
not  per  se  fraudulent.  — Jones  v.  Huggeford,  3  Met.  515. 

4.  A  mortgage  of  personal  property  may  be  valid  with  regard 
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to  some  of  the  articles,  though  it  contain  others^  m  their  nature 
too  perishable  and  transient  to  be  the  subject  of  mortgage.  — -* 
ShunkffY.  WiUard,  xix.  202, 

5.  A  trader  made  a  mortgage  of  his  stock,  providing  that,  till 
breach  of  condition,  he  might  retain  and  use  the  whole  of  it,  with- 
out hindrance  or  interruption.  It  was  also  verbally  agreed  between 
the  parties,  that  he  might  sell  and  dispose  of  it  and  apply  the  pro- 
ceeds to  his  own  use,  with  a  promise  on  his  part,  in  case  he  should 
make  large  sales,  to  increase  the  mortgagee's  security  by  other 
property.  Held,  such  mortgage  was  not  perse  fraudulent,  but  the 
presumption  of  fraud  arising  from  its  terms  might  be  rebutted.  — 
Briggs  V.  Parkmarij  2  Met.  258. 

6.  Where  a  mortgage  of  personal  property  is  left  for  record, 
and  bears  a  certificate  of  the  town-clerk,  that  it  has  been  duly  re- 
corded, such  certificate  is .  conclusive  of  the  fact,  and  cannot  be 
controlled  by  a  copy  of  the  record,  which  materially  difiers  from 
the  mortgage.  —  Ames  v.  Phelps,  xviii.  314. 

7.  St.  1832,  c.  157,  §  1,  provides,  that  "  no  mortgage  of  per- 
sonal property  shall  be  valid  against  any  other  person  than  the 
parties,  unless  possession  of  the  property  be  delivered  to,  and  re- 
tained by,  the  mortgagee,  or  unless  the  said  mortgage  be  recorded 
in  the  office  of  the  clerk  of  the  city  or  town  where  the  mortgagor 
shall  reside."  Held,  a  mortgage,  describing  the  property  so  that 
it  could  be  identified,  was  valid  against  creditors,  if  duly  recorded, 
without  any  actual  or  constructive  delivery  of  the  property.  — 
Bullock  V.  WilliamSy  xvi.  33.  The  recording  of  the  mortgage  is 
equivalent  to  an  actual  delivery  of  the  property.  —  Forbes  v.  Par- 
kerj  xvi.  462. 

8.  But,  it  seems,  registration  is  not  enough,  where  the  proper- 
ty still  remains  to  be  measured,  weighed,  counted,  or  otherwise 
separated,  from  a  larger  bulk.  —  Ibid. 

9.  The  registration  of  a  mortgage  of  chattels  is,  by  St.  1832, 
c.  157,  a  substitute  for  delivery  ;  and  the  mortgagor's  remaining 
in  possession,  after  forfeiture,  is  not  per  se  fraudulent,  but  merely 
evidence  of  fraud.  —  Shurtleffy.  Willardy  xix.  202. 

10.  So,  of  the  use  of  the  property  made  by  the  mortgagor.  — 

md. 

11.  A.  gives  B.  a  mortgage  of  goods,  which  is  duly  recorded, 
but  A.  remains  in  possession.  B.  assigns  the  mortgage  to  C,  and 
the  goods  are  afterwards  attached  by  creditors  of  A.  C.  brings 
trespass  against  the  officer.  Held,  the  defendant  could  not  object 
the  want  of  delivery  between  B.  and  C,  and  that  the  action  would 
lie.  —  Ibid. 

12.  A.,  being  indebted  to  B.,  without  B.'s  knowledge  executed 
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a  mortgage  of  personal  property  as  security,  procured  it  to  be  re- 
corded, and  appointed  C.  to  act  for  B.  ooon  afterwards,  he  be- 
came an  insolvent  under  the  statute  of  1838  ;  after  which,  the 
mortgage  was  delivered  to,  and  accepted  by,  B.  Held,  the  title 
of  the  assignees  should  prevail  over  that  of  B.  —  Dole  v.  Bod- 
tnarij  3  Met.  139. 

13.  Section  5,  c.  74,  of  the  Revised  Statutes,  respecting  the 
recording  of  mortgages  of  personal  property,  applies  only  to  goods 
and  chattels,  susceptible  of  delivery,  not  to  defeasible  or  condi- 
tional assignments  of  chosei  in  action.  —  Marsh  v.  Woodbury j  1 
Met.  436. 

14.  A  debtor,  on  being  called  upon  by  A.,  one  of  his  cred- 
itors, for  security,  promised  to  give  him  a  mortgage  of  personal 
property  ;  and  thereupon  directed  his  attorney  to  draw  up,  1 .  a 
mortgage  of  his  personal  property  to  secure  B.,  another  creditor  ; 
2.  another  mortgage,  subject  to  the  former  one,  to  secure  A.  ;  3. 
a  general  assignment,  under  St,  1836,  c.  238,  to  B.,  subject  to 
the  mortgages.  The  instruments  were  all  executed  and  delivered 
on  the  same  evening,  in  the  above  order  of  priority  ;  A.  not 
knowing  of  the  mortgage  to  B.  till  he  received  his  own,  nor  of 
the  assignment,  till  after  its  delivery,  and  never  afterwards  assentmg 
thereto.  B.'s  mortgage  having  been  held  void,  as  being  part  of 
the  assignment,  and  repugnant  to  the  above  statute  ;  held,  A.'s 
mortgage  was  not  part  of  the  assignment ;  that  at  common  law  it 
was  valid  ;  and  that  he  was  entitled  to  the  mortgaged  property  as 
against  attaching  creditors,  precisely  as  if  no  mortgage  had  been 
made  to  B.  —  Howatonie^  ^c.  v.  Martin,  1  Met.  294. 

c.  Attachment  of  property  mortgaged^  (See  Jlttachmenty  E.) 

15.  A  trustee  process  does  not  lie  against  one  having  a  mort- 
gage, but  not  actual  possession,  of  personal  property.  The  prop- 
erty may  be  attached,  conformably  to  St.  1829,  c.  124,  whether 
the  naortgagee  has  or  has  not  possession.  —  Central^  ^c.  v.  Pren- 
ticcj  xviii.  396. 

16.  After  a  mortgage  of  goods  from  A.  to  B.,  they  were  at- 
tached in  a  suit  against  A.,  and  within  a  week  sold  by  consent  of 
parties.  Before  the  sale,  B.  gave  notice  of  his  claim  to  the  offi- 
cer and  creditor,  and  forbade  the  sale.  The  officer  replied,  that 
he  had  seen  the  record  of  the  mortgage  and  knew  all  about  it. 
About  four  months  afterwards,  B.  gave  to  the  officer  and  creditor 
a  written  statement  of  his  claim  against  A.,  and  demanded  pay- 
ment ;  which  being  refused,  he  brings  trover  against  them.  Held, 
the  action  would  lie.  —  Legate  v.  Potter^  1  Met.  326. 

17.  Where  goods  mortgaged  are  attached  as  the  mortgagor's. 
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and  immediately  told  by  consent,  the  mortgiigee,  though  notified 
of  the  sale,  is  not  boond,  under  Revised  Stittutes,  e<  99,  §  79^ 
to  demand  payment  and  present  an  account  of  his  claim,  before 
the  sale.  Held,  sufficient  to  do  it  thirteen  days  after  the  sale*  — 
Taphy  v.  Buit^fieU,  1  Met.  515. 

18.  Immediately  after  such  attachment,  the  mortgagee  made  a 
demand,  &c.,  which  were  insufficient,  brought  an  action  against 
the  officer,  and  after  thirteen  months  became  nonsuit.  Fourteen 
days  before  the  nonsuit,  he  in  proper  manner  presented  and  de^ 
manded  payment  of  a  true  and  legal  account.  Held,  the  ktter  de- 
mand was,  under  the  circumstances,  made  in  reasonable  time.  — 
Johnson  v.  Sumner^  1  Met.  172. 

19.  A  mortgage  of  goods  being  made  to  A.,  subject  to  a  prior 
mortgage  to  B.,  the  goods  were  attached  by  creditors  of  the  mort- 
gagor, and  replevied  by  B.  Upon  trial  of  the  replevin  suit,  B.'s 
mortgage  was  held  void,  and  juagment  rendered  for  a  return.  Ten 
days  after  such  judgment,  but  more  than  two  years  after  the  at- 
tachment, A.  demanded  and  presented  an  account  of  his  claim, 
under  the  above  statute.  Held,  it  was  done  within  a  reasonable 
time.  —  HousatoniCy  ^c.  v.  MarHny  1  Met.  294. 

20.  In  case  of  a  mortgage  to  two  persons,  for  a  gross  sum  due 
to  each  of  them,  and  a  subseauent  attachment  by  a  creditor  of  the 
mortgagor,  a  statement  made  by  them  to  the  officer,  on  demanding 
payment,  is  sufficient,  if  it  set  forth  the  gross  sum  due  to  eacb**-^/&id« 

31.  An  account  thus  presented  may  include  interest,  md  it  is 
not  rendered  untrue  by  understating  the  interest,  if  the  party  has 
not  possession  of  the  securities,  or  other  means  of  making  an  ex- 
act estimate*  — Johnson  v.  SunifMr,  1  Met.  172. 

22.  Where  the  debt  consists  of  a  balance  remaining  due  upon 
a  note,  it  may  be  stated  as  this  sum  only.  But,  where  the  mort- 
gage is  ^iven  to  secure  several  demands,  described  in  general 
terms,  it  is  not  a  just  and  true  account,  to  state  the  result,  made 
up  of  the  aggregate  of  several  distinct  demands.  —  Ibid. 

23.  If  the  condition  of  a  mortgage  is  any  thing  else  but  the 
payment  of  money,  it  seems,  the  property  can  be  attached  as  the 
mortgagor's,  only  by  a  trustee  process,  agreeably  to  sections  25, 

26,  c.  109,  of  the  Revised  Statutes Ibid.     (But  see  HaskM 

V.  Gordon^  3  Met.  268,  anit^  p.  37.) 

24.  Where  personal  property  is  mortgaged  to  secure  a  note 
payable  on  time,  with  a  provision  that,  until  default  in  payment,  the 
mortgagor  may  retain  possession,  and,  on  the  ne:s:t  day  after  the 
mortgage  is  made,  the  property  is  attached  upon  a  suit  against  the 
mortgagor,  without  observing  the  requirements  of  jS^  1829,  c. 
124  ;  the  mortgagee  may  immediate^  bring  an  action  on  the  case 

40 
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against  the  officer,  aod  recover  the  value  of  the  property,  if  it 
does  not  exceed  the  note,  together  with  all  the  damages  incurred 
in  asserting  his  claim.  —  Forbes  v.  Parker^  xvi.  462. 

25.  Where  one  makes  two  mortgages  of  different  articles  of 
personal  property  to  the  same  person,  to  secure  distinct  debts,  and 
the  whole  is  attached  as  the  mortgagor's ;  if  the  mortgagee,  on 
demanding  payment  of  his  debt,  according  to  Revised  Statutes, 
c.  90,  §  79,  states  in  writing  and  delivers  to  the  officer  a  just  and 
true  account  of  the  claim  secured  by  one  of  the  mortgages  ;  as  to 
this  claim  it  will  be  effectual,  though  insufficient  as  to  the  other.  — 
Simonds  v.  Parker^  3  Met.  144. 


t^ein  EvUh 


A.  General  principles,  and  practice,  in  regard  to  new 

trials. 

B.  New  trial,  for  excessive  damages. 

C.  For  a  verdict  against  law  or  evidence. 

D.  For  the  purpose  of  mtroducing  new  evidence. 

E.  For  unauthorized  interference,  wrong  or  defective  in- 

struction to  the  jury,  or  admission  of  improper  evi- 
dence, by  the  court. 

F.  On  the  ground  of  disqualification  in  the  jury. 


A.  General  principles,  and  practice,  m  regard  to  new 
trials. 

1.  Where,  in  a  civil  action  against  two,  a  verdict  is  rendered  in 
favor  of  one  and  against  the  other,  a  new  trial  may  be  granted  as 
to  the  latter,  without  disturbing  the  verdict  as  to  the  former.  — 
Bickiitll  V.  Doriofij  xvi.  478. 

2.  A  case  tried  by  jury  was  reserved  by  the  judge  upon  a  ques- 
tion of  law,  and  at  the  next  term  one  of  the  parties  moved  for  a 
new  trial,  because  the  verdict  was  against  the  weight  of  evidence. 
Held,  under  the  26th  rule  of  court,  the  motion  was  made  too  late. 
—  Hannum  v.  Bekhertoton^  xix.  311. 

9*  When  evidence  has  been  improperly  received  or  rejected, 
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and  a  verdict  found  against  the  party  who  excepts,  and  he  moves 
for  a  new  trial ;  the  motion  will  not  be  granted,  if  the  court  are 
satisfied,  from  the  whole  evidence,  that,  independently  of  the  evi- 
dence in  quesftion,  there  is  a  preponderance  of  proof  against  him, 
which  would  have  made  a  verdict  the  other  way  a  verdict  against 
evidence.  —  Thomdike  v.  City  ^c.  1  Met.  242. 

4.  Exceptions  to  the  judgment  of  the  Court  of  Common  Pleas, 
upon  a  criminal  case  appealed  from  a  Justice  of  the  Peace,  on  the 
ground  that  the  justice  did  not  send  up  a  certified  copy  of  the  pro- 
ceedings before  him.  The  judgment  being  reversed,  held,  the 
case  should  be  sent  back  to  the  court  below,  for  a  new  trial,  in  case 
the  proper  copies  should  be  transmitted  and  filed.  —  Commonweahh 
V.  JDotyj  2  Met.  18. 

5.  In  trover,  one  witness  testified  to  the  cost  of  the  goods,  and 
that  he  thought  them  worth  that  sum,  upon  which  evidence  a  ver- 
dict was  returned.  Motion  for  a  new  trial,  founded  upon  affidavits 
of  the  jurors,  that,  in  assessing  damages,  they  bad  eitotieously 
considered  themselves  as  bound  by  the  opinion  of  the  witness,  and 
should  otherwise  have  found  a  smaller  sum.  Held,  such  affidavits 
were  inadmissible.—  Murdoch  v.  Sumner j  xxii.  156. 

6.  The  supreme  court  may  grant  a  new  trial,  in  criminal  cases 
brought  up  by  exceptions,  after  overruling  such  exceptions. — 
Commonwealth  v.  Peckj  1  Met.  428. 


B.  New  trial,  for  excessive  damages. 

In  case  of  a  verdict  for  excessive  damages,  a  new  trial  may  be 
granted  to  settle  the  amount  of  damages,  without  opening  the  whole 
case.  —  Boyd  v.  Brown^  xvii.  463. 


C.  For  a  verdict  agamst  law  or  evidence. 

1.  Where  the  evidence  is  clear  and  strong,  and  the  jury  are 
distinctly  instructed  as  to  the  law,  but  find  a  verdict  against  it,  a 
new  trial  will  be  granted  ;  because  either  the  jury  have  misunder- 
stood the  instruction,  or  wilfully  violated  their  duty,  or  decided 
against  the  weight  of  evidence.  -  But  a  third  trial  will  be  less  readi- 
ly granted  for  this  cause  than  a  second.  —  Cunningham  v.  Ma- 
goun^  xviii.  13. 

2.  Otherwise,  where  the  question  is  wholly  one  of  fact,  and 
there  is  evidence  to  be  weighed  and  balanced,  and  presumptions 
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are  to  be  raised  and  inferences  drawn,  and  the  jury  may  be  pre- 
sumed to  have  fairly  exercised  their  judgment ;  although,  upon  the 
same  evidence,  the  court  would  have  made  a  contrary  decisioa  ; 
more  especially,  where  the  burden  of  proof  was  upon  the  losing 
party.  — *-  Ibid. 

3.  A  verdict  may  be  set  aside  as  against  the  weight  of  evidence, 
though  the  evidence  was  wholly  or  partly  derived  from  inspection. 
-*-*  DavU  V.  Jenney,  I  Met.  231 . 

4.  Though  the  ultimate  decision  of  questions  of  fact  is  for  the 
jury,  yet  the  court  may  and  are  sometimes  bound  to  set  aside  a 
verdict,  as  against  the  weight  of  evidence.  —  Coffin  v.  Phenixj  ^c. 
XV.  291. 

5.  Where  there  is  reason  to  suppose,  that  the  jury  have  fallen 
into  error  with  respect  to  the  law  or  the  nature  and  effect  of  evi- 
dence, which  upon  revision  they  would  correct ;  or  where  the 
erounds  taken  by  the  parties,  or  the  directions  of  the  court  to  the 
jury,  are  at  all  indistinct  or  imperfectly  set  forth  ;  the  court  may 
grant  a  second  and  even  a  third  trial.  —  Ibid. 

6.  Otherwise,  where  the  judge  has  fully  instructed  the  juiy  as 
to  the  rules  of  law  applicable  to  the  case,,  the  burden  of  proof,  the 
presumptions  arising  from  particular  facts,  and  the  nature  and  ap- 
plication of  the  rules  of  evidence,  and  where  the  question  is  one 
of  fact,  upon  which  there  may  be  an  honest  difference  of  opinion. 
—  Ibid. 

7.  But,  where  the  issue,  although  one  for  the  jury,  depends  up- 
on a  few  facts,  clearly  proved,  not  contradicted,  and  governed  by 
plain  and  settled  rules  of  law ;  the  court  would  be  bound  to  set 
aside  any  number  of  successive  verdicts,  contrary  to  such  law  and 
evidence.  —  Rid. 


D.  For  the  purpose  of  introducing  iiew  evidence. 

1.  It  is  no  p;round  for  review  or  new  trial,  that  a  party  has  failed 
to  offer  certam  evidence,  in  consequence  of  omittmg  to  inquire 
what  evidence  would  be  requisite  to  make  out  bis  case. —  Clark 
V.  Brighawiy  xxii.  81. 

2.  As  where  a  defendant,  supposing  that  the  question  whether 
he  was  liable  at  all  would  be  first  settled,  and  the  amount  of  dam^ 
ages  afterwards,  neglected  to  offer  evidence  upon  the  latter  point. 
r-Ibid. 

'3.  Upon  a  motion  for  new  trial  on  the  ground  of  newly  dis- 
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cdrered  evidence,  the  court  will  bear  teslimonj  as  to  the  credibili- 
ty of  the  proposed  witness.  —  Parker  v*  Hardy ^  xxiv.  246. 

4.  Indictment,  for  selling  spiritaus  liquor,  to  be  used  in  the  de- 
fendant's bouse,  ^^  without  Demg  dul^  licensed  as  an  innbolder  or 
common  victualler.'^  After  conviction,  he  moved  for  a  new  trial, 
in  order  that  he  might  produce  a  license  to  sell  fermented  liquor', 
not  previously  offered,  and  thereupon  object  to  the  form  of  the 
indictment.  Held,  the  motion  could  not  be  granted.  —  Comman- 
malih  v.  Churchill^  2  Met.  118. 


E.  For  unauthorized  interference,  wrong  or  defective  in- 
struction to  the  jury,  or  admission  of  improper  evi- 
dence^  by  the  court. 

1.  Strictly,  no  exception  can  be  taken  to  an  opinion  of  the 
judge  upon  a  question  of  fact ;  but,  if  wrong,  and  if  the  partv  to 
whom  it  is  adverse  submits  to,  and  forbears  to  argue  against  it,  a 
new  trial  may  be  granted,  in  the  discretion  of  the  court.  —  Curl  v. 
Lowelly  xix.  25. 

2.  Action  upon  a  policy  on  ^^  property  "  to  a  certain  amount, 
to  recover  for  a  loss  oi  bank  bills.  The  jury  were  instructed,  that, 
in  the  absence  of  fraud,  the  amount  insured  had  some  slight  ten- 
dency to  prove  the  amount  of  bills  on  board.  Held,  this  was  only 
a  remark  upon  the  state  of  the  evidence,  and  no  ground  of  excep-* 
tion.  —  WMton  v.  Old  Colony^  ^c.  2  Met.  1. 

3.  In  a  criminal  case,  the  jury  came  into  court  without  having 
agreed,  and  the  judge  gave  them  new  instructions  ujpon  some  points 
in  the  evidence,  aldiough  not  asked  for  by  the  jury.  Held,  no 
ground  of  new  trial.  —  CommonweaUh  v.  SnelUngy  xv.  321. 

4.  A  judge  is  not  bound  to  instruct  the  jury  that  certain  evi- 
dence  is  concltuivej  unless  it  so  to  a  fact  which  would  be  so,  if 
pleaded  and  admitted  in  the  pleadings  —  which  could  neither  be 
confessed  and  avoided,  nor  controlled  by  other  evidence.  —  Sav- 
age V.  Birckheady  xx.  167. 

5.  A  new  trial  will  not  be  granted  for  admissioa  in  evidence  of 
a  copy  not  properly  certified,  if  a  duly  certified  copy  is  afterwards 

5 reduced,  corresponding  with  the  former. — Potter  v.   Tlyter,  2 
let.  58. 

6.  Where  evidence  has  been  wrongly  received  upon  a  point  un- 
connected with  the  rest  of  the  case,  as  to  which  it  could  have  had 
no  influence  upon  the  jury  ;  a  new  trial  of  this  point  alone  may  be 
granted.  —  Robbim  v.  Totonsendy  xx.  345. 
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7.  A  new  trial  w31  not  be  granted  for  the  admission  of  irrele- 
vant evidence,  which  probably  could  not  have  improperly  influ- 
enced the  jury ;  but,  if  it  may  have  prejudiced  their  minds,  the 
court  may,  in  its  discretion,  set  aside  the  verdict.  — Ellis  v.  Shorty 
xxi.  142. 

•  8.  Action  of  trespass  vi  tt  armisy  for  arresting  the  plaintiff, 
while  intoxicated,  and  using  violence  in  so  doing.  The  defend- 
ant, in  excuse  for  such  violence,  offered  and  was  allowed  to  show, 
that  ardent  spirits  had  a  specific  and  peculiar  effect  upon  the  plain- 
tiff, increasing  his  power  and  making  him  furious  and  unmanage- 
able ;  that,  more  than  a  year  after  the  alleged  assault,  the  plaintiff, 
while  intoxicated,  threw  stones  at  several  persons,  resisted  the 
officers  who  arrested  him,  and  otherwise  exerted  great  power  and 
fury.  Held,  the  evidence  was  irrelevant,  and  a  new  trial  was 
granted  for  its  admission.  —  Bnd, 

9.  A  new  trial  will  not  be  granted,  on  the  ground  that  evidence 
was  admitted,  which  was  offered  solely  to  prove  an  immaterial  fact, 
and  had  no  tendency  to  influence  the  minds  of  the  jury  on  other 
points  ;  though  such  evidence  be  incompetent.  —  Buddington  v. 
Shearer^  xxii.  427. 


F.  On  the  ground  of  disqualification  in  the  jury. 

Action  against  an  insurance  company.  The  sheriff,  who  had 
returned  a  talesman  to  serve  on  the  jury  which  tried  the  case,  was 
a  stockholder  in  the  company.  This  fact  was  known  to  the  junior 
counsel  for  the  plaintiff  soon  after  the  trial  commenced,  but  no 
objection  was  taken  till  after  some  progress  therein.  Held,  the 
exception  was  waived.  —  Orrokv.  VotnriMmtDeaUhy  Sfc,  xxi.  457. 


t^anttiritet 


1.  By  Revised  Statutes,  c,  81,  a  case,  in  which  exceptions  are 
alleged  to  the  opinion  &c.  of  a  judge  of  the  Supreme  Court  at  the 
July  term  in  Nantucket,  may  be  first  entered  in  Suffolk,  at  the  en- 
suing March  term.  —  Shav)  v.  Bunker^  2  Met.  376. 

2.  Although  there  is  no  record  of  the  laying  out  of  any  high- 
way in  Nantucket,  yet  there  is  nothing  in  the  tenure  of  the  lands, 
a  large  part  of  which  is  held  by  the  proprietors  of  common  and 
undivided  lands  on  the  island,  to  prevent  the  public  from  acquiring 
highways  over  them  by  grant  or  laying  out  under  statute  ;  and  high- 
ways exist  there  by  virtue  of  long  use  and  enjoyment.  —  Fo^er 
V.  Worthy  xix.  108. 
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Kotfer. 

1.  The  defendant  agreed  to  deliver  to  the  plaintiff  1000  barrels 
of  flour,  at  $  6  per  barrel,  at  any  time  within  six  months,  and  give 
six  days'  notice  prior  to  the  time  of  delivery ;  and  the  plaintiff 
agreed  to  pay  that  price  on  delivery.  In  an  action  for  not  deliver- 
ing the  flour  within  six  months ;  held,  the  defendant  was  bound  to 
do  the  first  act,  by  giving  notice  that  he  was  ready  to  deliver  it ; 
but,  having  a  right  to  give  notice  six  days  before  the  end  of  the 
six  months,  and  as,  if  he  had  then  given  notice,  he  would  have 
had  till  the  last  day  of  the  six  months  to  deliver  the  flour,  the  con- 
tract was  broken  on  that  day,  and  damages  must  be  recovered  ac- 
cordingly. —  Quarks  v.  Oeorge,  xxiii.  400. 

2.  The  recording  of  a  deed  of  real  and  personal  property,  is 
not  constructive  notice  of  a  transfer  of  the  latter.  —  Pitcher  v. 
Barrows^  xvii.  361. 

3.  A.  conveys  to  B.,  and  then  to  C,  B.'s  deed  not  being  re- 
corded, but  C.  having  notice  of  it.  C.'s  creditors  attach  the  land, 
without  notice  of  B.'s  deed,  but,  before  levying  their  executions, 
receive  such  notice.  Held,  the  levies  should  prevail  over  the  deed 
to  B.  —  Coffin  V.  Ray^  1  Met.  212. 

4.  Notice  to  a  stockholder  in  a  corporation,  is  not  notice  to  the 
company. —  HousatoniCj  ^c.  v.  Martin,  1  Met.  294. 

5.  The  principle,  which  forbids  one  who  stands  by  and  sees 
another  expend  money  upon  property  to  which  the  former  has 
some  claim,  without  giving  notice  thereof,  from  asserting  such 
claim,  applies  only  against  one  claiming  under  some  trust,  lien,  or 
other  right  not  equally  apparent  to  both  parties,  and  in  favor  of 
one  who  would  be  misled  or  deceived  by  want  of  notice  ;  and  not 
to  an  act  of  encroachment  on  land,  the  title  to  which  is  alike  known 
or  subject  to  be  known  by  both  parties.  —  Gray  v.  Bartletty  xx. 
186. 

6.  In  an  action  for  unenclosed  woodland,  evidence  that  the  ten- 
ant cut  wood  and  timber  thereon  is  competent,  to  prove  construc- 
tive notice  to  the  demandant,  that  the  tenant  held  an  unrecorded 
deed  of  the  land  ;  but  it  is  very  slight  evidence,  especially  if  the 
tenant  owns  an  undivided  moiety  of  the  land,  and  the  evidence  is 
offered  to  prove  constructive  notice,  that  he  held  an  unrecorded 
deed  of  the  other  moiety.  —  Kendall  v.  Lawrence,  xxii.  540. 

7.  The  defendant,  who  was  building  a  vessel  in  Maine,  agreed 
with  the  plaintiff,  who  purchased  the  vessel,  that  she  should  be 
^'completed  and  delivered  as  soon  as  possible,  at  F.  or  B.,  either 
of  these  places,  at  the  option  of  the  purchaser."     After  complet- 
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log  the  vessel,  the  defendant  sold  her  to  a  third  person,  without 
notifying  the  plamtiff  that  she  was  finished.  Held,  he  was  bound 
to  give  such  notice,  in  order  that  the  plaintiff  might  elect  where  to 
receive  the  vessel,  and  by  selling  her  had  subjected  hioiself  to  an 
action  on  the  contract,  —  Spooner  v.  BatUtf  xv'u  409. 


Though  the  proper  remedy  in  case  of  public  nuisance  is  an  in- 
dictment, yet,  where  the  immediate  suppression  of  such  nuisance 
is  plainly  necessary,  it  seems.  Chancery  may  issue  an  injunction, 
till  time  is  given  for  an  indictment.  —  Rowe  v.  Granite^  ^c.  xxi. 
344. 


A.  Election  of  officers. 

B.  By  what  officers  process  shall  be  served ;  coroners. 

C.  Return  of  an  officer. 

Z>.  RightSy  duties  and  liabilities  of  an  officer. 


A.  Ejection  of  officers. 

A  person  was  chosen  collector  of  taxes  ^'  by  bidding  off  said 
office  at  vendue,"  by  which  ^^  he  was  to  collect  the  taxes  of  the 
town  for  5  per  cent."  Held,  a  valid  election.  Otherwise,  it  seems^ 
if  the  terms  of  the  vendue  had  been,  that  whoever  would  collect 
at  the  lowest  rate  should  have  the  office,  without  regard  to  his 
qualifications.  —  Jllvordv.  Collin^  xx.  418. 


B.  By  what  officer  process  shall  be  served ;  coroners. 

1.  A  coroner  has  only  a  special  power  to  commit  on  execution. 
Hence,  one  assertii^  the  legality  of  such  commitment  must  show 
that  the  coroner  has  acted  within  his  authority.  —  CommonweaUh 
V.  JMoore,  xix.  339. 
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2.  Whether  the  fact,  that  a  deputy-sheriff  is  party  to  a  suit,  ren^ 
ders  the  sheriff  so  far  interested,  that  the  process  must  be  served 
by  a  coroner,  qu.  —  lUd, 


C.   Return  of  an  oflScer, 

1.  The  certificate  or  return  of  a  sworn  officer,  as  to  an  official 
act,  is  always  evidence  in  his  favor,  where  he  either  claims  or  jus- 
tifies under  such  act,  as  party  to  a  suit ;  and  it  is  presumed  to  be 
correct,  till  proved  otherwise.  —  Bruce  v.  Holden^  xxi.  187. 

2.  Two  officers  successively  attached  the  same  chattel,  and 
made  their  returns  accordingly.  Held,  the  return  of  each  was 
prima  facie  evidence  of  his  attachment ;  but.  It  being  shown  by 
other  proof,  that  the  one  who  first  attached  was  not  in  possession 
at  the  time  of  the  second  attachment,  held,  that  the  latter  should 
prevail  over  the  former.  —  Ibid. 

3.  Where  a  field-driver  impounds  beasts  for  being  at  large  in 
the  highway,  he  is  bound  to  leave  with  the  pound-keeper  a  memo- 
randum or  certificate  of  the  cause  of  impounding,  and  of  his  fees 
and  expenses.  And  such  certificate,  being  an  official  act,  is  pri- 
md  facie  evidence  in  his  favor,  in  an  action  of  trespass  against  him 
for  taking  the  beasts.  —  Ibid. 

4.  Upon  any  neglect  of  duly,  the  law  presumes  some  damage. 
Hence,  an  execution  creditor  may  maintain  an  action  for  nominal 
damages  against  the  officer  for  failing  to  return  the  execution,  . 
though  he  has  suffered  no  actual  injury.  —  Laflin  v.  ffUlard,  xvi. 
64. 

6.  Upon  a  warrant,  directing  a  constable  to  warn  a  town- 
meeting  fourteen  days  before  such  meeting,  he  made  a  return, 
dated  less  than  that  time  before  the  meeting,  that,  pursuant  thereto, 
he  had  warned  the  inhabitants  to  meet  at  the  time  therein  named. 
Held,  the  date  of  the  return  did  not  prove,  that  the  warrant  had 
not  been  seasonably  served.  —  WilliatM  v.  School,  4^c.  xxi.  75. 


D.  Rights,  duties  and  liabilities  of  an  officer*  (See  Sheriff.) 

1.  Personal  property  having  been  attached  upon  several  writs, 
and  sold  by  consent,  and  one  of  the  creditors  having  purchased  a 
part  of  it,  it  was  agreed  between  the  creditors  and  the  debtor,  with 
the  knowledge  of  the  officer,  that  the  actions  should  not  be  entered, 
but  he  should  apply  the  proceeds  of  sale  to  the  several  claims,  in 
41 
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the  Older  of  ettachinents ;  and  accordingly  the  actions  were  not 
entered.  The  (^icer  paid  some  of  the  claims.  He  then  brings 
an  action  against  the  creditor  who  became  a  purchaser  at  the  sale, 
for  the  price  of  the  property  bought  by  him,  which  was  less  than 
the  amount  of  his  claim.  Held,  the  action  would  not  lie.  —  BaU 
V.  Divoll,  xvii.  143. 

2.  Where  the  goods  of  A.  are  in  the  store  of  B.,  an  officer, 
havbg  a  writ  against  A.,  going  to  the  store  for  the  purpose  of  at- 
taching them,  and  being  refused  admittance  by  B.,  may  break  open 
the  store.  —  Piatt  v.  Brovm^  xvi.  563. 

3.  A  note  made  to  an  officer  by  A.,  in  consideration  of  his  for* 
bearing  to  make,  or  relinquishing,  an  attachment  upon  the  proper- 
ty of  S.  ;  is  founded  upon  a  legal  and  sufficient  consideration.  — 
Fosttr  V.  Clarky  xix.  829. 

4*  An  action  lies,  before  the  return  day  of  the  execution,  against 
an  officer  who  refuses  to  pay  over,  on  demand,  money  collected 
thereupon.  —  Rogers  v.  Stunner,  xvi.  387.  -^  Whether  without  a 
demand,  qu.  —  Ibid. 

5.  Such  action  lies,  although  the  money  is  adversely  claimed 
by  a  third  person,  and  the  officer  refuses  to  give  the  creditor  a 
bond  of  indemnity.  But,  under  these  circumstances,  unless  the 
officer  is  actuated  by  some  sinister  motive,  the  creditor  cimoot  re** 
cover  the  statutory  penalty  of  fivefold  interest,  for  unreasonably 
retaining  the  money.  — Ibid. 

6.  An  officer  cannot  attach  in  bis  own  hands  money  collected 
upon  execution,  by  virtue  of  a  writ  against  the  execution  creditor. 
And,  if  he  do  so,  upon  a  writ  given  to  him  by  the  execution  debt- 
or, he  is  liable  to  the  above  penalty  for  not  paying  over  the  moneys 
—  Thom'psony,  Brown^  xvii.  462. 

7.  Certain  oxen  of  die  plaintiff  were  attached^  together  with 
Other  cattle  of  one  A.,  upon  a  writ  against  A.,  and  the  plaintiff 
omitted  to  notify  the  officer  of  his  title  to  the  oxen.  After  the  lien 
of  the  attachment  had  ceased,  and, the  oxen  and  other  catde  had 
been  separated,  the  former  were  seized  upon  an  execution  in  the 
same  suit,  and  the  plaintiff  brings  trespass  against  the  officer. 
Held,  the  action  might  be  sustained,  without  giving  notice  of  his 
title,  or  a  demand  for  the  oxen.  -^  Stickney  v.  Davisj  xvi.  19. 

8.  Where  A.  attaches  goods,  a  part  of  which  are  afterwards  at- 
tached by  B.,  an  officer  may  levy  A.'s  execution  upon  any  por- 
tion of  tne  goods,  without  reference  to  the  rights  of  B.  —  Rogers 
V.  Stiwincr,  xvi.  387. 

9.  Personal  estate  and  an  equity  of  redemption  belonging  to  a 
debtor  having  been  attached,  he  assigned  the  latter,  after  which  it 
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W9B  attached  in  another  suit  against  hiia«  The  p^sonal  property 
was  sold  upon  the  writ«  Judgmeots  were  recovered  m  both  suits^ 
and  executions  seasonably  delivered  to  the  officer^  Held,  be  was 
bound  to  apply  the  proceeds  of  the  personal  property  to  the  exe- 
cution in  the  first  suit,  in  relief  of  the  assignee  of  the  equity  of  re* 
demption.  —  Farbush  v.  fVillard^  xvi.  42. 

10.  Attachment  o(  real  estate,  consisting  of  a  homestead  and 
of  a  woodlot,  mortgaged  to  different  persons.  The  debtor  sub^ 
sequently  mortgaged  the  homestead  to  A. ;  B.,  another  cred-f 
itor,  then  attached  the  debtor's  interest  in  the  real  estate ;  and 
the  executions  of  both  creditors  were  delivered  to  the  officer  at 
once.  He  levied  the  first  creditor's  execution  on  the  equity  of 
redemption  in  the  woodlot,  wherebjr  the  other  execution  remained 
unsatisfied.  Held,  without  special  mstructions,  the  officer  was  not 
bound  to  levy  the  execution  of  the  first  attaching  creditor  on  the 
right  of  redemption  in  the  homestead,  without  regard  to  the  claims 
of  A.,  in  order  that  the  equity  in  the  woodlot  might  be  left  to  be 
applied  in  satisfaction  of  the  other  execution. -^Lo^in  v.  Willardj 
xvi.  64. 

11.  A.,  having  two  executions  against  B.,  one  of  which  was 
secured  by  attachment,  delivered  them  together  to  an  officer,  di? 
reeling  him,  if  B.  should  present  by  way  of  set-off  an  execution 
which  he  held  against  A.,  to  set  it  off  agaidst  the  execution  which 
was  not  secured ;  but  the  officer  set  it  off  against  the  other.  Held, 
the  offieer  was  liable  to  A«  for  damages.  *^  Coggeshail  s*  Varnumj 
xix<  42?. 

12.  An  officer,  who  delivers  goods  attached  to  a  bailee  named 
by  the  creditor,  is  not  responsible  for  the  default  of  such  bailee. — 
Donham  v.  Wild,  xix.  520. 

13.  Though  an  officer  who  takes  a  bail  bond  is  liable  to  suit  for 
not  returning  it  with  the  writ,  yet,  if  he  deliver  or  offer  it  to  the 
plaintiff  in  season  for  a  seirefadas  against  the  bail,  he  is  liable  to 
nominal  damages  only.  —  Ghten  v.  Rood,  2  Met.  490* 

14.  A  justice  of  the  peace  issued  his  notificati^Mi,  that  an  imprisr 
oned  debtor  intended  to  take  the  poor  debtor's  oath  at  a  certain 
time,  and  an  officer  returned  that  he  bad  served  a  copy  on  the 
creditor  ;  but,  in  fact,  the  supposed  copy  appointed  a  different 
time.  The  oath  was  taken  agreeably  to  the  original  notice,  and 
the  debtor  discharged,  the  creditor  not  attending.  The  creditor 
brings  a  suit  against  the  officer  for  a  false  return.  Held,  the  offi^ 
cer  might  prove,  in  mitigation  of  damages,  that  the  debtor  had 
no  attachable  or  visible  property  ;  and  if  this,  in  connexion  with 
other  evidence,  showed  that  he  could  lawfully  take  the  oath,  only 
nominal  damages  should  be  recovered^r^  Woodsy.  Vitmumj  xxi, 
165, 
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15.  Where  an  execution  purchaser  loses  bis  title  to  the  prop- 
erty, by  reason  of  some  neglect  in  the  officer  to  comply  with  the 
requirements  of  law ;  he  may  maintain  an  action  on  the  case 
against  such  officer.  So  also,  against  the  sheriff,  for  such  neglect 
in  his  deputy.  —  Sexton  v.  Mvers,  xx.  451. 

16.  The  plaintiff,  being  the  grantee  of  an  equity  of  redemption, 
in  order  to  confirm  bis  title,  caused  the  equity  to  be  sold  upon  an 
execution  against  the  grantor,  and  himself  purchased  it  for  the 
amount  of  the  execution,  takinj^a  deed  from  the  officer,  but  paying 
him  only  his  fees  and  expenses.  By  reason  of  a  neglect  m  the 
officer,  the  sale  became  invalid,  but  the  plaintiff's  title  was  good 
upon  other  grounds.  Held,  the  officer  was  liable  to  an  action 
on  the  case,  and  the  measure  of  damages  was  not  the  sum  bid, 
but  the  amount  paid,  with  mterest.  —  Ibid. 


1 .  The  distinction,  between  being  pregnant  and  being  quick  with 
childy  applies  chiefly,  if  not  wholly,  to  criminal  cases ;  and  not  to 
descents,  devises  or  other  gifts.  —  Hall  v.  Hancock^  xv.  255. 

2.  In  general,  a  child  is  understood  as  in  beings  when  conceived, 
if  it  is  for  its  own  benefit  to  be  so  considered.  —  Ibid.  The  time 
of  conception  is  presumed  to  be  nine  months  before  birth,  there 
being  no  proof  to  the  contrary.  —  Ibid, 

3.  Bequest  to  such  of  the  testator's  grandchildren,  as  should  be 
living  at  his  decease,  in  equal  portions.  Held,  a  grandchild,  bom 
within  nine  months  after  his  death,  was  entitled  to  a  share.  —  Ibid, 

4.  Whether  the  law  will  raise  an  implied  contract  on  the  part 
of  a  father,  to  pay  for  the  services  of  an  unmarried  daughter,  who 
remains  in  his  family  after  coming  of  age,  is  supported  by  him,  and 
performs  the  services  usual  under  such  circumstances ;  throwing 
the  burden  of  proving  a  contrary  understanding  upon  the  father's 
administrator,  against  whom  she  brings  a  suit ;  qu.  —  Quild  v. 
Guild,  XV.  129. 

5.  A  father  is  not  liable,  under  St.  1793,  c.  59,  §  3,  for  the 
support  of  his  son,  until  the  statutory  proceedings  are  instituted 
against  him.  Hence,  to  furnish  supplies  to  the  son  is  no  benefit  to 
the  father,  and  he  is  not  liable  upon  a  subsequent  promise  to  pay 
for  them.  —  Loomis  v.  JVewAaZi,  xv.  159. 

6.  Under  St,  1783,  c.  24,  §  8,  providing  that  a  child  or  grand- 


PARENT  AND  CHILD.  325 

child,  not  havmg  a  legacy  in  the  will  of  bis  parent  or  grandparent, 
shall  have  his  proportion  of  the  testator's  estate  assigned  him  ;  the 
presumption  is,  that  such  child  was  unintentionally  overlooked  ; 
and  the  provision  will  apply,  unless  other  parts  of  the  will  show 
the  contrary.  —  Tucker  v.  Boston j  xviii.  162. 

7.  Where  the  grandchildren  of  the  testatrix  were  very  numer- 
ous, the  relations  complicated,  the  testatrix  aged,  and  every  grand- 
child, but  one,  nomindly  or  substantially,  particularly  or  generally, 
provided  for ;  held,  the  above  provision  was  applicable,  though 
the  mother  was  named  in  the  will.  —  Ibid. 

8.  Where  a  person  lives  apart  from  his  wife,  and  suffers  his 
minor  son  to  remain  in  her  care  and  custody,  supported  and 
employed  by  her,  or  to  leave  him,  employ  himself  as  he 
pleases,  and  take  his  wages  ;  the  father  cannot  maintain  an  ac- 
tion against  a  third  person,  upon  a  declaration  alleging  that  the 
defendant  enticed  and  carried  away  the  son  from  the  plaintiff's 
own  care  and  custody.  And  where  a  minor,  under  these  circum- 
stances, ships  for  a  voyage  at  the  mother's  request ;  and  the  father 
forbids  the  ship-owner  to  take  the  son  to  sea  ;  he  cannot  upon 
such  declaration  maintain  a  suit  against  the  ship-^owner.  —  Wodett 
V.  Coggeshallj  2  Met.  89. 

9.  A  minor  son  of  the  plaintiff,  in  the  employ  of  his  father, 
shipped  himself  in  a  whaling-vessel  as  a  seaman,  without  the  plain- 
tiff's  consent,  and  during  the  voyage  deserted  without  cause.  By 
a  usage  of  such  voyages,  the  ship-owner  alone  has  the  benefit  of 
forfeited  shares.  Held,  the  plaintiff's  remedy  was  against  the 
owner,  and  that  he  could  not  sue  the  master,  as  upon  an  imphed 
contract,  for  the  services  of  the  son.  —  BUhop  v.  Shepherd^  xxiii. 
492. 
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j^.  How  a  parish  or  religious  society  may  be  created,  and 
how  dissolved ;  its  rights,  powers,  duties,  liabilities 
and  property. 

1.  In  1741,  the  Idgislature  granted  to  individuals  a  township,  to 
be  laid  out  in  a  certain  number  of  shares^  one  of  tbem  for  the  min- 
istry. In  1764,  the  grantees  settled  their  first  minister,  a  Coi^e- 
gationalist,  who  entered  upon  the  ministerial  land,  and  occupied  it 
till  1797.  There  were  also  in  the  town  an  unincorporated  Epis* 
copal  society,  and  some  individual  Baptists.  In  1796,  the  Con- 
gregational society  never  having  organized  as  a  parish,  but,  both 
before  and  long  aUer  this  period,  all  parochial  functions  being  per- 
formed by  the  town,  the  town  voted,  as  such,  to  petition  the  legis- 
lature that  the  land  might  be  sold,  the  proceeds  kept  as  a  fund, 
and  the  income  divided  in  certain  proportions  between  the  Congre- 
gational and  Episcopal  societies.  In  1797,  a  resolve  of  the  legis- 
lature was  passed  accordingly,  providing  for  the  appointment  of 
trustees,  but  with  a  proviso,  that  the  legislature  might,  on  the  ap- 
plication of  any  denomination  of  Christians,  having  a  settled  minis- 
ter in  the  town,  newly  appropriate  the  income.  The  land  was 
sold,  the  proceeds  put  into  the  hands  of  a  trustee,  and  the  income 
applied,  conformably  to  the  resolve.  In  1814,  the  ministers  of 
the  Congregational  and  Episcopal  societies  and  the  selectmen  of 
the  town,  without  any  authority  from  the  town,  having  made  an 
application  to  the  legislature,  a  resolve  was  passed,  without  any 
order  of  notice  to  all  parties  interested,  repealing  the  above-named 
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provifiOf  and  coofirmiog  the  then  exi^ipg  appropriation  of  the 
income.  The  Baptists  had  previously  formed  a  society,  and  a 
part  of  the  time  employed  preachers.  The  present  Baptist  chureii 
vras  organized  and  established  in  1818,  and  employed  preachers  a 
part  of  the  time  till  1834,  when  a  minister  was  settled  to  preach 
the  whole  time.  The  Episcopal  society  was  incorporated  in  1823, 
and,  in  1824,  the  Congregationalists  organized  themselves  as  the 
first  parish.  In  1837,  upon  application  of  the  Baptist  society,  and 
after  due  notice,  the  legislature  passed  a  resolve,  that  a  part  of  the 
income  be  paid  to  that  society.  Held,  the  act  of  the  town  and  the 
Congregational  minister,  in  tne  sale  of  the  land  and  disposal  of  the 
proceeds  and  income,  and  the  acquiescence  of  all  parties  legally  or 
beneficially  interested  for  nearly  fifty  years,  furnished  conclusive  ev- 
idence of  their  assent  to  the  resolve  of  17d7,  and  of  course  to  the 
proviso,  and  with  such  assent  the  resolve  was  valid,  and  the  power 
in  the  proviso  well  reserved  to  the  legislature  ;  that  the  repeal  of 
the  proviso,  under  the  circumstances,  was  neither  a  renunciation 
nor  final  execution  of  this  power,  and  did  not  preclude  their  exer- 
cise of  it ;  and  that  the  resolve  of  1837  was  valid.  ^  Congrega- 
tional, ifyc,  V.  CurtiSi  xxii.  320. 

2.  By  a  statute  creating  a  new  town  from  part  of  an  old  one, 
the  former  was  to  have  a  certain  share  of  all  ministry  and  school 
lands.  Afterwards,  for  a  specified  consideration,  and  for  the  set- 
tlement of  disputes  between  the  old  and  new  towns,  the  former 
agreed  to  convey  a  part  of  the  school  lands,  and  that  the  first  par- 
ish, with  their  minister,  should  convev  a  part  of  the  ministry  lands 
to  the  new  town,  for  the  sole  use  of  the  ministry  therein.  A  part 
of  the  school  and  ministry  lands  were  accordingly  conveyed,  ha- 
bendum, to  the  inhabitants  of  the  new  town,  "  for  the  sole  and  only 
use  and  benefit  and  interest  of  the  ministry  in  said  town,  and  not 
to  any  other  use  or  purpose,  forever."  The  new  town  accepted 
the  deed,  and  afterwards  sold  the  lands,  taking  notes  for  the  price, 
and  for  more  than  thirty  years  applied  the  interest  to  the  support 
of  ministers  in  the  town.  Held,  the  new  town  took  the  school 
land,  as  well  as  the  ministry  land,  as  a  parish ;  that,  upon  the  dis- 
tinct organization  of  the  first  parish,  it  became  entitled  to  the 
notes  ;  and  that,  even  if  the  two  towns  exceeded  their  powers  in 
conveying  and  taking  the  school  land  to  the  use  of  the  ministr}', 
no  exception  could  be  taken  after  an  acquiescence  of  more  than 
thirty  years.  —  Ludlow  v.  Sikes,  xix.  317. 

S,  A  lease  for  nine  hundred  uid  ninety-nine  years  of  parsonage 
land,  by  a  parish  having  no  settled  minister,  vests  in  the  lessees 
all  rights  of  entry  and  possession  belonging  to  the  lessor,  whether 
valid  against  a  successor  in  the  ministry  or  not.  —  Cheever  v. 
Pearson,  xvi.  266. 

4.  A  parish  voted,  that  ''  B.  and  others  have  liberty  to  erect 
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a  seminary  house  oo  the  parsonage  land,  within  what  is  hereafter  de* 
scribed  the  seminary  yard,  with  liberty  to  remove  the  same  at 
pleasure,  and  that  they  have  the  land  from  the  road  &c.,  for  a 
seminary  yard."  Held,  this  vote  created  a  tenancy  at  will ;  but, 
if  it  amounted  to  a  license,  such  license  was  revocable,  so  far  as 
it  remained  executory  and  looked  to  future  acts.  —  Brid. 

5.  Grant  of  land,  on  condition  that  it  should  be  held  for  the 
support  of  the  first  and  all  succeeding  ministers,  who  should  be 
settled  by  a  religious  society,  to  preach  in  a  meeting-house  on  an- 
other lot,  and  all  other  meeting-houses  which  should  subsequently 
be  built  on  the  same  site  ;  and,  in  default  of  the  appropriation  of 
the  rents  and  profits  thereof  to  that  purpose,  the  deed  to  be  void, 
and  the  land  to  remain  in  the  grantor  and  his  heirs  as  though  the 
conveyance  had  never  been  made.  The  proprietors  of  the  meet- 
ing-house lot,  to  whom  the  other  lot  had  also  been  transferred, 
took  down  the  meeting-house  and  built  a  new  one  elsewhere,  hav- 
ing first  voted  that  the  meeting-house  lot  should  be  reserved  for 
the  erection  of  a  meeting-house  at  some  future  period,  when  they 
might  deem  it  expedient ;  and  this  lot  had  remained  vacant  three 
years  and  a  half,  when  an  action  was  brought  to  recover  the  par- 
sonage lot  for  breach  of  condition.  Held,  the  lot  was  forfeited 
by  such  breach  ;  that  the  grantor's  contingent  interest  was  devisa- 
ble, and  passed  under  a  residuary  clause  in  his  will ;  and  that,  by 
the  Revised  Statutes,  the  devisee  might  bring  this  action,  without 
an  actual  entry.  —  •Sustin  v.  Cambridgeport^  ^e.  xxi.  215. 

6.  A  parish  was  incorporated  in  1759,  and,  in  1761,  a  commit- 
tee, to  be  annually  chosen  by  the  parish,  was  incorporated  to  re- 
ceive and  manage  a  parish  fund.  In  1774,  the  proprietors  of  the 
common  and  undivided  lands  in  the  town  granted  to  the  parish,  by 
vote,  a  lot  of  land,  upon  which  the  parish  built  a  meeting-house. 
In  1792,  on  petition  of  the  parish  and  nearly  all  the  members  in- 
dividually, the  petitioning  members  were  incorporated  as  a  new 
religious  society,  the  act  of  1761  was  repealed,  and  the  then 
trustees  of  the  parish  and  their  successors,  to  be  chosen  by  the 
society,  were  incorporated,  with  power  to  receive  and  manage  the 
property  in  the  hands  of  the  trustees  of  the  parish,  for  the  support 
of  the  minister  of  the  society.  In  1793,  the  grantors  of  the  land 
reconsidered  their  vote,  and  granted  the  land  to  the  society  by 
warranty  deed,  and  the  society  entered  upon  all  the  real  estate  of 
the  precinct,  and  retained  possession  over  thirty  years  ;  during 
which  period,  the  parish  held  no  meeting,  nor  did  any  act  showing 
an  intention  to  resume  the  exercise  of  their  corporate  powers. 
Held,  if  the  parish  had  not  ceased  to  exist,  it  was  disseised,  and 
had  lost  its  right  of  entry  by  long  continued  adverse  possession. 
—  Second^  ^c,  v.  Carpenter^  xxiii.  131. 
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B.  Parish  meetings,  votes,  and  records. 

1.  A  warrant,  for  the  organization  of  the  first  parish  in  a  town, 
contained  an  article  ^*  to  choose  a  clerk  and  other  necessary  and 
usual  parish  officers,"  but  not  distinctly  presenting  the  question, 
whether  the  members  would  organize.  Held,  a  sufficient  notice 
of  the  object  of  the  meeting.  — -  Ludlow  v.  Sikes^  xix.  317. 

2.  Held,  such  warrant  was  sufficiently  served,  by  posting  it  up 
in  three  public  places  seven  days  before  the  meeting,  this  being 
the  usual  service  of  warrants  for  town  meetings.  —  Ibid. 

3.  The  defendants  and  others,  inhabitants  of  a  parish  (the 
plaintiffs  in  this  suit),  subscribed  for  the  purchase  of  a  bell,  to  be 
raised  and  hung  in  the  meeting-house,  under  direction  of  a  com- 
mittee of  their  number.  The  parish  voted,  that  ^'  the  subscribers 
for  a  bell  have  leave  to  place  the  same  in  a  convenient  place  in 
the  meeting-house  to  be  rung,"  and  that  it  should  be  "  the  prop- 
erty of  the  subscribers,  subject  to  their  control  and  direction." 
After  hanging,  and  being  rung  for  parish  purposes,  several  years, 
the  defendants  removed  it,  and  the  plaintiffs  bring  replevin  against 
them.  The  plaintifib'  title  to  the  bell  being  in  issue,  the  record 
of  the  above  votes,  contained  in  a  book  purporting  to  be  the  par- 
ish records,  was  received  in  evidence,  as  such,  widiout  objection, 
and  made  a  part  of  the  case,  though  not  attested  by  the  clerk. 
Held,  the  plaintiffs  could  not  afterwards  raise  this  objection  ;  that, 
as  the  votes  showed  how  and  when  the  bell  was  received,  and 
thus  negatived  any  other  acceptance  of  the  bell  by  them,  it  was 
immaterial,  with  respect  to  their  rights,  whether  the  meeting*  at 
which  the  votes  were  passed  was  strictly  legal  or  not ;  and  that, 
although  their  possession  and  use  of  the  bell  might  have  raised  the 
presumption  of  a  donation  to  them,  such  presumption  was  rebutted 
by  the  votes.  —  Fourth  Parishy  fye.  v.  Root^  xviii.  318. 

4.  Trover  or  replevin  lies  in  the  name  of  a  parish  for  the  parish 
records.  —  First  Parishj  ^c.  v.  Steams^  xxi.  148. 


C.  Membership  of  a  parish ;  and  the  rights,  duties  and 
liabilities  arising  therefrom. 

1.  Under  Revised  Statutes,  c.  20,  no  one  can  become  a  mem- 
ber of  a  parish  without  its  consent.  —  First  Parish,  ^c.  v.  Steams j 
xxi.  148. 

2.  To  constitute  such  membership,  the  party  must  give  notice 
in  writing  of  his  wish,  and  the  parish  must  assent  thereto  by  a  di- 
rect vote,  or  through  an  authorized  agent.  —  Ibid. 
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3.  Id  1792,  an  act  was  passed,  incorporating,  as  the  Oongrega* 
tional  Parish  in  Easton,  all  inhabitants  of  that  town  who  now  usu- 
ally attend  and  who  shall  hereafter  usually  attend  public  worship 
with  the  congregational  society,  and  who  shall  cause  their  names 
to  be  entered  and  registered  with  the  clerk  of  such  society.  The 
plaintiff  was  an  inhabitant  of  the  town,  usually  worshipped  with 
the  congregational  society,  and,  in  1809,  procured  his  name  to  be 
entered  and  registered  with  the  clerk.  He  also  voted  at  parish 
meetings,  and  served  at  intervals  in  parish  offices,  up  to  1833, 
when  the  parish  clerk,  on  the  election  of  a  moderator,  refused  his 
vote.  For  about  a  year  before,  the  settled  minister  of  the  parish 
had  been  prevented,  by  a  part  of  his  parishioners,  from  preaching 
in  the  parish  meeting-house,  and  during  that  time  the  plaintiff  wor- 
shipped with  such  minister  in  other  houses,  but  he  did  not  file  with 
the  parish  clerk  a  certificate  of  his  joining  any  other  society. 
Held,  he  remained  a  member  of  the  parish,  with  the  right  to  vote, 
and  the  clerk  was  liable  to  an  action  for  refusing  his  vote.  —  Keith 
V.  Howard^  xxiv.  292. 

4.  In  1831,  a  parish  voted  that  one  A.  should  be  a  member. 
He  afterwards  attended  and  voted  at  parish  meetings,  and  was 
chosen  and  acted  as  trustee  of  the  parish  funds,  but  never  filed  a 
certificate  of  membership  according  to  St.  1811,  c.  6,  or  1823, 
c.  106.  Held,  A.  was  a  member  of  the  parish. — Chase  v. 
Merrimack^  ^c,  xix.  564. 

5.  A  committee,  appointed  to  revise  the  list  of  parishioners, 
reported  a  new  list,  not  containing  the  plaintiff's  name,  which  was 
accepted  by  a  vote  of  the  parish.  Held,  the  plaintiff's  rights  as  a 
parishioner  were  not  affected  by  these  proceedings.  —  Ibid. 

6.  An  execution  against  a  territorial  parish  may  be  levied  on 
the  property  of  an  individual  member  thereof.  —  Ibid. 

7.  But  not  upon  the  property  of  one  who  is  not  a  member  at 
the  commencement  of  the  levy,  though  he  was  a  member  at  the 
rendition  of  judgment.  —  Ibid. 

8.  In  an  action  against  a  parish,  the  property  of  a  parishioner 
was  attached,  and  through  his  agency  receipted  for  to  the  officer. 
The  plaintiff,  having  recovered  judgment,  delivered  his  execution 
to  an  officer,  who  thereupon  notified  the  parishioner,  that,  if  not 
paid,  he  should  levy  on  the  property.  The  parishioner,  having 
paid  the  execution,  brings  an  action  for  the  amount  paid  against 
the  parish.  Held,  the  action  would  lie.  —  Keith  v.  Congrega- 
tional^ 4^c.  xxi.  261. 
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D.  Rights,  &c.,  of  a  parish  in  relation  to  pews. 

1.  October  1,  1828,  a  parish  sold  pews  in  its  meetiDg-house  on 
the  following  conditions.  '^  The  sum  bid  for  choice,  and  one 
third  of  the  appraised  value,  shall  be  paid  in  cash,  one  third  part  in 
one  year,  and  the  residue  in  two  year*,  with  interest.  The  first 
payment  to  be  forfeited,  if  the  other  payments  are  not  made  agree- 
ably to  the  above  conditions."  The  defendant  bought  a  pew, 
made  the  first  payment,  took  possession  and  retained  it  till  three 
years  from  the  time  of  sale  had  elapsed,  but  paid  nothing  further. 
Held,  he  had  gained  no  title,  but  either  had  a  mere  license,  or 
was  a  tenant  for  a  year  or  at  will,  with  the  right  of  gaining  a  title, 
upon  fulfilling  the  conditions.  —  First  Parish^  fyc,  v.  Sptar^  xv. 
144. 

2.  If  a  parish  abandon  its  meeting-house  as  a  place  of  worship, 
though  still  fit  for  that  purpose,  but  without  proof  of  its  acting 
wantonly,  or  with  an  intent  to  injure  a  pew-owner,  and  erect  a  new 
one  in  a  different  place  ;  it  does  not  thereby  incur  any  liability  to 
such  pew-owner.  —  Fasset  v.  First  Parish^  ^c.  xix.  361. 

3.  Conveyance  to  several  persons,  most  of  them  belonging  to 
an  incorporated  religious  society,  habendum  to  the  use  of  such 
persons,  as  should  become  pew-holders  in  the  meeting-house  to  be 
erected  thereon.  The  grantees  having  organized  themselves  as 
proprietors,  under  St.  1783,  c.  39  ;  held,  upon  such  organization, 
the  legal  interest  vested  in  them  as  a  corporation,  in  trust  for  the 
pew-holders,  the  use  shifting  to  those  persons  who  afterwards  be- 
came pew-holders  ;  and  that  the  corporation,  occupying  by  per- 
mission of  the  body  of  the  proprietors,  for  the  purpose  of  public 
worship,  might  maintain  trespass  against  an  individual  proprietor 

,  for  obstructing  them  in  such  occupation.  -^  Second  Congregation- 
aly  4^c.  V.  Waring^  xxiv.  304. 

4.  St,  1817,  c.  189,  providing  for  an  appraisement  of  pews 
which  are  to  be  taken  down  for  the  purpose  o!  repairing  and  im- 
proving the  meeting-house,  applies,  it  seems,  to  a  territorial  parish. 
—  Kimball  v.  Second^  4^c.  xxiv.  347. 

6.  But  if  not,  such  parish  may  and  ought  to  act  under  the  stat- 
ute ;  and,  in  an  action  against  the  parish  by  a  peiV-owner  for  de- 
stroying his  pew,  the  appraisement  may  be  given  in  evidence,  in 
connexion  with  the  testimony  of  the  appraisers,  in  justification  of 
the  defendants,  and  to  show  the  value  of  the  pew.  —  /6id. 

6.  Where  a  parish  proceeds  legally  in  destroying  a  pew,  a  ten- 
der of  the  value  to  the  owner  is  a  good  plea  to  ian  action  for  dam- 
—  lUd. 
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E.  Relative  rights,  &c^  of  a  parish,  and  mmister. 

1.  The  refusal  of  a  mioister  to  comply  with  the  request  of  his 
parish,  that  he  would  e^tchange  with  other  neighboring  ctergjrmen, 
IS  not  a  legal  ground  for  the  reeommeDdalion  of  an  ecclesiastical 
(Council  that  bis  connexion  with  the  parish  be  dissolved.  •*—  Shel' 
dan  V.  Cof^tgtUiofkalj  ^c.  xxiv.  281. 

2.  So,  bis  entirelv  disregarding  communications  from  the  parish 
bn  the  subject.  —  ifnd, 

3.  A  council  recommended  such  dissolution,  because  the  min- 
ister had  ^^  lost  the  confidence  of  a  large  portion  of  his  parishion- 
ers in  bis  moral  honesty  and  integrity*"  Held,  an  insufficient 
ground  for  this  recommendation,  as  it  did  not  show  whether  the 
statement  applied  to  a  majority  or  minority  of  the  parishioners,  or 
whether  such  loss  of  confidence  was  caused  by  any  fault  in  him  or 
otherwise.  < —  Ibid. 

4.  Where  an  ecclesiastical  council  prescribes  the  terms,  on 
which  the  connexion  between  a  minister  mid  parish  may  be  dis* 
solved,  and  the  parties  have  agreed  to  be  bound  by  its  decision  ; 
it  seems,  this  court  may  compel  a  specific  performance  of  such 
terms.  —  Steams  v.  First  Parish,  ^c.  xxi.  114. 

5.  An  ecclesiastical  council  recommended  a  dissolution  of  the 
connexion  between  minister  and  parish,  upon  their  paying  him  a  cer- 
tain sum  and  cancelling  a  bond  given  by  him.  He  notified  the  parish 
that  h^  accepted  and  should  peribrm  these  terms,  and  a  committee 
of  the  parish  reported  in  &vor  of  accepting  them,  whenever  the 
pecuniary  means  and  the  unanimity  of  the  parish  would  justify  it ; 
which  report  the  parish  accepted,  and  appointed  a  larger  committee, 
with  authority  to  accept  the  resuh  of  the  council  when  they  should 
find  adequate  means  in  the  treasury,  and  deem  it  for  the  interest 
of  the  parish  ;  but  this  committee  never  did  accept  it,  and  the 
parish  never  performed  either  of  the  above  conditions.  Held,  no 
acceptance  by  the  parish,  and  that  the  former  relation  of  the  par- 
ties still  continued.  —  Ibid. 

6.  Where  such  council  recommends  acts  and  conditions  to  be 
performed  by  each  party,  the  performance  by  one  will  not  impose 
legal  obligations  on  the  other,  but  the  assent  of  both  is  necessary 
to  render  the  decision  valid.  —  Ibid. 

7.  If  the  council  nierely  advise  a  dissolution  of  the  connexion 
for  sufficient  cause,  either  party  will  be  justified  in  acting  accord- 
ingly. But,  if  they  add  the  conditions,  that  the  minister  relin- 
quish a  part  of  his  salary  due,  and  that  the  parish  give  him  a  sum 
of  money  or  a  specific  article,  one  party  cannot,  by  a  perform- 
ance, acquire  the  right  to  compel  performance  by  the  other.  —  Ibid. 
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8.  It  was  YOted  by  a  parish,  that  it  was  expedient  to  dissolve  its 
coonexioD  with  its  ministery  and  a  committee  was  chosen,  to  take 
all  necessary  measures  for  convening  a  coimcil,  to  hear  all  matters 
of  complaint  against  him,  together  with  the  present  state  and  con- 
dition of  the  society,  and  to  judge,  determine,  and  decide  the 
question,  is  it  expedient,  proper,  and  just,  that  his  relation  to  the 
society  as  their  pastor  be  dissolved.  The  committee  accordingly 
proposed  a  mutual  council,  to  which  the  minister  assented*  A 
council  was  thereupon  convened,  and  came  to  the  result,  that  it 
was  expedient,  proper  and  just,  that  the  connexion  should  be  dis- 
solved on  suitable  pecuniary  considerations,  and  that,  in  their  view, 
it  was  suitable  that  a  bond  given  by  the  minister  to  the  parish 
should  be  cancelled,  and  a  certain  proportion  of  the  sum  due  on 
account  of  his  salary  received  by  him,  in  full  discharge  of  all  his 
claims  agabst  the  parish.  Held,  the  parties  did  not  intend  to 
constitute  the  members  of  the  council  arbitrators,  to  decide  author- 
itatively the  matters  submitted  to  them,  but  only  a  council  with  the 
usual  powers  of  such  a  body  ;  and  that  the  result  or  decision  was 
merely  advisory,  not  in  the  nature  of  an  award,  which  might  be 
the  foundation  of  a  suit  at  law,  or  specifically  enforced  in  equi- 
ty. —  Ibid. 

9.  By  the  settlement  of  the  boundary  line  between  Massachu- 
setts and  New  Hampshire  in  1740,  a  parish  in  H.,  owning  a  meet- 
ing-house and  parsonage  land,  was  divided  into  two  parts,  and  the 
meeting-house  fell  within  the  bounds  of  New  Hampshire.  These 
divisions  were  subsequently  incorporated  as  distinct  corporations, 
the  one  in  Massachusetts,  as  the  North  Parish  in  H.,  the  other  as 
the  Congregational  Society  in  P»  The  legislature  of  Massachu- 
setts passed  an  act,  authorizing  a  sale  of  the  parsonage  lands  of  the 
North  Parish,  appointing  trustees  to  manage  the  fund  thus  raised, 
and  directing  the  income  to  be  expended  in  the  support  of  public 
worship  for  the  benefit  of  both  corporations,  when  thus  appropri- 
ated by  a  vote  of  the  parish.  In  1830,  the  inpome  was  $285. 
An  act  was  also  passed  in  New  Hampshire,  authorizing  the  sale  of 
property  of  the  Congregational  Society,  appointing  trustees  to 
ntanage  the  fund  thus  raised,  and  directing  the  income  to  be  ap- 
plied for  the  benefit  of  both  corporations  ;  and  a  small  fund  was 
created  in  pursuance  of  the  act.  In  1831,  the  two  corporations, 
at  separate  meetings,  voted  to  umte  in  engaging  the  plaintiff  for 
their  minister,  and  to  apply  the  income  of  the  ministerial  fund  for 
his  support,  and  the  following  proposals  were  made  to  him  by  the 
committees  chosen  to  contract  with  him.  *'  We,  J.  C,  &c., 
committee  of  the  North  Parish  of  H.,  and  D.  H.,  &c.,  commit- 
tee of  the  Congregational  Society  in  P.,  by  virtue  of  the  powers 
vested  in  us  by  the  parish  and  society  aforesaid,  agree  to  give  and 
promise  to  pay  S.  H.  P.  (the  plaintiff)  annually,  for  bis  services 
as  minister  aforesaid,  the  whole  income  of  the  parsonage  funds  be- 
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longing  to  said  parish  and  society,  which  income  shall  be  $  285 
annually  ;  also  the  free  use  and  occupancy  of  their  parsonage  lands 
and  buildings,  and,  in  addition  to  the  above,  8.  H.  P.  shall  annual- 
ly receive  the  sum  of  $  60  from  the  society  in  P.  We  further 
agree,  that,  if  S.  H.  P.  shall  be  installed,  he* shall  remain  the  min- 
ister of  the  said  parish  and  society,  and  this  contract  shall  con- 
tinue in  full  force  and  be  binding  on  said  parish  and  society,  until 
S.  H.  P.  shall  be  dismissed  by  a  mutual  ecclesiastical  council, 
which  shall  be  called  for  that  purpose  by  a  majority  of  the  con- 
gregational church  belonging  to  the  said  North  Parish  and  Society 
as  one  party,  and  S.  H.  P.  as  the  other  party."  The  plaintiff 
accepted  these  proposals,  and  was  installed.  In  1833,  the  parish 
voted  not  to  appropriate  the  income  of  the  ministerial  fund  for  the 
support  of  the  plaintiff,  and  to  dissolve  the  connexion  between 
them.  The  plaintiff  brings  an  action  against  the  parish  for  $  285, 
as  the  income  of  the  fund  for  1833.  Held,  the  contract  of  the 
parish  and  society,  so  far  as  it  concerned  engaging  and  settling  the 
plaintiff,  was  joint,  but,  in  regard  to  the  payment  for  his  services, 
was  several,  and  the  plaintiff  had  judgment.  —  Peckham  v.  JVbr^A 
Parish^  ^c,  xvi.  274. 

10.  Two  religious  corporations,  though  being  in  different  and 
adjoining  States,  if  they  agree  to  worship  together,  may  join  in 
the  settlement  of  a  minister.  —  Ibid. 

1 1 .  Whether  they  can  become  sureties  for  each  other  for  pay- 
ment of  their  respective  portions  of  his  salary,  qu,  —  Ibid, 

12.  In  a  contract  by  which  a  minister  is  settled  over  a  congre- 
gational parish,  it  seems,  a  provision  that  the  contract  shall  bind 
the  parish,  till  he  shall  be  dismissed  by  a  mutual  council  called  for 
that  purpose  by  a  majority  of  the  church  belonging  to  the  parish, 
is  not  illegal ;  but,  if  it  be  illegal  and  void,  still  the  parish  cannot 
dissolve  the  contract  at  pleasure,  without  some  misconduct  on  the 
part  of  the  minister.  —  Ibid, 

13.  St.  1822,  c.  77,  incorporating  the  trustees  of  a  parish  min- 
isterial fund,  provided,  that  the  income  thereof  might  be  applied  to 
pay  the  minister's  salary,  and  annually  delivered,  for  that  purpose, 
to  the  parish  treasurer,  provided  the  parish  should  vote  the  appro- 
priation ;  and,  if  the  parish  should  not  annually  so  appropriate  the 
whole  or  any  part  of  the  income,  the  whole  or  the  part  unappro- 
priated should  be  annually  added  to  the  principal.  Upon  settle- 
ment of  a  minister,  a  committee  of  the  parish  agreed  to  pay  him 
annually  the  whole  income  of  the  fund,  that  it  should  amount  to  a 
certain  sum  annually,  and  that  the  parish  should  be  bound,  until  he 
should  be  dismissed  by  a  mutual  ecclesiastical  council.  The 
parish,  by  vote,  sanctioned  the  doings  of  the  committee,  and  ap- 
propriated the  income  accordingly  ;  the  next  year  they  made  the 
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same  appropriation,  but  the  third  year  voted  not  to  make  it. 
Held,  the  votes  passed  at  the  settlement  of  the  minister  were  not 
designed  as  a  grant  of  the  income  of  the  fund,  for  the  time  during 
which  he  should  hold  the  office  ;  that  such  grant  would  not  have 
been  lawful  under  the  statute  ;  and  that  his  claim  for  his  salary  was 
not  against  the  trustees,  but  the  parish,  —  Peckham  v.  Trustees^ 
4^c.  xix.  559. 


mvtimn, 

1.  Greater  certainty  is  often  necessary  in  the  description  of  land, 
in  a  legal  process,  than  in  a  deed  of  conveyance.  —  Miller  v. 
iWtZter,  xvi.  216. 

2.  Petition  for  partition  of  "  one  fourth  of  an  acre  of  land  on 
which  a  saw-mill  formerly  stood,  on  a  stream  of  water  called  by 
the  name  of  Fall  Brook,  with  the  lands  on  which  the  log-ways  of 
said  mill  were  laid  ;"  claiming  an  undivided  moiety  as  conveyed 
to  the  petitioner  by  deed,  dated  March  30,  1776,  recorded  in  the 
registry  of  deeds,  and  produced  in  court.  Held,  the  description 
was  insufficient,  and  the  defect  not  cured  by  reference  to  the 
deed.  —  Ibid. 

3.  By  St,  1783,  c.  41,  §  2,  where,  on  a  petition  for  partition, 
^'  any  messuage,  tract  of  land  or  other  real  estate,  shaU  be  of 
greater  value  than  either  party's  purpart  or  share  in  the  estate  to 
be  divided,  and  cannot  at  the  same  time  be  subdivided,  and  part 
thereof  assigned  to  one  and  part  to  another,  without  great  incon- 
venience, the  same  may  be  settled  or  assigned  to  one  of  the  par- 
ties, such  party  to  whom  the  same  shall  be  so  assigned  paying  such 
sum  or  sums  of  money  to  such  party  or  parties,  as  by  means  there- 
of have  less  than  their  share  of  the  real  estate,  as  the  committee 
appointed  to  make  partition  shaU  award."  Held,  this  statute  was 
not  applicable,  where  there  was  but  one  parcel  of  land  held  jointly. 
Codman  v.  Tinkham^  xv.  364. 

4.  Petition  for  partition,  alleging  a  seisin  as  tenant  in  common 
with  persons  unknown.  The  court  ordered  publication  of  notice 
three  successive  weeks  in  a  newspaper,  but  only  two  were  pro- 
duced, that  contained  it.  Held,  partition  should  not  be  ordered 
as  against  one  co-tenant,  who  appeared  and  objected  the  want  of 
notice  to  others.  — Ashley  v.  Biighiman^  xxi.  268. 

6.  Where  a  tenant  in  common  makes  a  mortgage  of  his  interest 
in  the  land,  the  mortgagee  may  maintain  a  process  for  partition, 
though  the  former,  or  his  co-tenant,  remain  in  possession  ;  their 
possession  being  his.  —  Rich  v.  Lord^  xviii.  322. 
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6.  If  a  creditor  of  one  tenant  in  common  attach  his  interest,  and 
partition  be  afterwards  made  without  notice  to  such  creditor,  as  to 
him  it  is  void,  and  he  may  levy  his  execution  as  upon  an  estate  in 
common.  —  Munrot  v.  Luke^  xix.  39. 

7.  Petition  for  partition  of  three  parcels  of  land.  The  petition- 
er was  proved  to  be  seised  in  common  of  only  two  of  them,  and 
the  respondent  to  be  sole  seised  of  the  third.  Held,  the  petitioner 
could  not  amend  by  striking  out  the  third  parcel,  but  the  respond- 
ent should  have  his  costs,  and  partition  was  ordered  of  the  other 
two  parcels.  —  Lovd  v.  Penniman^  xix.  639. 

8.  A  covenant  by  tenants  in  common,  that  a  certain  parcel  of 
their  land  shall  be  occupied  in  common,  as  a  yard,  by  them,  their 
heirs  and  assigns,  forever,  is  no  bar  to  a  petition  for  partition  of 
such  parcel.  Neither  party  can,  on  this  ground,  maintain  the 
plea  of  sole  seisin  ;  and  a  partition  will  not  vary  the  previous  right 
of  occupancy.  —  Fisher  v.  DewersoUy  3  Met.  644. 

9.  A  tenant  in  common,  not  actually  ousted,  may  maintain  a 
petition  for  partition,  though  for  the  sake  of  a  remedy,  he  has  elect- 
ed to  consider  himself  disseised,  and  brought  a  writ  of  entry 
against  his  co-tenant,  counting  on  a  disseisin  by  him.  —  Ibid. 


^.  What  constitutes  or  proves  a  partnership ;  partnership 
agreements,  construction  and  effect  thereof. 

B.  Authority  of  one  partner  to  bind  and  act  for  another. 

C.  Claims  between  partners;  suits  thereupon,  and  evi- 

dence therein. 

D.  Claims  by  and  against  partners  m  relation  to  third 

persons ;  actions  thereupon,  and  evidence  therein. 

E.  Respective  rights  of  creditors  of  a  partnership,  anti 

creditors  of  the  individual  partners. 

F.  Dissolution  of  a  partnership ;  how  effected  and  proved, 

and  consequences  thereof. 


PARTNERSHIP.  337 

A.  What  constitutes  or  proves  a  partnership;  partnership 
agreements,  and  construction  thereof. 

1.  Where  one  of  three  partners  retires  from  a  firm,  or  a  new 
partner  comes  into  it,  or  both,  of  which  notice  is  given,  but  the 
business  continues  to  be  conducted  in  other  respects  as  before  ; 
those  partners,  as  to  whom  no  notice  is  given,  will  be  presumed  to 
hold  the  same  relation  to  the  concern  afterwards,  which  they  did 
before.  —  Howe  v.  Thayer^  xvii.  91. 

2.  By  a  writing  dated  October  10,  1827,  signed  by  T.  and  . 
others,  and  by  P.  &  Co.,  a  firm  of  iron  manufacturers,  T.  and 
others  agreed  to  take  and  pay  for  one  fourth  of  the  real  estate,  for* 
merly  bought  by  P.  &  Co.  of  their  deceased  partner,  at  $  15,000, 
and  to  buy  the  one  fourth  of  the  stock  of  the  factory  bought  by  P. 
&  Co.,  belonging  to  the  estate  of  their  deceased  partner,  at  the 
appraisal.  Also,  to  be  interested  or  allowed  one  fourth  of  all  the 
profits  of  manufacturing  iron,  and  in  all  profits  or  loss  in  the  same 
since  the  appraisal  of  said  estate  the  20th  of  April,  1827,  and  to 
pay  P.  &  Co.  $2000  profits  on  the  same  in  six  months  from  this 
date  ;  and  P.  &  Co.  agree  to  get  the  said  manufactory  incorpo^ 
rated  in  January  next ;  at  which  time,  all  the  property  now  be- 
longing or  that  may  belong  to  said  concern  shall  be  put  into  shares, 
three  fourths  of  which  shall  belong  to  P.  &  Co.  and  the  other 
fourth  to  T.  and  others,  when  an  exhibition  is  to  be  made  to  the 
satisfaction  of  all,  and  a  copartnership  formed.  P.  &  Co.  are  at 
liberty  to  sell  one  third  of  their  three  fourths  of  the  whole  concern 
of  real  estate  and  stock  to  R.  The  services  of  P.  &  Co.  shall 
commence  from  April  20,  1827.  Held,  this  agreement,  coupled 
T¥ith  evidence  of  the  payment  stipulated  to  be  made  by  T.  and 
others,  (and,  it  seems,  without  such  evidence),  constituted  a  part- 
nership between  the  several  parties  to  it  from  the  time  of  its  exe- 
cution. — •  Goddard  v.  Pratt,  xvi.  412. 


B.  Authority  of  one  partner  to  bind  and  act  for  another, 
a.  Before  dissolution. 

1.  The  giving  of  a  note  by  one  partner,  for  a  purpose  not  con- 
nected with  the  partnership  business,  is  primS,  facie  a  fraud  upon 
the  firm  ;  and  the  law  will  not  presume  that  it  was  done  with  their 
consent.  —  Eastman  v.  Cooper,  xv.  276. 

2.  One  partner  having,  without  the  knowledge  of  the  other,  as« 
signed  partnership  property  to  pay  the  debts  of  the  firm  ;  heldj, 
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the  latter  could  not,  in  an  action  for  money  bad  and  received,  re- 
cover from  the  assignee  his  share  of  the  proceeds  of  such  property. 
—  HewtB  V.  Bayhyy  xx.  96. 

3.  Where  one  partner,  or  an  agent  of  a  firm,  acting  within  the 
scope  of  his  authority,  commits  a  fraud  in  the  sale  of  partnership 
property;  the  firm  are  responsible.  —  Locke  v.  SteamSy  1  Met* 
560, 

4.  One  partner,  without  the  knowledge  or  consent  of  the  firm, 
may  mortgage  the  whole  stock  in  trade,  to  secure  a  partnership 
debt.  —  Tapley  v.  Butterfieldy  1  Met.  616. 

6.  Such  mortgage  binds  the  firm,  though  under  seal ;  the  rule, 
that  one  partner  cannot  bind  another  by  sealed  instruments,  not 
being  applicable,  where  the  transfer  is  such  as  might  have  been 
made  without  a  sealed  writing.  —  Ibid. 

6.  In  case  of  a  general  partnership,  for  buying  by  wholesale,  to 
sell  by  retail,  one  partner  may  sell  the  whole  stock  by  a  single 
contract.  —  •Srnold  v.  Broutiy  xxiv.  89. 

7.  Such  sale  is  good,  as  against  a  creditor  of  the  firm,  though 
the  individual  member  apply  the  price  to  pay  a  privhte  debt.  — -« 
Ibid. 

8.  The  stock  and  tools  of  trade  of  a  firm  being  attached,  the 
ofiicer  delivered  them  to  the  creditor,  taking  his  accountable  re- 
ceipt. It  was  afterwards  agreed  between  the  creditor  and  one  of 
the  partners,  that  the  former  should  take  the  property  at  an  ap- 
praisement, and  apply  it  to  the  firm  debts ;  of  wnich  agreement 
the  officer  was  notified,  and  discharged  from  his  liability  for  the 
property.  The  other  partner  afterwards  brought  trover  against  the 
officer  for  the  property  attached.  Being  informed  of  tL^  above 
proceedings,  he  said  he  was  satisfied  of  the  insolvency  of  the  firm, 
that  the  property  had  been  applied  to  its  debts,  and  that  the  cred- 
itor had  advantageously  disposed  of  it,  but  still  proceeded  with  his 
suit,  saying  that,  as  the  affair  had  begun  in  the  law,  it  might  end  in 
the  law.  In  this  action  the  question  was  left  to  the  jury,  whether 
the  plaintiff  had  ratified  the  doings  of  his  partner,  the  attaching 
creditor  and  the  officer,  with  instructions  to  find  for  the  defendant, 
if  satisfied  that  he  had  confirmed  and  approved  of  those  doings, 
with  full  notice  of  all  the  facts.  Held,  the  question  was  a  proper 
one  for  the  jury,  and  the  instruction  correct.  —  HewtB  v.  Park" 
man^  xx.  90. 

9.  Held,  the  plaintiff's  ratification  of  the  agreement  to  sell  upon 
appraisement  gave  validity  to  the  sale,  and  his  subsequent  assent 
to  the  attachment  of  the  tools  rendered  such  attachment  legal ; 
that  the  defendant,  being  notified  of  the  sale,  ceased  to  be  liable 
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for  the  property,  and  that  this  action  could  not  be  sustained.  — 
Ibid. 

b.  Jlfter  diBsolutiim. 

10.  A  firm;  after  dissolution,  verbally  authorized  one  of  their 
number  to  sell  a  negotiable  note  belonging  to  them  ;  and  he  in- 
dorsed it  '^  without  recourse,"  in  their  name.  Held,  he  had  a 
right  so  to  do.  —  Yale  v.  Eames^  1  Met.  486. 

1 1 .  Where  partners  obtained  an  act  of  incorporation  as  a  man^ 
ufacturing  company,  and  transferred  all  their  partnership  property 
to  the  corporation,  which,  by  a  by-law,  provided  that  the  business 
should  be  carried  on  in  the  name  of  the  partnership  ;  held,  if  the 
partnership  was  hereby  dissolved,  still  the  members  were  liable  as 
partners,  upon  contracts  subsequently  made  in  the  firm  name,  or  with 
third  persons  not  notified  of  the  dissolution.  — r  Goddard  v.  Pratt^ 
xvl  412. 

12.  In  an  action  against  such  partnership,  held,  evidence  was 
inadmissible  of  a  general  reputation  or  report,  that  the  signature  in 
the  name  of  the  firm  was  meant  as  that  of  the  corporation.  —  Ibid, 

13.  In  an  action  against  a  supposed  firm,  a  witness  cannot  be 
allowed  to  testify  that  he  had  heard,  or  that  it  was  the  common 
reputation,  that  one  of  the  defendants  had  ceased  to  be  a  partner. 
—  Ibid. 

14.  Where  one  partner  gives  his  note  to  the  firm,  who  retain  it 
till  after  its  maturity,  and  the  partnership  is  dissolved  ;  another 
partner,  who  has  assumed  the  settlement  of  the  partnership  affairs, 
cannot  validly  transfer  such  note.  —  Parker  v.  Macomltr,  xviii. 
505. 

15.  But  where  one  partner,  after  dissolution  of  the  partnership, 
gives  his  note,  payable  to  bearer,  to  A.,  who  passes  it  to  the  firm  in 
payment  of  a  debt ;  such  note  may  legally  be  transferred  by  an- 
other partner,  intrusted  with  a  settlement  of  the  joint  concerns,  to 
B.  —  Ibid. 

16.  Action  against  partners  upon  an  account.  Held,  the  plain- 
tiff might  prove,  that  one  of  the  partners,  after  dissolution  of  the 
partnership,  acknowledged  the  account  to  be  correct,  and  directed 
that  a  balance  against  a  co-partner,  on  a  separate  account  with  the 
plaintiff,  should  be  transferred  to  the  debit  of  the  partnership,  stat- 
mg  that  it  was  all  one  concern.  *-*-  Final  v.  jBfimU,  xvi.  401. 

17.  A  sealed  contract  was  executed  by  the  plaintiffs  of  the  one 
part,  and  by  A.,  for  himself  and  B.  his  partner,  in  the  partnership 
name,  but  without  authority  from  B.,  of  the  other  part,  for  a  pur- 
pose within  the  scope  of  the  partnership,  to  wil^  the  erection  of  a 
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dam  for  the  cotnpaDy.  The  pfaintiffs  thereupon  furnished  the  ma- 
terials and  built  the  dam,  but  did  not  finish  it  till  after  dissolution 
of  the  partnership.  Held,  B.  was  not  liable  upon  the  above  con- 
tract, but,  as  such  contract  had  no  legal  existence  between  the 
plaintiffs  and  the  company,  that  he  was  liable  upon  an  implied 
promise  for  the  work  done  and  materials  found  before  dissolution. 
— ^  Fbn  Dewen  v.  Blum,  xviii.  229. 

18.  A  dormant  partner  is  not  liable  for  debts  of  the  firm,  con- 
tracted after  dissolution,  thoi^h  he  does  not  give  notice  of  such 
dissolution.  -^  Orosvenor  v.  Lloydj  1  Met.  19. 


C  Claims  between  partners  ;  suits  thereupon ;  and  evi- 
dence therein, 

1 .  A  partnership,  consisting  of  four  members,  was  dissolved 
by  the  death  of  one  of  them.  One  of  the  survivors  administered 
upon  his  estate,  and  the  three  formed  a  new  firm,  and  took  the 
stock,  each  giving  his  own  note  for  one  third  of  the  appraised  val- 
ue, payable  to  the  whole.  Held,  such  intended  sale  was  invalid, 
and  the  three  partners  were  jointly  liable  to  the  funds  of  the  old 
firm  for  the  value  of  the  stock.  —  fVashbum  v.  Goodmany  xvii. 
519. 

2.  An  agreement  between  A.  as  silent  partner,  and  B.,  C.  and 
D.  as  active  partners,  provided,  that  they  should  share  equally  the 
profits  and  losses,  and  that  B.,  C.  and  D.  should  constantly  en- 
deavor to  promote  the  joint  interest  by  their  attention  and  industry, 
and,  upon  the  termination  of  the  partnership,  make  a  true,  just,  and 
final  account  of  all  things  relating  to  the  firm,  and  well  and  truly 
adjust  the  same.  Held,  B.,  C.  and  D.  could  not  claim  compen- 
sation for  their  services,  after  a  dissolution,  in  settling  the  business 
of  the  firm.  —  Ibid. 

3.  The  partnership  being  dissolved  by  the  death  of  A.,  held, 
B.,  C.  and  D.  were  liable  for  interest  upon  his  share  of  the  stock, 
after  the  lapse  of  a  reasonable  time  for  settling  the  partnership 
concerns.  —  Ibid. 

4.  By  the  agreement,  the  partnership  was  to  continue  three 
years.  B.,  C.  and  D.  took,  in  their  individual  names,  but  for  the 
use  of  the  firm,  a  lease  of  a  store  for  five  years,  which  was  occu- 
pied by  them  till  A.'s  death.  The  remainder  of  the  term  was  af- 
wards  disposed  of  by  the  survivors  at  an  increased  rent.  Held, 
the  estate  of  A.  was  entitled  to  a  share  of  the  profit  made  by  this 
transfer.  —  Ibid. 

5.  After  A.'s  deaths  the  rest  continued  the  business  of  the  firm 
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as  usual  for  three  years  from  the  date  of  the  contract,  made  some 
bad  debts  and  some  profits.  Held,  the  estate  of  A.  could  not 
claim  a  share  of  the  profits,  without  bearing  a  share  of  the  losses. 
—  Ibid. 

6.  Action  by  a  surviving  partner  against  the  heir  of  the  de- 
ceased partner,  upon  a  bond,  given  by  the  deceased  partner,  to  in- 
demnify the  plaintiff  against  any  partnership  deb^.  The  plaintiff 
ofibred  in  evidence  a  judgment  against  him  as  surviving  partner, 
in  an  action  in  which  the  heir  assumed  to  defend.  Held,  the 
judgment  was  conclusive  against  the  defendant,  unless  proved  to^ 
have  been  recovered  through  fraud  or  collusion  of  the  plaintiff ; 
therefore,  that  evidence  was  inadmissible  to  show  the  grounds  of 
the  judgment,  or  that  the  plaintiff,  by  his  acknowledgment  of  the 
debt  many  years  after  dissolution  of  the  partnership,  had  precluded 
the  defence  of  the  statute  of  limitations.  —  Valentine  v.  FamS' 
worthy  xxi.  176. 

7.  A.  &  B.  being  partners,  apd  holding  a  note  against  C,  A. 
received  payment  of  it,  and  gave  a  receipt  to  C,  promisuig  to 
deliver  it  up  on  demand.  Upon  dissolution  of  the  partnership,  A. 
assigned  to  B.  his  interest  in  partnership  demands,  taking  from 
him  a  bond  of  indemnity  against  their  debts.  Several  years  after- 
wards, B.,  without  the  knowledge  of  C,  recovered  a  judgment 
on  the  note,  in  the  names  of  A.  &  B.,  and  levied  on  land,  and  A. 
released  to  him  his  title  under  such  levy.  C.  afterwards  recover- 
ed a  judgment  on  the  receipt  against  A.,  as  surviving  partner,  and 

A.  brings  an  action  upon  the  bond  against  the  heir  of  B.  Held, 
if  A>.  knew  that  B.'s  judgment  was  founded  on  the  note,  still  his 
releasing  the  execution  title  did  not  prove  that  he  was  party  to  the 
fraud  of  B.  —  Ibid 

8.  After  dissolution  of  a  partnership  between  A.  &  B.,  A. 
agreed  to  pay  all  the  partnership  debts,  and  B.  agreed  in  writing, 
that  a  certain  sum  was  the  final  balance  of  accounts  between  them. 
Held,  before  payment  of  the  debts,  A.  mi^t  maintain  assumpsit 
against  B.  for  such  balance,  leaving  B.,  in  case  of  his  being  oblig- 
ed to  pay  any  of  them,  to  his  remedy  on  the  agreement.  — Dick' 
inson  v.  Granger ^  xviii.  315. 

9.  A.  &  B.  being  the  sole  members  of  one  firm,  and  partners 
with  C.  &  D.  in  two  other  companies  ;  A.  conveyed  to  B.,  by 
deed-poll,  all  his  interest  in  certain  real  property,  and  in  the  person- 
al estate  of  the  three  companies,  the  deed  being  nominally  for  a 
pecuniary  consideration,  and  containing  a  covenant  that  B.  would 
indemnify  A.  against  all  the  debts  due  from  the  three  companies. 

B.  accepted,  but  did  not  sign,  the  deed.  Held,  B.  would  be  li- 
able in  assumpsit,  as  upon  an  implied  promise  to  pay  the  debts 
and  indemnify  A.,  and  therefore  the  deed  was  not  invalid,  as 
against  creditors  of  A.  &  B.,  for  want  of  consideration.  —  Guild 
V.  Leonard  J  xviii.  511. 
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10.  A.f  the  factor  of  B.|  and  baring  a  claim  aj^ost  him  for  « 
balance,  formed  a  jpartnership  with  C.,  and  this  balance,  with  a 
quantity  of  goods  of  greater  value,  consigned  to  A.  by  B.  for  sale» 
were  transferred  for  convenience  to  the  company  books,  the  &rni 
acting,  in  relation  to  them,  as  agent  of  A*  Afterwards,  B.  dealt 
with  the  firm,  consigning  to  them  goods,  and  receiving  advances 
and  payments,  and  the  firm  rendered  to  him  an  account,  contain- 
ing a  debit  of  such  balance,  and  credits  for  the  proceeds  of  the 
goods  consigned  to  A.,  and  subsequendy  rendered  other  accounts, 
each  embracing  the  balance  of  the  next  preceding  one  ;  to  which 
accounts  B.  had  never  objected.  A.  &  C.  bring  an  action  against 
B.  for  balance  due  them.  Held,  the  balance  due  A.  had  been 
blended  and  merged  with  the  partnership  accounts,  but,  if  it  ought 
to  be  struck  out  of  their  accounts,  the  credits  from  the  sales  of 
goods  consigned  to  him  ought  to  be  also,  which  would  leave  more 
than  the  amount  of  their  claim  due. — •irmsby  v.  Famaniy  xvi. 
318. 

11.  Held,  the  mere  transfer  of  the  balance  due  the  firm  into 
the  books  of  a  new  firm,  without  B.'s  assent,  did  not  vest  in  the 
new  firm  the  right  of  action  for  such  balance.  —  Ibid. 

12.  If  one  partner  take  a  new  lease  in  his  own  name  of  the  store 
in  which  the  partnership  business  is  transacted,  for  a  term  of  years 
extending  beyond  the  term  of  the  partnership  ;  he  must  account 
to  the  other  for  any  profits  ari^ng  from  such  lease.  -^^  Leaeh  v. 
Leach,  xviii.  68. 

13.  In  an  action  by  a  part-owner  and  ship's  husband  of  a  ves* 
sel  against  other  part-owners,  to  recover  the  balanc^e  of  an  account 
of  the  expenses  and  earnings  of  the  vessel,  which  was  acknowl- 
edged by  the  defendants  to  be  correct,  it  appeared  that,  when  the 
suit  was  brought)  there  was  a  single  outstanding  debt  due  such 
owners,  not  mentioned  in  the  account,  but  subsequently  coUected. 
Held,  on  condition  of  allowing  such  debt,  the  plaintiff  might  main- 
tain the  action.  —  Final  v.  BunrUl^  xvi.  401. 

14.  By  articles  of  partnership  between  A.  &  B.,  A.  was  to 
furnish  as  stock  $  20,000,  and  B.  was  to  manage  the  business, 
and,  with  the  proceeds  of  sales,  keep  the  stock  at  its  original  val- 
ue ;  and  the  profits  were  to  be  divided  equally.  At  the  termina- 
tion of  the  partnership,  B.  was  to  deliver  up  to  A.  the  stock  then 
remaining,  to  the  value  of  $  20,000,  losses  by  bad  debts,  decay 
of  goods,  and  inevitable  accidents  excepted.  Held,  such  losses 
should  go  to  reduce  the  profits,  and  not  be  deducted  from  the  cap- 
ital, while  there  was  a  surplus  of  property  above  $20,000. — 
Leach  v.  Leach,  xviii.  68. 

15.  Held,  at  the  termination  of  the  partnership,  the  representa- 
tives of  A.  could  not  require  B.  to  sell  the  stock,  and  pay  them 
$  20,000  in  cash,  but  B.  might  deliver  them  the  stock  itsielf.  — 
Ibid. 
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16.  The  stock  iD  A.'s  store  was  to  be  taken  as  part  of  the 
$  30,000,  by  appraisement,  but  B.  took  it  at  cost,  without  ap« 
praisement.  Held,  the  amount  which  he  was  bound  to  deliver  up 
at  the  termination  of  the  partnership,  was  an  amount  not  of  the 
cost,  but  the  value,  of  $  20,000.  •-*  Ibid. 

17.  Held,  B.  was  not  excused  from  this  obligation  by  the  fact, 
that  he  was  appointed  executor  of  A.'s  will,  and  that  the  widow, 
to  whom,  with  the  children,  the  stock  was  bequeathed,  was  order- 
ed to  receive  her  share  of  the  goods  at  cost.  —  Ibid, 


D.  Claiois  by  and  against  partners,  in  relation  to  third 
persons ;  actions  thereupoli ;  and  evidence  therein, 

1.  Assumpsit  against  A.  &  B.  as  partners  in  1836.  The  plain- 
tiff, to  prove  that  A.  was  a  dormant  partner  of  B.,  produced  wit- 
nesses to  testify,  that  A.,  in  1836,  offered  to  them  to  go  into  part- 
nership in  their  names,  stating  that  he  had  before  done  business 
in  the  names  of  others,  to  protect  his  property  from  attachment 
for  old  debts.  Held,  the  evidence  was  relevant  and  admissible. 
—  BvJtU  V.  Tiffany^  xxi.  95. 

2.  Action  against  three  defendants  as  partners.  Two  of  them 
defend,  upon  the  ground,  that  the  note  sued  upon  was  fraudulently 
given  by  the  third,  upon  his  own  private  account,  with  the  knowl- 
edge of  the  plaintiff ;  and  offer  to  prove,  that  such  partner  had 
previously  misused  the  name  of  tlie  firm  with  the  plaintiff's  knowl* 
edge,  and  had  been  advised  by  the  plaintiff  to  wind  up  his  private 
business,  and  withdraw  his  notes  from  the  market.  Held,  this 
evidence  was  competent,  as  tending  to  prove  the  icienter,  alleged 
in  the  declaration.  —  Eastman  v.  Cooper,  xv.  276. 

S.  After  dissolution  of  a  partnership  between  A.  &  B.,  a  part- 
nership creditor  stated  an  account,  charging  them  with  certain 
goods,  and  at  the  same  time  stated  a  separate  account  of  his  deal-* 
ings  with  A.,  who  had  undertaken  to  settle  the  business  of  the  firm, 
charging  him  alone  with  another  debt.  Held,  B.  was  not  hereby 
discharged  from  such  debt ;  that,  if  be  was,  he  alone  could  set  up  the 
discharge ;  and  that  a  note,  given  in  payment  or  as  security  of  the 
debt,  was  founded  upon  a  valid  consideration.  —  Jlverill  v.  Lj/man^ 
xviii.  346. 

4.  Bill  in  Equity,  (or  an  account  between  partners,  after  disso** 
lution,  and  disposal  of  the  property.  The  proceeds  being  in  the 
hands  of  a  receiver,  a  creditor  of  the  firm  files  a  petition,  for  the 
purpose  of  obtaining  payment  of  his  debt.  Held,  such  petition 
should  be  entertained  by  the  Court.  —  Washburn  v.  Goodman, 
xvii.  619. 
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5.  Ooods  of  a  firm  were  consigaed  to  a  foreign  merchant  for 
sale,  and  advances  made  upon  them  ;  some  before  and  others  after 
a  dissolution,  hy  the  deatn  of  one  partner*  The  advances  went 
into  the  funds,  and  were  applied  to  the  debts,  of  the  firm.  The 
consignee  was  not  notified  of  the  partner's  death.  The  advances 
exceeded  the  proceeds  of  sales.  Held,  the  partnership  funds  in  the 
hands  of  the  survivors  were  chargeable  with  the  consignee's  claim 
for  such  excess  of  advance,  upon  all  the  goods  alike.  —  Whshium 
V.  Goodman^  xvii.  519. 

6.  An  indenture  of  copartnership  between  C,  J.,  B.  and 
W.,  dated  April  2,  1832,  after  providing  that  the  partnership 
should  continue  five  years,  set  forth,  that  C»  had  ^^  delivered  in  a 
stock  or  capital,  a  cotton  factory,  with  all  the  machinery,  tools, 
and  the  privileges  belonging  to  the  whole  ;"  that  C,  J.  and  W. 
were  to  ^^  put  in  new  machinery,  fit  and  proper  to  be  had  and  used 
in  and  about  the  said  cotton  factory,  a  schedule  whereof  is'  to  be 
hereafter  annexed,  which  said  contemplated  new  machinery  shall 
be  of  the  value  of  $3000  ;"  that  B.  had  "  delivered  in  a  cap- 
ital or  stock,  the  sum  of  $  1000 ;"  that  the  factory  and  new 
machinery  were  to  be  kept  in  repair  by  the  parties,  in  equal  shares ; 
and  that  it  was  agreed  by  the  parties,  '^  that  the  factory  and  all  the 
machinery,  at  the  end  and  expiration  of  the  said  five  years,  shall 
be  the  joint  property  of  C,  J.  and  W.  only,  B.  then  having  no 
interest  therein,  B.,  at  the  end  thereof,  to  have  the  sum  of  $  1000 
in  money,  and  the  profits,  if  any,  to  be  divided  equally  between 
the  parties,  and,  if  found  in  arrear  and  indebted,  to  bear  the  loss 
equally  alike."  In  January,  1833,  the  partnership  was  dissolved, 
and  subsequently  the  parties  assigned  to  the  plaintiff,  who  knew  of 
the  dissolution,  "  all  their  right  and  title  in  and  to  all  and  singular 
the  rights,  privileges  and  interest  secured  to  them  by  the  "  inden- 
ture. Held,  this  assignment  passed  all  the  property  belonging  to 
the  firm  at  the  time,  whether  making  a  part  of  the  original  partner- 
ship stock,  or  acquired  subsequently,  to  be  held  and  used  by  the 
plaintiff  during  the  residue  of  the  five  years  then  unexpired  ;  and, 
as  all  the  partners  joined  in  the  assignment,  it  was  not  affected  by 
a  dissolution.  —  Caswell  v.  Howard^  xvi.  562. 

7.  A  part  of  the  partnership  property  having  been  taken  away 
by  the  defendant,  held,  as  the  plaintiff  was  answerable  over  to  the 
owners  after  the  expiration  of  the  five  years,  he  should  recover  its 
full  value.  —  Ibid. 

8.  In  an  action  by  a  firm,  a  bond  from  one  of  them  to  the  de- 
fendant, to  pay  and  save  him  harmless  from  the  debt,  cannot  be 
pleaded  or  given  in  evidence  as  a  release.  —  EmttBon  v.  Baylies , 
xix.  55. 
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E.  Respective  rights  of  creditors  of  a  partnership,  and 
creditors  of  the  individual  partners. 

1.  A  partnership  creditor  may  attach  the  separate  property  of  a 
partner,  and  the  lien  will  have  precedence  of  a  subsequent  attach- 
ment by  bis  private  creditor,  and  of  an  assignment  under  St.  1836, 
c.  238  ;  but  not  of  an  assignment  under  St.  1838,  c.  163. — Alkn 
V.  Wells,  xxii.  450. 

2.  Action  by  the  holder  of  a  joint  and  several  note,  signed  by 
the  two  makers  with  their  individual  names,  against  an  officer,  for 
levying  the  execution  of  a  prior  attaching  creditor  of  one  of  them 
upon  an  undivided  half  of  the  joint  property,  to  the  exclusion  of 
the  Execution  of  the  plaintiff,  for  whom  the  defendant  had  attached 
the  same  property.  Held,  it  might  be  shown  by  parol  evidence, 
that  the  makers  were  partners,  when  and  how  the  partnership 
agreement  and  the  note  were  executed,  and  that  the  latter  was  on 
partnership  account ;  also,  that  the  officer,  having  been  notified  of 
the  plaintiff's  claim,  was  liable  to  the  action,  though  neither  the 
writ  nor  the  execution  of  the  plaintiff  against  the  makers  of  the 
note  showed  any  partnership.  —  Trowbridge  v.  Cushmany  xxiv. 
310. 

3.  A  and  B.  being  the  sole  members  of  one  firm,  and  partners 
with  C.  and  D.  in  two  others,  A.  conveyed  to  B.,  by  deed-poll, 
all  his  interest  in  certain  real  property,  and  in  the  personal  estate 
of  the  three  firms,  the  deed  being  nominally  for  a  pecuniary  con- 
sideration, and  containing  a  covenant  that  B.  would  indemnify  A. 
against  all  the  debts  due  from  the  three  companies.  B.  accepted, 
but  did  not  sign  the  deed.  B.,  afterwards,  by  deed-poll,  con- 
veyed all  his  interest  in  the  land  and  in  the  property  of  one  of  the 
companies,  ''  in  consideration  of  one  dollar  paid  by  the  grantees, 
and  they  becoming  obligated  to  pay  the  debts  of  the  same  compa- 
ny ;"  which  deed  was  accepted,  though  not  executed,  by  the 
grantees,  and  they  paid  the  debts.  Held,  the  deed  was  founded 
on  a  valid  consideration,  as  against  partnership  creditors  of  A.  and 
B.  —  Guild  V.  Leonardy  xviii.  511. 


F.  Dissolution  of  a  partnership;  how  effected  and  proved, 
and  the  consequences  thereof. 

1 .  A  partnership  is  not  dissolved  by  becoming  insolvent.  Nor, 
by  the  absconding  of  an  individual  partner.  —  Arnold  v.  Brown, 
xxiv.  89. 
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2.  In  an  action  against  several  as  partners,  if  one  denies  his  be- 
ing a  partner,  the  plaintiff  must  in  the  first  instance  prove  this  fact ; 
after  which  the  burden  is  upon  the  defendant,  to  prove  a  dissolu- 
tion as  to  him,  and  notice  to  the  plaintiff,  before  the  debt  was  in- 
curred. —  Howe  V.  Tkayer,  xvii.  91 . 

3.  A  witness  testified,  that  he  had  given  notice  of  the  defend- 
ant's withdrawing,  and  the  general  dissolution  of  the  partnership, 
and  that  he  was  ^'  confident  that  all  in  the  neighborhood  were  noti- 
fied in  two  days."  Upon  cross-examination,  he  was  asked  wheth- 
er he  notified  other  creditors  as  he  did  the  plaintiff.  He  answer- 
ed, that  he  had,  and  named  several  of  the  creditors.  Held,  the 
plaintiff  might  call  such  creditors,  to  disprove  such  notice  to 
them  ;  but  the  defendant  could  not  call  them  to  prove  it.  —  Ibid. 

4.  Where  the  dissolution  of  a  partnership  has  not  been  notified 
in  the  newspaper,  nor  brought  home  to  the  knowledge  of  a  party 
interested ;  evidence  of  its  notoriety  is  not  admissible  to  prove 
such  notice.  —  Pitcher  v.  Barrows,  xvii.  361. 


A  patent  may  be  valid,  though  the  patentee  does  not  take  the 
prescribed  oath,  before  it  is  granted.  —  Dyer  v.  Richy  1  Met.  180. 


1.  Where  A.,  being  indebted  to  B.,  by  agreement  between 
them,  procures  C.  to  convey  to  B.  all  his  interest  in  certain  land, 
which  B.  accepts  in  full  payment,  and  it  afterwards  turns  out  that 
C.  had  no  title  to  the  land ;  unless  A.  was  guilty  of  fraud,  no  ac- 
tion lies  against  him  upon  the  debt.  —  Reed  v.  Bartlettj  xix.  273. 

2.  The  surety  upon  a  note  gave  money  to  the  principal,  and 
directed  him  to  pay  the  note  with  it.  The  latter  took  the  money 
to  the  holder,  and  told  him  it  was  the  surety's  money,  sent  to  pay 
the  note,  but  the  holder  declined  receiving  it  on  that  account,  and 
took  it  in  satisfaction  of  another  claim  against  the  principal,  to 
which  the  principal  afterwards  assented.  Held,  the  money  must 
be  held  tq  have  been  received  in  payment  of  the  note.  —  Reed  v. 
Boardmany  xx.  441. 
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3.  Where  a  debt  is  paid  in  bank-bills,  the  creditor  protesting 
that  he  will  not  receive  them,  without  an  allowance  of  the  difiTer- 
ence  between  their  value  and  cost,  but  the  debtor  refusing  to  allow 
or  promise  to  allow  such  difference  ;  no  action  lies  to  recover  the 
amount  of  the  deficiency.  — Phillips  v.  Bldkt^  1  Met.  156. 

4.  Where  one  receives  collateral  security  for  a  debt,  with  pow- 
er to  convert  it  into  cash,  which  he  does,  and  the  proceeds  equal 
or  exceed  the  amount  of  the  debt ;  this  is  per  se  a  payment,  with- 
out any  express  application  of  the  money. —  Hunt  v.  JVerer*,  xv. 
500. 

5.  A.  holds  a  note  of  B.  for  $  500,  which  he  indorses  to  C, 
C.  giving  this  receipt —  "  When  A.  shall  pay  me  his  note  of 
$  100,  given  by  him  this  day  to  me,  then  I  will  deliver  up  to  him 
a  note  of  $  500,  which  he  has  indorsed  over  to  me."  B.  paid  his 
note  to  C,  and  afterwards  both  A.  and  C.  died.  The  adminis- 
trator of  A.  brings  an  action,  for  money  had  and  received,  against 
the  administrator  of  G.,  for  the  surplus  of  the  money  received  by 
him  from  B.,  after  paying  his  own  note.  Held,  on  payment  of 
the  $  500  note,  the  law  applied  such  payment  to  the  $  100  note  ; 
that  this  action  lay  without  a  demand,  but  for  want  thereof  interest 
could  be  recovered  only  from  the  date  of  the  writ. —  Ibid. 

6.  Payment  of  a  debt,  for  which  collateral  security  was  given, 
by  whomsoever  made,  discharges  the  security ;  which,  therefore, 
cannot  afterwards  be  transferred  by  the  holder.  —  Bowditch  v. 
Greeny  3  Met.  360. 

7.  A.,  holding  two  notes  made  by  B.,  brought  a  suit  upon  one 
of  them,  and,  after  receiving  money  enough  to  pay  it,  from  the 
sale  of  property  assigned  as  collateral  security  for  the  notes,  pro- 
ceeded with  the  action,  and  forebore  to  sue  upon  the  other  note, 
which  had  become  payable  before  the  money  was  received.  B. 
made  no  application  of  the  payment.  Held,  the  law  would  intend 
an  application  in  payment  of  the  other  note. —  Jllkn  v.  Kimball^ 
xxiii.  473. 


1 .  Where  an  act  not  before  punishable  is  by  statute  made  pe- 
nal, or  subjected  to  a  specific  penalty  or  forfeiture,  and  a  particu- 
lar mode  of  prosecution  pointed  out ;  no  other  can  be  pursued.  — 
Commonwealth  v.  HoweSj  xv.  231. 

2.  Thus,  where  a  statute  provided,  that  all  monies  drawn  or 
received  upon  tickets  in  lotteries,  established  by  any  authority  oth- 
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er  than  that  of  this  Conunonwealtb,  should  be  forfeited,  and  be  re- 
coverable to  the  use  of  the  state  by  indictment ;  held,  no  other 
form  of  prosecution  than  an  bdictment  could  be  brought,  to  en- 
force the  forfeiture  of  such  monies,  even  if  the  statute  made  the 
drawing  or  receiving  of  them  an  offence.  —  Ibid. 


1.  By  St  1817,  c.  131,  §  3,  every  person,  licensed  to  practise 
physic  and  surgery,  must  deposit  a  copy  of  bis  license  with  the 
clerk  of  the  town  where  he  dwells.  Held,  the  act  does  not  apply- 
to  one  who  has  received  the  degree  of  doctor  of  medicine.  — 
Wright  V.  Lancktan^  xix.  288. 

2.  By  St.  1823,  c.  136,  any  person  graduated  a  doctor  in  med- 
icine in  the  Berkshire  Medical  Institution,  by  the  authority  of 
Williams  College,  shall  have  all  the  rights  and  privileges  granted  to 
the  medical  graduates  of  Harvard  College.  Held,  the  act  did  not 
appl^  to  one  who  had  received  the  honorary  degree  of  doctor  of 
medicine  from  Williams  College,  but  had  not  been  educated  at  the 
Berkshire  Medical  Institution.  —  Ibid. 

3.  The  defendant  carried  his  wife,  laboring  under  a  dangerous 
disease,  to  a  distance  from  his  residence,  and  left  her  under  the  care 
of  the  plaintiff  as  a  surgeon.     After  some  weeks,  the  plaintiff  per- 

I  formed  an  operation  upon  her  for  the  cure  of  the  disease,  and  soon 
after  she  died.  In  an  action  by  the  plaintiff  against  the  defendant  to 
recover  a  compensation  for  his  services,  held,  the  performance  of 
the  operation  was  within  the  scope  of  the  plaintiff's  authority,  if  in 
his  judgment  necessary  or  expedient,  and  that  he  need  not  prove 
its  necessity  or  propriety,  or  diat  he  first  notified  the  defendant  of 
his  intention,  or  that  it  would  have  been  dangerous  to  wait  till  he 
should  be  notified.  — M^ClalUn  v.  Adams^  xix.  333. 

4.  Since  the  repeal  of  St.  1818i  c.  113,  an  unlicensed  physi- 
cian or  surgeon  may  maintain  an  action  for  professional  services, 
rendered  before  the  repeal.  —  Hewitt  v.  Wilcox^  1  Met.  164. 

6.  By  S/.  1818,  c.  113,  §  1,  no  person  practising  physic  or 
surgery  could  recover  his  fees  by  law,  unless  he  had  been  licensed 
by  the  Massachusetts  Medical  Society,  or  graduated  a  doctor  in 
n^dicine  in  Harvard  University.  Held,  one  who  practised  bone- 
setting,  and  reducing  sprains,  swellings  and  contractions  of  the  sin- 
ews, by  friction  and  fomentation,  but  no  other  branch  of  the  heal- 
ing art,  was  a  person  practising  surgery  within  the  meaning  of  the 
act.  —  Hewitt  v.  Charier^  xvi.  353. 
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6.  The  Declaration  of  Rights,  art.  6,  [m)yides,  that  no  corpora- 
tion or  association  of  men  have  any  other  title  to  obtain  advantages 
or  particular  and  exclusive  privileges,  distinct  from  those  of  the 
community,  than  what  arises  from  the  consideration  of  services 
rendered  to  the  public.  Held,  the  above  statute  was  not  uncon- 
stitutional, as  violating  this  article.  —  IHd. 


A.  The  declaration ;  what  averments  must  be  made  there- 

m,  and  in  what  form. 
i?.  Jomder  of  parties. 

C.  Pleas  m  abatement,  and  motions  to  dismiss,  &c. 

D.  Pleas  in  bar ;  what  averments  must  be  made  therein, 

and  in  what  form. 

E.  Replication. 

F.  Variance. 

G.  Crimmal  pleading. 


A.  The  declaration;   what   averments   must  be   made 
therein,  and  in  what  form. 

1.  A  declaration  may   comprehend  all   the  common  money 
counts  in  one  count. —  JVhitwell  v.  Brigham,  xix.  117. 

2.  Assumpsit  on  a  bank-bill.  Declaration,  that  the  bank,  by 
their  note  of  hand,  commonly  called  a  bank-bill,  (not  alleging  its 
being  signed  by  the  president  and  cashier,)  for  value  received, 
promised  to  pay  A.  B.  or  bearer,  on  demand,  &c.,  a  certain  sum; 
and  that  on,  &c.,  the  plaintiff  was  the  true  and  lawful  bearer, 
and  justly  entitled  to  demand  and  receive  payment,  of  the  bill, 
(not  alleging  that  he  was  the  owner,)  and  that  on,  &c.,  he 
caused  the  bill  to  be  presented  at  the  usual  place  of  business  of 
said  banking  incorporation,  and  within  the  usual  hours  of  their^ 
doing  business,  and  payment  of  said  bill  to  be  of  them  requested, 
(not  alleging  a  demand  of  the  cashier  or  paying  teller,)  which 
payment  the  said  president,  directors  and  company  of  the  bank 
then  and  there  refused  to  make,  by  means  of  all  which,  and  of 
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the  statute,  &c.,  the  defendants  became  liable,  and  promised  to 
pay  the  plaintiff  the  said  sum,  and  interest  therefor,  at  the  rate  of 
two  dollars  for  each  hundred  dollars,  and  for  each  month  from 
the  time  of  the  refusal  to  pay,  (not  saying  *^  for  each  calendar 
month,"  and  the  words  of  the  statute  being,  ^^  at  the  rate  of 
twenty-four  per  cent,  a  year.")  Held,  a  good  declaration.  — 
Churchill  v.  Merchants^  ^e.  xix.  532. 

3.  A.  covenanted  with  B.  to  convey  certain  land  to  him,  as 
soon  as  certain  persons  should  appraise  it,  and  B.  covenanted 
with  A.  to  pay  him  the  appraised  value,  on  receiving  a  convey- 
ance. A.,  bemg  informed  of  the  appraisal,  declared  to  B.,  that 
he  ^^  would  not  let  the  land  go  at  that  price  ;"  and  B.  brings 
an  action  against  him  upon  the  covenant.  Held,  the  declaration 
must  allege  a  tender  of  the  appraised  value,  and  a  demand  for 
a  conveyance.  —  Pomroy  v.  GoU,  2  Met.  600. 

4.  Under  §  6,  c.  91,  of  the  Revised  Statutes,  a  scire  facias 
against  bail  need  only  aver,  in  substance,  that  the  defendants  be- 
came bail.  It  need  not  allege,  that  the  principal  signed  the  bond. 
—  Bull  V.  ClarkCy  2  Met.  587. 

5.  Where  a  contract  has  been  performed,  leaving  a  simple  obli- 
gation to  pay  money,  it  is  sufficient  to  allege  such  indebtedness, 
without  setting  out  the  contract.  —  Baker  v.  Corey,  xix.  496. 

6.  The  defendants  gave  a  bond  to  the  plaintiff,  reciting,  that, 
for  valuable  consideration,  they  had  contracted  to  sell  him  seven 
hundred  and  fifty  acres  of  land,  to  be  selected  from  iheir  lots,  if 
he  should,  at  his  own  expense,  select  and  survey  that  quantity,  and 
that  he  was  expected  to  complete  his  selection  within  two  years; 
and  conditioned  that  the  obligors,  upon  due  notice  of  the  selection, 
with  the  numbers  of  the  lots,  &c.,  should  convey  them  to  the 
plaintiff  by  warranty  deed.  In  a  suit  upon  the  bond,  the  declara- 
tion alleged  a  selection  and  notice  withm  reasonable  time.  Held, 
the  bond  did  not  absolutely  require  that  these  acts  should  be  done 
within  two  years,  and  the  declaration  was  sufficient. — Tinney  v. 
Ahleyy  xv.  546. 

7.  Where  parties  to  a  contract  are  to  do  concurrent  acts,  at  the 
same  time  ;  in  a  suit  for  non-performance,  the  plaintiff  need  only 
allege  that  he  was  ready  and  willing  to  perform  his  part,  and  the 
defendant  was  requested  to  perform  his,  which  he  neglected  and 
refused  to  do  ;  without  stating  an  offer  by  the  plaintiff.  — Ibid. 

8.  A  contract,  to  execute  and  deliver  a  good  and  sufficient 
warranty  deed  of  land,  is  not  a  contract  to  convey  a  good  title. 
Hence,  a  declaration  thereupon,  alleging  that  the  defendant  had  no 
legal  and  valid  title,  is  insufficient.  —  Ibid. 

9.  In  trespass  de  bon.  aspor.^  a  declaration,  not  alleging  the 
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plaintiff's  tide,  is  bad^  even  after  verdict.  —  Carlisle  y.  Westonj 
1  Met.  26. 

10.  Action  against  an  officer  for  not  returning  a  bail-bond  with 
the  writ.  Held,  it  need  not  be  alleged,  that  an  execution  against 
the  defendant  was  returned  non  est  inventus^  within  a  year  after 
judgment ;  or  that  he  had  avoided  ;  or  that  the  plaintiff,  or  any 
one  for  him,  made  the  oath  requisite  for  an  arrest.  —  Prescott  v. 
Bancrofts  1  Met.  500. 

11.  Action  on  a  promise  to  pay  money  on  demand,  if  one  A. 
should  fail  to  do  a  certain  act.  Held,  the  plaintiff  need  not  al- 
lege a  special  demand  before  commencement  of  suit.  —  Dyer  v. 
Richy  1  Met.  180. 

12.  An  incorporated  city  need  not  sue  in  the  name  of  "  The 
inhabitants  of  the  city,"  but  may  sue  by  its  name  of  incorporation. 

—  Morse  v.  Lotoellj  1  Met.  473. 

13.  Suit  by  "the  city  of  Lowell,"  (the  plaintiffs'  cor- 
porate name,)  upon  a  bond.  Declaration,  that  the  bond  was 
made  "  to  the  plaintiffs  "  by  the  name  of  "  the  inhabitants  of 
the  city  of  Lowell."    Held,  on  demurrer,  a  good  declaration. 

—  lUd. 


B.  Jomder  of  parties.     (See  Action.) 

1.  By  a  policy  upon  a  vessel,  A.  was  insured  for  whom  it  con- 
cerned ;  and  there  was  an  indorsement  upon  the  policy,  that  it  was 
understood  the  insurance  attached  for  A.,  B.  and  C.,  each  one 
third,  payable  to  A.  The  policy  provided,  that  a  loss  should  be 
paid,  &c.,  "  all  sums  due  to  the  insurers  from  the  insured  being 
first  deducted."  Held,  A.,  B.,  and  C.  might  join  in  an  action 
upon  the  policy.  —  Williams  v.  Oceauy  4^c.  2  Met.  303. 

2.  Where  joint  sureties  pay  the  debt  by  a  joint  and  several 
note,  they  may  join  in  an  action  against  the  principal  for  money 
paid.  —  Doolittle  v.  Didghty  2  Met.  561. 

3.  The  implied  promise  of  a  principal  to  indemnify  his  sureties 
is  regarded  as  made  to  them  jointly  and  severally  ;  and,  when  they 
jointly  pay  money  for  him,  they  may  join  in  a  suit  against  him  for 
reimbursement.  — Appleton  v.  Basconiy  3  Met.  169. 

4.  Since  the  statutes  authorizing  amendments  by  a  change  of 
parties,  the  objection  to  a  misjoinder  of  plaintiffs  must  be  made 
at  the  trial. — Dodge  v.  FFi/femon,  3  Met.  292. 

5.  A  bill  in  equity,  relating  to  the  assets  of  an  insolvent  debtor, 
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who  has  assigned  his  property  for  benefit  of  creditors,  if  such 
creditors  are  numerous,  and  some  of  them  out  of  the  State,  need 
not  join  them  as  defendants  ;  but  may  be  brought  against  him  and 
the  assignees  alone.  —  Perit  v.  JlustiUj  3  Met.  474. 


C.  Pleas  in  abatement,  and  motions  to  dismiss,  &c. 

1.  Where  the  signature  of  the  clerk  is  attached  to  a  writ  by 
a  wafer,  the  action  will  not  be  dismissed  on  motion,  but  the  de- 
fendant must  plead  the  irregularity  in  abatement,  in  order  that  the 
plaintiff  may  have  opportunity  to  traverse  the  sdleged  facts.  — 
Stevens  v.  JEwer,  2  Met.  74. 

2.  An  indictment  described  the  defendant  as  A.  B.,  <^  wife  of 
C.  D."  Held,  the  latter  words  were  mere  addition  or  descripHo 
persofKBy  and,  upon  the  plea  of  not  guilty,  need  not  be  proved.  An 
error  in  this  respect  must  be  pleaded  in  abatement.  —  Common^ 
toeaUh  v.  Lewis ^  1  Met.  151. 

3.  A  plea  in  abatement,  for  non-joinder  of  other  parties  as  de- 
fendants, must  give  the  plaintifiT  a  better  writ.  —  Wilson  v.  MverSy 
XX.  20. 

4.  If  such  plea  avers,  that  the  defendant  promised  jointly  with 
A.  and  B.,  when,  in  fact,  A.  did  not,  or  one  C.  did,  join  in 
the  promise,  the  plea  is  not  sustained.  —  Ibid, 

5.  Where,  in  assumpsit,  the  defendant  pleads  in  abatement 
the  non-joinder  of  other  parties,  and  the  plaintiff  amends,  and 
summons  in  such  persons,  but  afterwards  discontinues  against 
them ;  the  plaintiff  is  not  hereby  estopped,  upon  trial  of  the  is- 
sue on  such  plea,  to  deny  that  the  new  parties  joined  in  the 
promise.  —  Ibid. 

6.  Action  by  a  corporation  upon  a  promissory  note.  Plea  in 
abatement,  no  such  corporation  as  is  in  the  writ  supposed,  and 
issue  joined  thereupon.  Held,  as  a  judgment  for  the  plaintiff 
upon  this  issue  would  be  final,  the  defendant  could  not  set  up, 
in  reference  to  the  amount  of  damages,  a  want  of  consideration 
for  the  note.  —  Boston^  ^e.  v.  Langdon,  xxiv.  49. 

7.  Where  there  are  two  successive  suits  between  the  same 
parties,  and  it  appears  by  inspection  of  the  writs,  that  in  a  ma- 
terial and  substantial  part  the  second  suit  is  brought  upon  the 
same  cause  of  action  as  the  first  ;  the  pendency  of  the  first  is  a 
good  ground  for  plea  in  abatement  to  the  second,  although  the 
latter  declares  on  other  causes  of  action  also.  —  Buffum  v.  TH- 
tony  xvii.  510. 
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8.  Upon  such  plea  in  abatement,  and  a  replication  of  nul  tiel 
record,  it  appeared,  that  the  declaration  in  the  first  suit  contained 
a  count  on  a  note,  given  by  the  defendant  to  the  plaintiff  for 
$53.28,  and  a  count  fov  $800,  money  bad  and  received ;  and 
the  declaration  in  the  second  spit)  a  count  for  $  ]  000,  money 
had  and  received.  Held,  the  cause  of  action  was  tne  same  in 
bpth  suits,  and  the  plea  was  sustained.  —  Ibid. 

9.  Where  a  defendant  pleads  in  abatement  the  pendency  of  a 
prior  action  for  the  same  cause,  as  by  the  record  appears,  and, 
although  the  declarations  are  for  the  same  cause,  the  plaintiff  has 
a  claim  which  he  intends  to  enforce  in  the  second  and  not  in  the 
first ;  he  should  not  reply  nul  Hel  record,  but  in  the  replication 
state  for  what  cause  e^fa  suit  was  brought.  •^—  Ibid^ 

10.  The  respondent,  in  a  libel  for  divorce  a  vinculo,  on  the 
ground  of  desertion,  under  ^Sf.  1838,  c.  126,  cannot  plead  in 
abatement  the  pendency  of  a  libel  under  Revised  Statutes,  c.  76, 
§  6,  for  a  divorce  a  mensa,  &c.,  for  desertion.  — Stevens  v.  Ste- 
vens,  1  Met.  279, 

11.  A  plea  in  abatement  was  filed  at  the  first  term  and  trav- 
ersed, but  no  issue  joined,  and  at  a  subsequent  term  the  defendant 
filed  a  motion  to  dismiss  the  action,  for  various  causes,  one  of 
which  was  that  assigned  by  the  plea.  Held,  the  defendant  had 
waived  this  exception,  and  that  his  motion  was  too  late.  —  Kit- 
tridge  v.  Bmcroft,  1  Met.  508. 

12.  A  motion  to  quash  or  dismiss,  for  causes  apparent  on  the 
record,  except  want  of  jurisdiction,  must  be  made  as  early  as  the 
law  requires  pleas  in  abatement  to  be  filed  ;  that  is,  at  the  first 
term  at  which  the  defendant  appears,  and  before  pleading  to  the 
action.  —  Simonds  v.  Parker.  Kittridge  v.  Bancroft,  1  Met, 
508. 

13.  By  Revised  Statutes,  c.  82,  §  6,  an  appeal  lies  from  the 
judgment  of  the  Court  of  Common  Pleas  on  a  plea  in  abatement. 
Hence,  if  such  plea  be  made  and  overruled,  and  the  defendant 
then  plead  to  the  merits,  though  by  a  common  demurrer,  with 
liberty  to  plead  anew  in  the  Supreme  Court ;  he  loses  his  right 
to  plead  in  abatement  in  the  latter  Court.  —  Dana  v.  J^apUs, 
xxi,  208. 


D.  Pleas  in  bar ;  what  averments  must  be  made  therein, 
and  in  what  form. 

1.  Declaration  in  trespass,  containing  two  counts ;  one,  for 
breaking  and  entering  a  close  vi  ^t  f^rmiB,  ^nd  cutting  aod  carrying 
45 
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away  sixteen  stooks  of  rye ;  the  other,  for  taking  and  carryfng 
away  sixteen  stooks  of  other  rye.  Plea  ^^  as  to  the  force  and 
arms,  or  any  thing  against  the  peace,  and  also  the  whole  trespass 
and  all  the  trespasses  in  the  declaration  mentioned,  excepting  the 
breaking  an<;l  entering  the  close  aforesaid,  and  cutting  down  and 
carrying  away  sixteen  stooks  of  rye  then  and  there  growing,  she 
says  she  is  not  guilty  thereof ;  "  with  a  justification  of  the  break- 
ing of  the  close  and  carrying  away  the  rye^  upon  the  ground  of  a 
title  to  the  land  in  the  defendant.  Held,  the  plea  was  an  answer 
to  the  whole  declaration,  and  the  plaintiff  could  not  have  judgment 
upon  the  second  count,  as  on  nil  dicU.  — Parker  v.  Parker^  xvii. 
236. 

2.  Assumpsit  upon  a  note.  Pleas,  the  general  issue,  and  a 
special  plea,  that  the  note  was  given  to  indemnify  the  plaintiff  from 
certain  proposed  indorsements  for  the  defendant,  from  which  the 
plaintiff  had  suffered  no  damage.  A  rule  of  court  provides,  that 
any  plea  which  appears  unnecessary  or  improper  shall  be  struck 
out  on  motion  of  the  plaintiff.  Held,  the  facts  above  pleaded 
amounted  to  the  general  issue,  and  the  plea  was  struck  out  on  mo- 
tion. —  Gardner  v.  Webber,  xvii.  407. 

3.  Assumpsit  for  one  half  the  rents  of  certain  real  estate, 
claimed  by  the  plaintiff  in  common  with  the  defendant.  The  de- 
fendant pleads,  that,  on  February  11, 1817,  A.  and  his  wife,  in  her 
right  and  also  as  guardian  of  the  plaintiff,  she  being  also  the  mother 
of  the  plaintiff,  then  a  minor,  conveyed  the  land  to  the  defendant 
in  fee,  who  entered  and  remained  in  possession,  receiving  the  rents 
as  of  his  own  estate,  till  September  20,  1825,  when  the  plaintiff, 
still  a  minor,  brought  a  suit  against  the  defendant  for  the  land,  de- 
claring upon  her  own  seisin,  which  suit  was  discontinued,  January 
28,  1826.  In  another  plea,  the  defendant  made  the  same  aver- 
ments, adding,  that,  from  September  20,  1825,  he  retained  pos- 
session, and,  on  September  17,  1830,  the  plaintiff,  then  of  age,  re- 
leased all  her  title  to  a  stranger.  Held,  on  special  demurrer,  that 
the  pleas  were  bad,  as  amounting  to  the  general  issue,  and  stating 
no  defence  to  the  action.  —  Thayer  v.  Brewer,  xv.  217. 

4.  Assumpsit,  upon  the  following  written  contract  —  "for  value 
received,  we  promise  to  pay  the*  plaintiff  or  his  order  $  206  50, 
to  be  paid  in  iron  castings,  subject  to  the  order  of  A.  (the  plain- 
tiff), by  his  furnishing  the  noodels  and  delivering  the  patterns  at  our 
furnace,  and  by  giving  us  reasonable  notice  when  the  furnace  is  in 
blast."  The  first  count  stated  the  contract  in  terms,  and  alleged 
that  the  plaintiff  furnished  the  models  according  to  it,  and  demand- 
ed the  castings,  but  the  defendants  refused  to  deliver  them.  The 
second  count  was  drawn  as  upon  a  promissory  note  payable  on  de- 
mand. Plea,  non  assump.  infra  sex  annos.  On  demurrer,  held  a 
l)ad  plea  as  to  the  first  count,  which  required  the  plea  of  actio  non 
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aecrevity  &c.  ;  that,  being  entire  and  going  to  the  whole  declara- 
tion, it  was  therefore  wholly  bad  ;  and,  even  if  the  first  count  were 
defective,  the  plaintiff  should  have  judgment  on  the  second. — 
Brewster  v.  Hobart^  xv.  302. 

5.  Prior  to  the  statute  of  1836,  c.  273,  prohibiting  pleas  in  baf^ 
nul  Hel  corporation  might  have  been  pleaded  in  bar,  as  well  as  in 
abatement ;  and,  since  the  passage  of  that  act,  if  plaintiffs  sue  as  a 
corporation,  and  the  defendant,  on  pleading  the  general  issue,  gives 
notice,  according  to  the  rule  of  court,  that  he  shall  deny  their  be- 
ing such  ;  the  fact  must  be  proved.  But  this  plea,  alone,  admits 
the  fact. —  Christian  Society  v.  JIfacomier,,  3  Met.  235.  I7ni- 
versalist,  ^c.  v.  Currier,  Ibid.  417. 


E.  Replication. 

Action  against  a  surety  in  a  joint  and  several  note.  Plea,  a 
tender  to  the  plaintiffs  of  the  sum  due,  in  order  that  the  defendant 
might  recover  it  of  the  principal,  and  a  refusal  to  receive  it.  Re- 
plication, that,  when  such  tender  was  made,  an  action  brought  by 
the  plaintiffs  against  the  principal  was  pending  ;  that  they  offered 
to  receive  the  sum  tendered  in  satisfaction  of  the  note,  provided 
the  defendant  would  pay  the  costs,  and  indemnify  them  against  a 
claim  for  costs  by  the  principal,  but  the  defendant  refused  to  do 
so  ;  and  that  afterwards,  having  recovered  judgment,  the  plaintiffs 
offered  to  receive  of  the  defendant  the  amount  of  the  note,  in  full 
satisfaction,  but  he  refused  to  pay  it.  Conclusion,  with  a  verifica- 
tion. Held,  the  last  averment  was  mere  surplusage,  and  did  not 
render  the  replication  double  ;  and  that  the  conclusion  was  a  prop- 
er one.  —  Hampshire  J  ^c.  v.  Billings,  xvii.  87. 


F.  Variance. 

1.  Where  a  suit  .is  brought  in  the  name  of  the  actual  promisee, 
a  mistake  in  his  name,  as  described  in  the  promise,  is  no  ground 
of  defence.  -^  Charitable,  ^c.  v.  Baldwin,  1  Met.  359. 

2..  Action  by  the  indorsee  against  the  maker  of  a  note.  Plea, 
the  Statute  of  Limitations,  arid  a  replication.  Both  the  declaration 
and  the  replication  alleged  the  note  to  have  been  indorsed,  on  a  day 
different  from  that  on  which  it  was  actually  indorsed,  which  how- 
ever was  prior  to  the  commencement  of  suit ;  but  the  indorsement 
bore  no  date.  Held,  an  immaterial  variance.  — ^  Little  v.  Blunt, 
xvi.  359. 
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3.  Declaration,  that,  in  consideration  the  plaintiff  had  sold  and 
agreed  to  deliver  the  defendant  276  bides  of  leather,  he  promised 
to  accept  and  pay  for  them  -^  the  weight  to  be  determined  by  the 
inspection.  The  agreement  proved  was,  to  purchase  leather  then 
in  the  tan-vats,  and  take  what  the  inspector  should  stamp  ^^  good." 
Held,  a  variance.  —  Hart  v.  Tyler j  xv.  171. 

4.  In  an  action  against  a  bridge  corporation  for  an  injury  sus- 
tained by  a  passenger,  the  declaration  alleged  as  the  cause  of  the 
injury  a  defect  in  the  railing  of  the  bridge.  The  evidence  was, 
that,  in  repairing:  the  bridge,  a  part  of  the  footway  and  railing  was 
removed,  to  make  a  passage  from  the  bridge  to  land  by  the  side  of 
it,  provided  for  a  temporary  common  path  ;  and  that  this  land  was 
enclosed  by  a  fence,  through  an  opening  in  which  the  plaintiff 
passed,  and  fell  overboard.  Held,  no  variance. —  WorsUr  v. 
Canal  Bridge^  xvi.  541. 


G.  Criminal  Pleading.     (See  Indictment.) 

1.  Indictment,  under  Revised  Statutes  c.  47,  §  1,  alleging  tha^ 
the  defendant,  without  license,*  ^^  presumed  to  be  .and  was  a  com- 
mon seller  "  of  wine,  &c.,  to  be  used  in  and  about  his  shop.  Held, 
not  to  be  bad  for  generality.  — •  Commonwealth  v.  Odlin^  xxiii. 
276. 

2.  Held  immaterial,  upon  this  indictment^  whether  the  sales 
were  made  to  the  same  or  different  persons.  —  Bnd. 

3.  Indictment  under  St,  1838,  c.  157,  charging  that  the  de- 
fendant sold  spirituous  liquors  in  a  less  quantity  than  fifteen  gallons, 
Without  license,  but  not  designating  the  kind  of  liquor.  The  proof 
showed  a  sale  of  brandy.  Held,  the  indictment  was  good,  and 
sustained  by  the  evidence.  — r  Ibid. 

4.  Held,  an  allegation,  that  the  defendant  without  license  sold 
one  pint  of  spirituous  liquors,  was  bad,  as  it  did  not  negative  the 
sale  of  fifteen  gallons  or  more.  —  Ibid. 

5.  An  indictment  alleged  a  sale  of  ^^  spirituous  liquors,  in  H  less 
quantity  than  fifteen  gallons,  and  that  delivered  and  carried  away 
all  at  one  time,  to  wit,  two  quarts  of  spirituous  liquors."  Held 
good.  ^-  Ibid. 


1 .  The  maker  of  a  note  delivered  certain  merchandise,  with  a 
receipted  bill  of  parcels,  in  the  usual  form,  to  the  holder,  to  be  re^- 
tained  till  payment  of  the  note.     Held,  this  was  not  a  mortgage, 
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as  tbe  bill  expressed  do  condition,  and  none  could  be  stipplied  by 
pnrol  evidence  ;  but  that  it  might  perhaps  constitute  a  pledge,  in 
the  same  way  as  if  no  writii^  httd  been  made.  -^  WhikScer  v. 
iSumner,  xx.  399. 

2.  Held,  an  assignment  by  the  pledgor,  followed  by  notice  to 
the  pledgee,  passed  the  property,  subject  to  the  lien  of  the  latter. 
—  Ibid. 

3.  After  such  notice,  the  pledgee  transferred  the  note,  without 
the  property,  to  one  not  notified  of  the  pledge,  at  the  same  ume 
promised  to  show  him  how  be  might  secure  it  by  attachment,  and 
actually  showed  the  property  to  an  officer,  in  order  that  it  might 
be  attached  by  the  indorsee  and  other  creditors  of  the  pledgor,  and 
the  officer  thereupon  took  possession  of  it,  not  being  notified,  how- 
ever, of  the  lien,  nor  agreeing  to  hold  for  the  pledgee.  In  trover, 
by  the  assignee  against  the  officer,  for  his  refusal  to  give  up  the 
property,  held,  the  officer  was  not  an  agent  of  the  pledgee,  author- 
ized to  keep  possession  for  him  ;  that,  as  the  pledgee  had  disabled 
himself  and  the  indorsee  to  return  the  property  on  payment  of  the 
note,  and  perhaps  even  by  transferring  the  note  alone,  he  had 
waived  his  lien  ;  and  that  the  action  should  be  sustained.  —  Ibid. 

4.  Where  goods  pledged  are  attached  upon  a  suit  against  the 
pledgor,  without  paying  or  tendering  the  amount  due  the  pledgee, 
conformably  to  St.  1829,  c.  124,  in  a  suit  by  the  latter  against  the 
officer,  the  measure  of  damages  is  not  the  amount  of  his  debt,  but 
the  value  of  the  goods.  —  Pomeroy  v.  Smith,  xvii.  85. 


^.  How  a  settlement  may  be  acquired. 

B.  Foreign  and  State  paupers. 

C  Suits  relatmg  to  paupers ;  the  evidence  therein,  and 

the  notice  preliminary  thereto. 
P.  Removal  of  paupers  from  one  town  to  another. 


j1.  How  a  settlement  may  be  acquiredL 

a.  By  payment  of  taxes. 

l.It  is  not  sufficient  to  give  a  person  a  settlement  under  the 
5tb  mode  in  St.  1793,  c.  34,  (Revised  Statutes,  c.  45,  §  1,)  that 
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he  has  had  taxable  estate  in  the  town  9  and  been  able  to  pay  taxes, 
for  five  successive  years,  unless  for  that  period  his  estate  has  been 
included  in  the  assessors'  valuation,  and  valued,  the  principal  at 
£  60,  or  the  interest  at  £  3  12«.,  and  he  actually  assessed  therefor. 
—  Monson  v.  Chestevy  xxii.  385. 

2.  A  person,  though  he  has  no  settlement  within  the  Common- 
wealth, does  not  gain  a  settlement  in  a  town  by  residing  tisercin 
ten  years  together,  and  paying  taxes  for  five  of  them,  if  he  re- 
ceives aid  as  a  pauper  from  such  town,  during  the  ten  years.  — 
West  J^ewbury  v.  Bradford^  3  Met.  428. 

3.  A  person  will  not  gain  a  settlement  in  the  12th  mode  pre- 
scribed by  &t.  1793,  c.  34,  §  2,  merely  by  paying  a  part  of  the 
taxes  assessed  upon  him  for  five  out  of  the  ten  years  of  his  resid- 
ing in  the  town,  and  being  discharged  from  the  rest  by  vote  of  the 
town.  He  must  pay  all  such  taxes.  —  Shrewsbury  v.  Sakm,  xix. 
389. 

4.  Where  a  person  resided  in  a  town  for  ten  successive  years, 
and  paid  all  taxes  assessed  upon  him  for  five  of  those  years  ;  and 
his  wife  at  the  same  time  was  supported  by  another  town,  but,  for 
aught  that  appeared,  not  by  his  request  or  with  his  knowledge^,  and 
there  was  no  evidence  of  his  being  requested,  or  being  unable,  to 
pay  therefor  ;  held,  he  gained  a  settlement  in  the  former  town.  — 
Berkeley  v.  Taunton^  xix.  480. 

5.  Action  against  a  town,  by  the  master  of  the  house  of  cor- 
rection for  the  county  of  Suffolk,  for  the  expenses  of  supporting 
a  pauper.  Defence,  that  the  pauper  had  gained  a  settlement  in 
Boston,  by  residing  there  ten  years  and  paying  taxes  five  of  those 
years.  Held,  the  presiding  judge  might,  at  his  discretion,  require 
the  town  to  prove,  by  the  records  of  the  city  treasurer,  such  asses- 
ments  and  payments,  before  showing  them  by  parol  evidence  ; 
but  that  the  town  was  not  concluded  by  such  records,  but  might 
offer  parol  evidence  of  mistake  or  omission  in  them.  —  Robbins 
V.  Townsendj  xx.  345. 

6.  It  being  proved,  that  the  pauper  had  been  assessed  in  Boston 
ten  successive  years,  beginning  with  1821,  and  had  paid  his  taxes 
for  1821,  -2  -3  and  -5,  and  was  able  to  pajr  in  1824  ;  held,  this 
evidence,  if  it  created  any  presumption  of  a  payment  in  1824, 
raised  a  presumption,  not  of  law,  but  of  fact,  for  the  jury.  —  Ibid. 

7.  For  the  purpose  of  giving  a  settlement  in  the  mode  above 
referred  to,  a  mere  neglect  in  the  town  officers  to  enforce  payment 
of  a  tax,  which  by  due  diligence  might  have  been  collected,  will 
not  have  the  effect  of  an  actual  payment.  —  Ibid. 

8.  To  gain  a  settlement  in  the  5th  mode  specified  by  St,  1793, 
c.  34,  §  2  (Revised  Statutes  c.  45,  §  1),  a  person  must  reside  in 
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the  town  the  whole  of  the  five  years  for  which  he  is  assessed  i 
that  is,  five  full  years,  commencing  May  1 .  —  Sauthborough  v. 
Marlborough,  xxiv.  166. 

b.  By  ike  ownership  of  real  estate. 

9.  Under  St.  1821,  c.  94,  one  owning  a  freehold  or  inherit- 
ance, and  occupying  it  three  years  successively,  gains  a  settlement 
in  the  town,  though  the  land  be  mortgaged,  during  the  whole  time^ 
for  all  it  is  worth.  —  Mount,  ^c.  v.  Clarksburgh,  xix.  294. 

10.  It  seems,  if  he  has  no  settlement  elsewhere  in  the  common- 
wealth, he  will  by  this  means  gain  a  settlement,  though  during  the 
three  years  he  was  relieved  by  the  town  where  the  land  lies.  — 
Ibid. 

11.  In  November  1822,  A.,  a  pauper,  settled  in  H.,  bought 
land  in  S.,  removed  there,  and  continued  *  actually  to  occupy  the 
land  till  1827.  In  August,  1825,  he  conveyed  it  in  fee,  receiv- 
ing from  B.,  the  grantee,  an  instrument  unsealed,  but  signed  by 
him,  in  which  it  was  stated,  that  B.  had  paid  A.  $  355  57  and 
taken  a  deed  of  the  land,  and  that  B.  had  agreed  to  let  A.  ^'  have 
the  improvement  or  sell,  provided  he  should  pay  the  above  sum  of 
money  in  three  years  with  interest."  The  land  was  worth  more 
than  the  above  sum.  Held,  the  above  transaction  was  not  a  mort- 
gage, it  seems  ;  but  the  writing  given  by  B.  was  a  declaration  of 
trust,  and  therefore  A.  acquired  a  settlement  in  8.,  under  the 
provision  of  St.  1821,  c.  94,  §  2,  that  any  person  having  an  estate 
of  inheritance  or  freehold  in  any  town,  and  living  thereon  three 
years  successively,  shall  gain  a  settlement  in  such  town  ;  notwith- 
standing the  conveyance  made  to  B.  —  Scituate  v.  Hanover,  xvi. 
222. 

12.  One  under  guardianship  as  a  spendthrift  gained  a  settlement 
under  the  above  section,  by  living  three  years  successively  on 
an  estate  of  inheritance  or  freehold,  purchased  with  his  money  and 
conveyed  to  him,  though  it  was  purchased  by  his  guardian  without 
the  sanction  of  the  Supreme  Court  of  Probate.  —  Hopkinton  v. 
Upton,  3  Met.  165. 

13.  A  party  will  gain  a  settlement,  by  having  an  estate  of  free- 
hold or  inheritance  in  a  town,  if  he  is  seised  by  a  title  apparently 
good,  and  no  other  person  has  a  present  right  of  qntry. — Brewster 
v.  Dennis,  xxi.  233. 

14.  Thus,  by  verbally  contracting  and  paying  for  a  lot  of  land, 
entering  upon  and  occupying  it  for  twenty  years,  without  ever  re- 
ceiving a  deed  or  other  instrument  relating  to  it.  —  Ibid. 

15.  But  living  three  successive  years  on  land  in  which  the  party 
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has  BD  estate  of  freehold,  fte.,  will  not  confer  a  settlement,  if, 
during  that  time,  he  has  been  relieved  as  a  pauper.  —  Ibid. 

c.  By  the  incorporation  of  a  new  town  from  an  old  one. 

16.  Under  St.  1793,  c.  34,  upon  the  division  of  a  town,  one 
having  a  settlement  therein,  but  removed  therefrom  at  the  time  of 
such  division,  gained  a  settlement  in  the  town,  in  which  his  last 
dwelling-place  in  the  original  town  happened  to  fall  upon  such  di- 
vision.—  Lexington  v.  Burlington^  xix.  426. 

17.  But  where  a  special  act  set  off  an  individual,  with  his  fami- 
ly and  real  estate,  from  one  town,  and  annexed  them  to  another  ; 
held,  the  settlement  in  the  former  town  of  another  person  removed 
therefrom,  but  whose  last  residence  therein  was  upon  the  land  so 
set  off,  was  not  transferred  to  the  town  to  which  such  land  was 
annexed.  —  Ibid. 

18.  An  act  incorporating  part  of  the  town  A.  into  a  new  town, 
B.,  provided,  that  anv  person  who  might  have  gained  an  inhabitancy 
withm  the  territory  of  B.,  and  who  should  need  support  as  a  pau- 
per, should  be  supported  by  B.  Held,  a  pauper,  who  had  gained 
a  setdement  in  the  territory  of  A.,  but  removed  into  that  of  B. 
before  its  incorporation,  retained  his  former  setdement.  —  JVeti> 
Braintree  v.  Boylston,  xxiv.  164. 

19.  A  new  town  was  formed  from  parts  of  different  towns,  with 
a  provision,  that  the  new  town  should  support  all  the  poor  having 
their  legal  settlement  in  either  of  the  towns  from  which  it  was 
formed,  and  who  bad  removed  therefrom,  and  whose  dwelling- 
place  or  home  was,  before  such  removal,  within  the  new  town. 
Held,  this  provision  did  not  apply  to  paupers  who  had  removed 
from  the  limits  of  the  n^w  town  into  another  part  of  the  same  old 
town,  and  thence  into  another  town  ;  but  to  those  only,  who  had 
their  last  dwelling-place  or  home,  previous  to  such  removal,  with- 
in the  limits  of  the  new  town.  —  Sutton  v.  Dana^  1  Met.  383. 

20.  By  St.  1819,  c,  147,  incorporatbg  a  part  of  the  town  of 
p.  as  a  new  town  by  the  name  of  H.,  it  was  provided,  that  ^'the 
poor  now  supported  by  the  town  of  P.,  and  all  such  who  may 
hereafter  be  returned  for  support,  in  virtue  of  having  acquired  a . 
settlement  in  said  town,  shall  be  supported  in  the  town  of  P.  or 
H.  as  they  shall  have  acquired  their  settlement  within  the  territori- 
al limits  of  either  town,  as  described  in  this  act."  Held,  this  pro- 
vision did  not  apply  to  one  not  then  a  pauper,  who  had  then  ac- 
quired a  settlement  in  the  territory  set  on  as  P.^  but  whose  dwel- 
ling-place was  within  the  limits  of  H. ;  but,  upon  the  incorpora- 
tion of  H.,  he  gained  a  settlement  there,  by  virtue  of  the  general 
statute  of  1793,  c.  34.  —  Hanson  v.  Pembroke^  xvi.  197. 
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d.  By  parefUage  or  marriage, 

21.  Where  a  minor,  deriving  his  setdement  from  his  mother, 
resided  in  another  state,  engaged  in  learning  a  trade,  and  the  moth- 
er gained  a  new  settlement  in  Massachusetts  by  a  second  marriage, 
before  he  came  of  age  ;  held,  under  'St.  1793,  c.  34,  his  setde- 
ment followed  hers.  —  Great  Barrington  v.  Tyringham^  xviii. 
264. 

22.  It  seems,  his  not  being  bound  as  an  apprentice  by  indenture 
makes  no  difference.  —  Ibid. 

23.  Acdon  by  the  town  R.  against  the  town  E.  for  the  support 
of  a  pauper,  the  illegitimate  son  of  A.,  a  married  woman.  R. 
having  proved  an  original  settlement  in  E.,  held,  the  burden  of 
proof  was  on  E.,  to  show  a  settlement  of  the  husband  in  some 
other  town  in  the  State,  whereby  the  marriage  of  A.  would  have 
changed  her  setdement;  not  on  R.,  to  prove  that  the  husband  ei- 
ther had  his  setdement  in  E.,  or  had  no  setdement  in  Massachu- 
setts. —  Randolph  v.  Easton,  xxiii.  242. 


B.  Foreign  and  State  paupers. 

1.'  St.  1823,  c.  21,  (Revised  Statutes,  c.  46,  §  30,)  provided, 
that  no  male  person,  more  than  twelve  and  less  than  sixty  years  of 
age,  while  of  competent  health  to  labor,  should  be  endtled  to  re- 
lief as  a  State  pauper.  Held,  this  provision  was  designed  to  ex- 
clude from  relief  by  the  State,  those  who  were  able  to  support 
themselves ;  not  those  who  could  do  some  work,  though  less  thaq 
enough  for  their  support.  —  Commonwealth  v.  Cambridge^  xx. 
267. 

2.  Under  St.  1830,  c.  120,  (Revised  Statutes,  e.  46,  §  31, 32,) 
if  the  coUecUve  earnings  of  all  the  State  paupers  supported  by  a 
town  during  any  year,  together  with  the  stated  allowance  made  by 
the  Commonwealth  for  each  of  them,  did  not  exceed  the  ex- 
penses, collectively,  of  supporting  them  all  during  the  year,  the 
town  was  entitled  to  the  whole  of  such  earnings  and  allowances. 
—  Ibid. 

3.  By  St.  1839,  c.  156,  counties  are  charged  with  the  support 
of  all  prisoners  in  jails  suid  houses  of  correction,  having  no  settle- 
ment in  Massachusetts.  Held,  since  this  act  took  effect,  money 
raised  by  towns  and  cides  under  the  alien  passenger  act  —  St^ 
1837,  c.  238,  §  3  —  cannot  be  applied  to  the  support  of  aliens, 
imprisoned  in  houses  of  correction,  and  unable  to  support  them- 
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selves  by  laber.     They  are  not  "foreign  paupers."  —  1  Met. 
672. 

4.  An  alien  woman  with  a  nursing  infant,  which  required  instant 
relief,  was  committed  to  a  jail  or  house  of  correction.  Held, 
such  infant  was  not  within  the  provision  of  any  statute,  charging 
the  support  of  convicts,  and  persons  confined  on  criminal  prosecu- 
tions, upon  the  Commonweahb.  —  Watson  v.  Cambridge^  xviii. 
470. 

5.  If  the  town,  where  the  house  of  correction  is  situated,  after 
due  notice  and  request  by  the  master,  refuse  to  assume  the  sup- 
port of  such  infant ;  he  may  recover  of  the  town  his  necessary 
expenses  in  providing  for  it.  ^^Ibid. 

6.  But  not  for  any  articles  of  food  and  nourishment,  rendered 
necessary  for  the  mother  solely  by  her  having  a  nursing  infant ; 
because  this,  like  all  the  other  expenses  of  supporting  her,  falls 
upon  the  Commonwealth.  —  Ibid. 


C.  Suits  relating  to  paupers  ;  the  evidence  therein,  and 
the  notice  preliminary  thereto. 

a.  By  one  town  against  another. 

1.  Where  an  individual  notifies  the  overseers  of  the  poor,  that 
he  is  supporting  a  pauper  and  shall  look  to  the  town  for  remunera- 
tion ;  and  the  overseers  thereupon  notify  the  town  to  which  the  pau- 
per belongs,  that  he  has  become  chargeable  ;  the  former  town  may 
maintain  a  suit  against  the  latter,  though  they  have  not  paid  such 
individual  his  claim.  —  Westfield  v.  Southtdcky  xvii.  68. 

2.  By  St.  17^3,  c.  59,  §  9,  one  town,  which  expends  money 
for  the  support  of  a  pauper,  faavmg  his  settlement  in  another,  for 
three  months  before,  and  two  years  after,  notice  to  the  latter 
town,  may  in  some  cases  recover  the  amount  from  the  latter  town. 
Held,  the  time  of  furnishing  such  support  need  not  be  continuous, 
but  might  be  occasional.  ^-^  ^leborough  v.  Mansfield j  xv.  19. 

3.  The  town  of  £.,  the  defendant,  being  notified  that  a  person 
had  become  chargeable  in  M.,  (the  plaintiff,)  as  a  pauper,  replied 
a  denial  of  its  liability.  No  action  was  brought  upon  this  notice, 
and  within  two  years  a  second  one  was  given,  to  which  no  reply 
was  made  within  two  months,  and  an  action  was  commenced, 
founded  upon  the  second  notice.  Held,  the  defendant  was  not  es^ 
topped  by  i|s  delay  in  making  a  reply,  to  dispute  the  pauper's  set- 
tlement. —  Marshpee  v.  Edgartown^  xxiii.  156, 
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4.  SL  1834,  c.  ]50|  requires  the  town  in  which  a  pauper  liiua- 
tic  resides,  when  cominiited  to  the  State  Hospital,  to  pay  for  his 
support  wbUe  there,  and  gives  such  town  a  claim  over  upon  the 
town  where  he  has  bis  legal  settlemoQl.  Held,  in  order  to  ea* 
force  such  liability,  it  was  sufficient  for  the  former  town  to  give 
notice  to  the  latter  of  the  expense  thus  incurred,  within  tliree 
months  after  a  demand  of  payndent  by  the  hospital.  And  whether 
any  notice  is  necessary,  qu.  —  Worcester  v.  Milfordy  xviii.  379. 

5.  In  an  action  by  one  town  against  another  for  the  expenses  of 
supporting  a  pauper,  held,  a  notification  addressed  to  him  by  an 
inhabitant  of  a  third  town,  to  attend  a  district  school  meeting,  was 
evidence  to  prove  that  the  pauper  then  resided  there  ;  such  inhabi- 
tant testifying  that  he  delivered  the  notice  to  the  pauper.  —  West 
Boybton  v.  Sterlings  xvii.  126. 

6.  Upon  the  question  of  a  settlement,  depending  on  that  of  an 
ancestor,  acquired  by  his  inhabiting  a  house  on  or  near  the  bounda- 
ry between  two  towns,  which  was  long  since  pulled  down  ;  held, 
the  declarations  of  aged  persons,  since  deceased,  who  lived  in  its 
vicinity,  made  while  the  ancestor  occupied  it,  were  evidence  of  its 
position  as  to  the  boundary  line.  — Mington  v.  ^North^  ^c.  xxiii. 
170. 

7.  In  an  action  against  the  town  A.,  by  the  town  B.,  it  ap- 
peared, that  paupers,  having  a  settlenient  in  A.,  received  support 
and  medical  aid  in  B.,  and,  within  thirty  days  after  notice  thereof 
from  B.,  A.  contracted  with  a  person  living  in  B.,  at  whose 
bouse  the  paupers  were,  to  keep  them  at  A.'s  expense,  and  made 
provision  for  medical  attendance,  which  A.  immediately  made 
known  to  one  of  the  overseers  and  one  of  the  selectmen  of  B., 
poposing  to  settle  with  them  for  the  relief  already  furnished. 
These  officers  thereupon  made  out  a  bill,  charging  A.  ^  I  per 
week  for  each  pauper,  and  an  item  for  the  funeral  of  one  of  them, 
which  the  overseer  receipted,  receiving  the  amount  from  A.  A. 
not  having  removed  the  paupers  within  thirty  days,  B.  brii^  aa 
action  to  recover  the  whole  expenses  incurred.  Held,  the  above 
settlement  was  a  bar  to  the  action. — Jiledwayv.  Milford^  xxi. 
349. 

b.  By  an  individtuil  against  a  town. 

8.  The  plaintiff,  being  the  gnardian  of  one  v^se  legal  settle- 
ment was  in  A.,  incapable  of  labor,  and  without  any  property  ex- 
cept a  small  pension,  informed  the  overseers  of  the  poor  of  two 
successive  years,  that  he,  the  plaintiff,  was  incurring  a  risk,  being 
obliged  to  become  responsible  for  the  board  of  the  ward,  that 
about  one  half  of  the  pension,  when  received,  was  required  to  pay 
arrearages  due  for  board,  and  that  the  town  must  assume  the  risk. 
The  ward  died,  when  all  his  property  had  been  exUiusted,  and 
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expenses  necessarily  incorred  by  the  plaintiff,  partly  before  and 
partly  after  the  second  notice  and  request.  Held,  the  ward  was 
m  need  of  relief ;  that,  under  the  second  notice  and  request,  the 

Elaintiff  might  recover  from  the  town  the  subsequent  expenses  ; 
ut  that  the  first  notice  and  request  would  have  been  sufficient  in 
regard  to  all  the  expenses*  -*—  Fiske  v.  Lincolny  xix.  473. 

9.  Held,  as  the  plaintiff  was  guardian  of  the  pauper,  it  could 
not  be  objected,  that  the  former  was  not  bound  to  furnish  relief  to 
the  latter,  because  he  was  living  with  another  inhabitant  of  the 
town.  -^  Ibid. 

10.  The  plaintiff  contracted  with  the  father  of  a  female  child 
to  take  her  into  his  family,  and,  for  her  services,  support  her  in 
sickness  and  health  during  the  pleasure  of  the  parties.  She  having 
become  ill,  he  notified  the  overseers,  and  requested  aid  for  her 
from  the  town,  but  gave  no  notice  to  the  father  of  a  wish  to  ter- 
minate the  contract.  Held,  the  contract  remained  in  force,  and 
the  plaikltiff  cbuld  not  maintain  an  action  against  the  town  for  the 
support  of  the  child. — Peters  v,  Westborough^  xx.  506. 

c.  Between  individuals. 

11.  The  plaintiff.  A.,  agreed  with  the  defendant,  B.,  a  town, 
^^  to  support  all  the  town  and  State  paupers,  who  have  or  shall 
have  their  legal  settlement  in  said  town,  for  and  during  the  term  of 
five  years  ;  to  pay  all  funeral  expenses  of  said  paupers,  and  be  at 
all  the  expense  of  transporting  and  removing  ;  and  to  pay  all  other 
expenses  whatever,  that  may  arise  concerning  the  expense  of  said 
paupers,  except  that  of  ascertaining  their  legal  settlement."  One 
C,  having  \i\s  settlement  in  B.,  was  placed  in  the  house  of  correc- 
tion in  Boston,  and  B.  was  obliged  to  pay  for  his  support  there. 
B.  also  incurred  costs,  in  a  suit  brought  by  the  city  for  the  expenses 
of  such  support,  having  previously  notified  A.  of  the  claim  made 
by  the  city.  Held,  A.  was  liable  to  B.,  upon  his  contract,  for 
both  the  above  disbursements.  —  fVood  v.  Inhabitants^  ^c.  1 
Met.  489. 


D.  Removal  of  paupers  from  one  town  to  another. 

1.  Where,  for  the  purpose  of  showing  that  a  person  was  pre- 
vented from  gaining  a  settlement  in  a  town,  by  being  warned  out 
within  one  year  after  he  came  to  reside  there,  pursuant  to  St.  4 
Wm.  and  M.  c.  13,  and  12  &  13  Wm.  3,  c.  10,  it  is  proved 
merely,  that  such  a  warrant  was  issued,  served,  and  returned  to 
the  Court  of  Sessions  ;  this  evidence  will  not  authorize  the  pre- 
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sumption,  that  the  return  on  the  warrant  certified  his  being  warned 
within  one  year  after  he  came  to  reside  in  such  town,  although  the 
former  statute  required  in  such  case,  that  the  time  for  which  the 
person  warned,  had  lived  in  the  town,  and  the  time  when  the 
warning  was  given,  should  be  returned.  — Franklin  v.  Dedham, 
xviii.  544. 

2.  Overseers  of  the  poor  cannot  legally  carry  a  pauper,  having 
a  settlement  in  their  town,  against  his  will,  out  of  the  State,  to  be 
there  supported.  —  fVestfield  v.  Southtoieky  xvii.  68. 

3.  A  warrant,  issued  under  Prov.  St.  4  Wm.  and  Mary, 
c.  13,  and  12  &  13  Wm.  3,  c.  10,  to  prevent  a  pauper  from 
gaining  a  settlement  in  a  town,  by  a  residence  therein  for  twelve 
months,  stated  merely,  that  he  had  ^'  lately  come  to  reside  "  in  the 
town.  Held,  this  was  not  a  sufficient  specification  of  the  time  he 
had  resided  there,  within  the  meaning  of  the  statutes. — Middh- 
borough  V.  Plympton^  xix.  489. 

4.  A  warrant  issued  by  selectmen,  under  Prov.  St.  4  Wm. 
and.  Mary,  c.  13,  §  9,  to  a  constable,  requiring  him  to  warn  a 
person  to  leave  the  town,  in  order  to  prevent  his  gaining  a  settle- 
ment there,  and  the  officer's  return  thereon,  were  returned  into 
the  Court  of  Sessions  and  entered  on  its  records.  Held,  such 
entry  was  to  be  considered  a  record,  and  an  attested  copy  of  it 
was  admissible  in  evidence.  —  ^bington  v.  .ATortA,  ^c*  xxiii.  170. 

5.  Held,  though  the  return  vary  from  the  requirement  of  the 
statute,  such  warrant  and  return  are  evidence  against  the  town,  of  a 
residence  there  when  the  warning  was  given.  —  Ibid. 

6.  Action  by  the  town  of  A.,  to  recover  a  penalty  for  bring- 
ing into,  and  leaving  in,  the  town,  a  poor  and  indigent  female,  not 
lawfully  settled  therein,  with  intent  to  charge  the  town  with  her 
support.  Defence,  an  order  from  the  overseers  of  B.,  reciting 
that  her  setdement  was  in  A.,  and  that  she  was  on  expense  to  B., 
and  directing  him,  as  constable,  to  remove  her  to  A.  Held,  the 
order  need  not  recite  such  acts  and  proceedings  on  the  part  of  the 
overseers,  as  would  warrant  them  in  issuing  the  order,  and  that  the 
defendant  was  not  bound  to  go  behind  the  order,  and  show  that  the 
overseers  had  conformed  to  the  requirements  of  the  law.  —  Stur- 
bridge  v.  Winshwy  xxi.  83. 

7.  It  seems,  an  action  for  the  penalty  should  be  brought  in  the 
name  of  the  Commonwealth.  —  Ibid. 
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(See  JaU.) 

1.  One  committed  on  execution  represeDted  to  the  jailer, 
'^  that  he  bad  not  estate  sufficient  to  support  himself  in  prison." 
Held  sufficient,  under  §  I,  c.  98,  of  the  Revised  Statutes,  to 
authorize  an  application  by  the  jailer  to  a  magistrate  for  a  citation 
to  the  creditor,  notifying  him  that  the  debtor  wished  to  take  the 
benefit  of  the  act  for  the  relief  of  poor  debtors.  —  Bussey  v. 
J^^gg9i2  Met.  132. 

2.  A.  and  B.  having  become  sureties  for  C.  between  April  2^ 
1834,  and  May  I,  1836,  atid  having  jpaid  money  for  him  after  the 
latter  period,  brought  an  action  against  bim'for  raon^  paid,  re- 
covered a  judgment,  and  committed  him  on  execution.  C.  gave 
bond  for  the  liberty  of  the  prison  limits,  and  immediately  left 
the  town  in  which  the  jail  was  situated.  In  an  action  on  the 
bond,  held,  the  judgment  was  founded  on  the  implied  contract 
of  indemnity  made  by  him  when  A.  and  B.  became  his  sure- 
ties ;  that,  therefore,  the  jail  limits,  by  §  13,  c.  14,*  of  the  Re- 
vised Statutes,  were  restricted  to  the  town,  and  that  C.  bad  com- 
mitted an  escape.  — Appleton  v.  Bascom^  3  Met.  169. 

3.  Where,  in  an  action  ex  contracinj  the  defendant  relies  on  the 
statute  of  limitations,  but  the  plaintiiS*  prevails  on  proof  of  a  new 
promise  ;  the  judgment  is  regarded  as  founded  on  the  old  contract. 
Hence,  where  a  defendant,  against  whom  such  a  judgment  was 
rendered  in  1840,  the  old  contract  being  made  before  April  2, 
1834,  was  committed  on  the  execution  ;  held,  the  jail  limits,  under 
c.  14,  of  the  Revised  Statutes,  were  restricted  to  the  town  where 
the  jail  was  situated,  and  a  departure  out  of  the  town  was  an  es- 
cape. —  Ibhy  V.  Jewett,  3  Met.  439. 

4.  After  the  statute  was  passed,  by  which  jail  limits  were  made 
co-extensive  with  counties,  as  to  executions  founded  upon  debts 
contracted  after  April  2,  1834  ;  a  debtor,  imprisoned  lor  a  debt 
incurred  before  that  day,  gave  a  prison-bond.  The  limits  were  not 
set  out  in  the  bond,  nor  the  time  of  contracting  the  debt  noted 
on  the  execution  ;  and  the  jailer,  at  the  time  when  the  bond  was 
signed,  replied  to  an  inquiry  of  the  obligors,  that  the  debtor  might 
legally  go  any  where  in  the  county.  He  having  afterwards  gone 
beyond  the  original  limits,  held,  the  condition  of  the  bond  was 
broken.  —  Farley  v.  Randall^  xxii.  146. 

6.  By  Revised  Statutes,  c.  97,  §  63,  one  committed  on  exe- 
cution is  required  to  give  a  bond,  that,  ''  if  he  shall  not  be  lawfully 
discharged  within  ninety  days  from  the  day  of  his  commitment,  he 
will  surrender  himself,"  &c.     A  prisoner  having  thus  surrendered 
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bfnaself  on  tbcr  ninety-first  day,  held,  in  compiitiiig  the  time  fixed 
by  this  statute,  the  day  of  commitment  must  be  exekided  ;  that  he 
must  be  allowed  the  whole  of  the  ninety  days,  thus  reckoned,  for 
obtaining  bis  discharge  ;  and,  therefore,  that  the  bond  was  not  for<* 
feited.  —  Wiggiti  r.  PeierSj  1  Met.  127. 

6.  The  terms  of  the  bond  were  as  follows  :  —  *^  Shall  at  the 
expiration  of  ninety  days  from  the  day  of  his  commitment,  surren- 
der, &c.,  unless  he  shall  before  that  time  have  been  lawfully  dis- 
charged.^'    Held,  the  legal  effect  of  this  instrument  was  the  same  ^ 
as  if  it  had  been  in  the  form  prescribed  by  law.  —  Ibid. 

7.  The  certificate  of  two  justices  of  the  peace,  &c.,  in  the  form 
prescribed  by  the  Revised  Statutes,  upon  administering  the  poor 
debtor's  oath,  stating  that  the  debtor  had  caused  the  creditor  to  be 
notified  according  to  law,  is  not  conclusive  of  the  regularity  of  the 
prior  proceedings.  —  SUtsson  v.  Brown^  xx.  436. 

8.  Such  notice,  bemg  intended  for,  and  served  on,  Edward 
B.  S.,  was  directed  to  Ebemzer  B.  S.  Held,  notwithstanding 
the  certificate,  the  creditor  might  prove  this  error  ;  and  that  it 
avoided  all  the  subsequent  proceedings  for  a  discharge.  —  Ibid. 

9.  But  the  return,  by  a  proper  officer,  of  a  proper  service  of 
soch  citation,  is  conclusive,  and  eannot  be  contradicted  in  an  ac- 
tion on  the  prison  bond.  —  JSTiles  v.  Hancoehy  3  Met.  568. 

10.  By  such  citation,  a  creditor  was  notified  to  attend  at  10 
o'clock  on  a  certain  day,  but  did  not  appear.  At  that  hour,  proper 
magistrates  attended  at  the  place  appointed,  and  there  remained 
until  ten  minutes  past  eleven,  when  they  went  away  ;  but  within  a 
short  distance  met  the  debtor,  who  had  not  before  appeared,  re- 
turned with,  and  administered  the  oath  to  him.  In  an  action  fos 
an  escape  by  the  debtor's  going  beyond  the  prison  limits  ;  held, 
the  magistrates  had  jurisdiction,  and  he  was  lawfully  discharged. 
—  75«. 

11.  It  seems,  notice  of  an  intention  to  administer  the  oath,  al- 
lowed by  "an  act  for  the  relief  of  poor  prisoners  who  are  com- 
mitted by  execution  for  debt,"  is  msufficient,  this  act  (tSi(.  1787, 
c.  29,)  having  been  repealed,  and  new  forms  of  an  oath  provided 
by  subsequent  acts.  —  Slasson  v.  Brovm^  xx.  436. 

12.  Such  citation  need  not  be  a  warrant  to  an  officer,  but  may 
be  directed  to  the  creditor.  —  Dunham  v.  Burlingame^  2  Met. 
271. 

13.  It  need  not  name  the  magistrates  before  whom  it  is  to  be 
returned,  nor  need  the  officer  who  serves  it  select  and  name  the 
magistrates.  —  Ibid. 

14.  Such  citation,  addressed  to  the  creditor,  after  reciting  that 
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the  jailer  had  made  IcDOwn  to  the  justice  that  the  debtor  was  com- 
mitted, and  had  represented  bis  inability  to  pay  the  debt,  and  de* 
sired  to  take  the  benefit  of  the  law,  proceeded  thus  :  —  ^^  I  hereby 
appoint "  (naming  a  day  and  place)  '^  the  time  and  place  for  the 
examination  of  said  debtor  on  his  oath,  concerning  his  estate  and 
effects,  and  the  disposal  thereof,  and  his  ability  to  pay  the  debt, 
and  Jo  hear  any  other  legal  and  pertinent  evidence,  and  I  give  you 
notice  thereof  by  this  citation."  The  officer  returned  a  service 
of  '^  the  above  citation,  by  reading  the  same  in  the  presence  and 
hearing  "  of  the  creditor.     Held,  a  sufficient  notice.  —  Ibid. 

15.  Where  two  or  more  joint  creditors,  who  commit  their 
debtor  on  execution,  have  the  same  place  of  abode,  it  is  a  suffi* 
cient  service  of  a  citation,  giving  them  notice  of  his  intention  to 
take  the  poor  debtor's  oath,  if  the  officer  leaves  one  attested 
copy  of  such  citation  at  that  place.  And,  where  an  officer  makes 
return  on  a  citation,  issued  to  two  or  more  joint  execution  creditors, 
that  he  has  served  the  same  by  leaving  an  attested  copy  thereof  at 
their  last  and  usual  place  of  abode,  it  must  be  taken  for  true  that 
they  had  the  same  place  of  abode.  — Leach  v.  Hilly  3  Met.  173. 

16.  Where  the  only  error  in  such  citation  is,  that  it  states  the 
costs  of  suit  to  be  twenty-five  cents  (the  charge  for  the  execution) 
more  than  the  execution  recites  them  to  be ;  the  debtor  may  be 
lawfully  discharged.  —  Ibid. 

17.  A  citation  gave  notice,  that  the  debtor  ^^  desired  to  take 
the  privilege  and  benefit  allowed  by  an  act,  entided  an  act  for  the 
relief  of  poor  prisoners  who  are  committed  by  execution  for  debt." 
Held,  sufficient  to  authorize  a  discharge  by  two  justices  of  the 
quorum,  after  administering  an  oath  conformably  to  §  9,  of  the 
above  statute.  —  Bussey  v.  Briggs^  2  Met.  132. 


1.  It  is  no  conversion,  for  one  who  finds  stray  cattle  in  his  field, 
instead  of  impounding  or  retaining  them  for  the  owner,  to  drive 
them  into  the  road.  —  Stevens  v.  CurtiSy  xviii.  227. 

2.  One  A.  impounded  a  horse  of  the  plaintiff,  found  damage 
feasant  upon  A.'s  inclosure,  and  caused  him  to  be  sold  for  pay- 
ment of  the  expenses.  The  plaintiff  brings  replevin  against  the 
purchaser.  Held,  the  declarations  of  A.,  more  especially  if 
made  after  the  sale,  were  not  evidence  for  the  plaintiff,  to  show 
that  the  impounding  was  unlawful.  —  Lyman  v.  Oipson^  xviii. 
422. 
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3.  Where  cattle  break  into  a  close,  the  owner  of  the  close  has 
a  remedy  by  distress  for  damage  done  to  personal  property  there- 
in. —  Ibid. 

4.  Appraisers,  appointed  to  estimate  the  damages  in  such  case, 
are  not  limited  to  the  amount  stated  in  the  notice  of  the  impound- 
ing, given  to  the  owner  of  the  animal.  —  Ibid. 

5.  Such  notice  was  in  these  words  :  —  "I  have  taken  up,  as 
an  estray^  doing  damage  in  my  enclosure,  a  horse  behtf^ng  to 
you  ;  "  "  and  my  damages  are  six  dollars."  The  horse  was  sold, 
in  the  manner  provided  for  animals  taken  damage  feasant.  Held, 
though  the  word  estray  technically  means  an  aninial,  whose  owner 
is  unknown,  yet,  as  the  notice  itself  showed  chat  the  owner  was- 
known,  it  was  a  legal  notice.  —  Ibid. 

6.  By  St.  1785,  c.  65,  §  3,  any  person  injured  by  cattle  in  his 
lands,  'Mhat  are  enclosed  with  a  legal  and  sufficient  fence,"  may 
maintain  trespass  against  the  owner  of  the  cattle,  or  distrain  them. 
Held,  if  an  animal  unlawfully  at  large  in  the  highway  goes  upon 
the  adjoining  land,  it  may  be  disUrained,  though  the  land  be  not  le- 
gally fenced ;  such  fence  not  being  required  against  cattle  thus  sit- 
uated. —  Ibid. 

7.  By  Revised  Statutes,  c.  19,  §  22,  field-drivers  are  required 
to  take  up  and  impound,  at  any  time^  cattle  going  at  large  without 
a  keeper  ;  and  an  action  of  debt  is  also  provided,  against  the  owner 
of  cattle  going  at  large  on  Sunday.  Held,  this  action  was  merely 
a  cumulative  remedy,  and  a  field-driver  might  lawfully  impound 
cattle  going  at  large  on  Sunday.  —  Wild  v.  Skinner^  xxiii.  251. 

8.  The  provision  in  the  Revised  Statutes,  that,  where  cattle  are 
impounded,  a  memorandum  shall  be  left  with  the  pound-keeper, 
stating  the  cause  of  impounding  and  the  damages  demanded,  ap- 
plies only  where  cattle  are  taken  up  damage  feasant j  not  for  going 
at  large,  by  a  field-driver.  —  Ibid. 

9.  If  the  owner  of  cattle  impounded  replevy  them  within 
twenty-four  hours,  he  cannot  afterwards  object  that  he  was  not  no- 
tified of  the  impounding,  agreeably  to  the  Revised  Statutes,  c.  113, 
^8.  — Ibid. 

10.  By  the  Revised  Statutes,  c.  113,  §  11,  12,  where  apprais- 
ers are  appointed  to  estimate  the  damages,  &c.,  to  be  paid  by  the 
owner  of  a  beast  impounded,  which  are  not  forthwith  paid,  the 
person  impounding  may  cause  the  beast  to  be  sold  at  auction,  after 
posting  up  a  notice  of  the  sale  twenty-four  hours  beforehand.  A. 
beast  having  been  sold  twenty  minutes  less  than  twenty-four  hours 
after  completing  the  appraisement,  though  more  than  twenty-four 
hours  after  posting  up  the  advertisement ;  held,  the  s{de  was  void, 
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and  tbe  field-driver  a  trespasser  ab  iniiio^  whether  the  owtier  had 
sustained  aoy  damage  from  tbe  illegal  proceeding  or  not.  —  Smith 
V.  Gatesj  xxi.  55. 

11.  Held,  the  statute  intends  to  give  tbe  owner  an  opportnnity 
of  paying  the  damages,  &c.,  before  advertising  a  sale. ' —  Ibid. 

12.  A  cow,  doing  damage,  was  driven  by  the  owner  of  the 
field  into  the  road,  and  delivered  to  a  field-driver.  The  latter 
drove  her  to  his  bam,  and  confined  her  there,  aided  by  the  owner 
of  the  field,  and  notified  by  him,  that  he  claimed  damages.  Held) 
a  legal  impounding,  under  St.  1788,  «.  65,  §  S.  ^^  Piitee  v.  Jos* 
MlyHj  xvii.  415. 

1 3.  A  cow  legally  impounded  having  been  rescued,  tbe  owner 
of  the  cow  met  the  rescuers  driving  her  towards  his  house,  with 
full  knowledge  of  the  facts,  and  aided  them  in  so  driving  her. 
Held,  he  was  liable  for  pound-breach,  under  St.  1788,  c.  65^  §  6. 
—  Ibid. 


A.  Practice  in  regard  to  pleadings,  verdicts  and  judg- 

ments. 

B.  Objections  to  the  writ  or  service,  and  motions  to  dis- 

miss.    (See  Pleading,  C.) 

C.  Course  of  proceeding  in  trials. 

i>«  Appeal^  statement  of  facts,  and  report  of  a  case. 
E.  Miscellaneous  points  of  practice ;  notice  and  indem- 
nity to  an  adverse  party. 


A.  Practice  in  regard  to  pleadings,  verdicts  and  judg- 
ments. 

1.  In  an  action  against  two  persons,  in  the  Court  of  Common 
Pleas,  the  defendants  jointly  pleaded  the  general  issue,  in  which 
the  plaintifi' joined  by  adding  the  similUer  ;  but,  by  leave  of  court, 
the  defendants  retracted  their  joint  plea,  and  pleaded  the  general 
issue  severally,  and  the  plaintiff's  counsel  was  directed  to  join 
issue  thereupon,  but  refused  to  do  it.    Tbe  case  proceeded  to 
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trial,  aod  a  verdict  and  judgment  were  rendered  for  the  plaintiff, 
from  which  one  of  the  defendants  appealed,  and  moved  in  thia 
court,  and  it  was  accordingly  ordered,  that  the  plaintiff  should  join 
issue  upon  bis  several  plea,  but  thp  plaintiff  reUised.  Held,  such 
refusal  was  a  discontinuance*  —  Earh  v*  Hallj  x^ii.  102. 

2.  An  issue  upon  a  plea  concluding  to  the  country  is  incoqi- 
plete  without  the  similiter.  —  Ibid. 

3.  The  plaintiff  moved  to  take  off  the  discontinuance,  but  the 
motion  was  refused.  —  tbid. 

4.  Whether  the  discontinuance  had  so  far  taken  the  case  out  of 
court,  that  such  motion  could  not  be  sustained,  qu.  —  Ibid. 

5.  Held,  the  appellant  was  entitled  to  costs  after  the  discontin- 
uance, until  the  final  opinion  of  the  court,  —  Ibid. 

6.  After  a  verdict  for  the  plaintiff,  questions  of  law  were  re- 
served, but,  upon  a  hearing,  judgment  was  rendered  on  the  ver- 
dict. In  tl^e  mean  time,  the  plaintiff  died,  without  the  knowledge 
of  his  counsel,  and  execution  issued  on  the  judgment.  The  exe- 
cution being  returned  unexecuted,  and  cancelled,  held,  the  court 
would  vacate  the  judgment,  and  allow  the  administrator  to  come  in 
and  prosecute  the  suit,  this  course  not  interfering  with  any  rights 
of  third  persons.  — »  Stickney  v.  Davis^  xvii.  169. 

7.  Action  for  injuries  sustained  in  person  and  property,  by  rea- 
son of  a  defect  in  a  highway,  under  St.  1786,  c.  81.  Verdict  for 
th^  plaintiff,  and  motion  for  a  new  tria).  After  the  commence- 
ment of  the  next  law  term  of  the  court,  but  before  a  hearing  upon 
the  motion,  the  plaintiff  died.  Held,  the  action  should  not  be 
dismissed  for  this  cause,  but,  upon  overruling  the  motion,  the 
court  ordered  that  judgment  be  entered  up  as  of  a  day  of  such 
terra,  when  the  plaintiff  was  living.  —  Currier  v.  Lowell^  xvi.  170. 


B.  ObjeQtions  to  the  writ  or  service,  and  motions  to  dis- 
miss.    (See  Pleading,  C.) 

1.  After  a  plea  to  the  nserits,  the  defendant  cannot  object  to  the 
servioe  of  the  writ,  by  arrest,  on  the  ground  of  a  want  of  the  neces- 
sary affidavit.  —  Brigham  r.  Clark,  xx.  43, 

2.  Motion  to  dismiss  a  writ  for  abuse  of  process,  alleging  that 
this  appeared  by  inspection  of  the  writ.  Held,  notwithstanding 
this  averment,  such  abuse  might  be  proved  by  parol  evidence  and 
affidavits.  —  Gardner  v.  Webber ^  xvi.  251. 

3.  After  delivery  of  a  writ  to  an  officer,  and  an  attachment  of 
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real  estate  upon  it,  but  before  leaving  the  summons,  the  date  and 
return  day  were  from  time  to  time  altered  by  the  attorney,  in  order 
to  retain  and  renew  the  attachment.  This  course  was  proved  to 
be  conformable  to  common  usage  in  the  state.  Held,  the  court 
would  not  set  aside  the  writ  on  the  above  ground  ;  and,  it  seems, 
would  judicially  notice  such  common  usage.  —  Ibid.  ^  Parkman  y. 
Crosbyj  xvi.  297. 

4.  Nor  will  thecourt  set  aside  a  writ,  upon  the  ground  that  it 
was  originally  filled  up  with  the  names  of  other  parties,  but  not  de- 
livered to  an  officer,  and  afterwards  used  for  the  present  action. — 
Ibid. 


C.  Course  of  proceeding  in  trials. 

1.  Where  there  are  joint  defendants  in  trespass,  the  question 
whether  their  cases  shall  be  put  severally  to  the  jury,  in  order  that 
one,  if  acquitted,  may  testify  for  the  other,  is  wholly  for  the  dis- 
cretion of  the  presiding  judge.  —  Dorrell  v.  Johnson,  xvii.  263. 

2.  Where  there  are  several  actions,  brought  by  different  plain- 
tiffs against  one  defendant,  depending  on  the  same  questions  and 
evidence,  and  conducted  by  the  same  counsel ;  the  judge  may,  at 
his  discretion,  against  the  defendant's  consent,  put  the  cases  to- 
gether to  one  jury.  —  fVitherlee  v.  Ocean,  ^c,  xxiv.  67. 

3.  As  where  two  actions  were  brought  on  two  policies  of  insur- 
ance, issued  by  the  same  company,  upon  a  ship  jointly  owned  by 
the  several  plaintiffs.  —  Ibid, 

4.  The  court  will  not  consider  a  question  of  law  which  does 
not  arise  out  of  the  facts  of  the  case,  though  presented  by  agree- 
ment of  parties.  —  Smith  v.  Cudworth,  xxiv.  196. 


D.  Appeal,  statement  of  facts,  and  report  of  a  case. 

1 .  Where  a  probate  appeal  is  heard  by  a  single  judge  of  this 
court,  and  he  passes  judgment  upon  a  question  of  fact,  and  reports 
the  evidence,  a  bill  of  exceptions  lies,  to  the  whole  court ;  but 
such  judge  may  in  his  discretion  overrule  a  motion  for  revision, 
and  decline  to  report  the  evidence.  —  Stearns  v.  Fiske,  xviii.  24. 

2.  Where  the  agreed  statement  of  a  case  sets  forth  the  testimo- 
ny of  witnesses,  the  court  must  regard  such  testimony  as  true.  — 
Gorham  v.  Stearns,  1  Met.  366. 

3.  It  is  a  matter  of  judicial  discretion  with  the  judge  who  tries 
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a  cause,  whether  he  will  report  the  evidence  on  motion  of  the 
losing  party,  in  order  to  enable  him  to  object  to  the  verdict,  as 
against  such  evidence  or  the  weight  of  it.  —  Miller  v.  Baker ^  xx. 
286. 

4.  Where  the  facts  stated  in  a  report  of  evidence,  and  con- 
ceded by  both  parties,  show  an  objection  to  the  action  which  can- 
not be  removed  by  further  proof ;  such  objection  will  be  consid- 
ered open,  though  not  raised  at  the  trial.  —  Slater  v.  Rawson^ 
1  Mel.  460. 


E.  Miscellaneous  pomts  of  practice ;  notice  and  indemnity 
to  an  adverse  nartv. 


to  an  adverse  party, 


1.  A  notice  of  special  matter  to  be  proved,  though  it  need  not 
have  the  technicality  of  a  special  plea,  must  contain  a  distinct  alle- 
gation of  the  substantive  matter  of  the  defence.  —  Brickett  v.  X>o- 
visj  xxi.  404. 

2.  Under  the  general  power  to  regulate  the  practice  in  trials, 
whenever  it  appears  in  the  course  of  a  cause,  that  justice  demands 
the  furnishing  of  a  bill  of  particulars,  by  either  party,  the  court 
will  order  such  bill  to  be  furnished,  and  confine  the  party  to  the 
particulars  therein  stated. —  CommoMDeaUh  v.  Snelling^  xv.  321. 

3.  Before  the  adoption  of  the  rule  of  court,  that,  in  an  action 
upon  a  note,  the  defendant  shall  not  deny  the  signature  of  any  par- 
ty thereto,  without  filing  a  written  notice  of  his  intention  to  do  so  ; 
a  case  was  tried,  in  which  the  signature  of  an  indorser  was  dis- 
puted. The  case  was  subsequently  tried  anew,  after  this  rule 
took  effect.  Held,  the  plaintiff  was  sufficiently  notified  that  he 
must  prove  the  signature.  —  Dana  v.  Underwood^  xix.  99. 

4.  Where  a  negotiable  note,  not  due,  and  indorsed  in  blank, 
Was  stolen  from  the  holder ;  held,  he  might  still  recover  the  amount 
of  it  from  the  maker,  in  a  common  law  action,  on  filing  a  sufficient 
bond  of  indemnity.  —  Fales  v.  Russelly  xvi.  316. 

6.  The  Supreme  Court,  under  its  common  law  powers,  may 
prescribe  a  reasonable  security  for  the  defendant's  indemnification. 
—  Ibid. 

6.  An  action  having  been  previously  brought  by  the  agent  of 
the  plaintiff  upon  the  same  note  sued  in  the  present  action,  the 
merits  of  the  case  having  been  therein  tried,  and  the  note  placed 
upon  the  files  of  the  court ;  held,  the  court  would  not  allow  the 
plaintiff  to  take  the  note  off  the  files,  nor  admit  secondary  evi- 
dence of  its  contents,  for  the  purpose  of  sustaining  the  present  ac- 
tion. —  Rogerson  v.  JV*eaI,  xvi.  370. 
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Htfivrrftitfoti. 

Averment  of  a  lost  grant  from  the  owner  of  a  beach  to  a  town, 
to  the  use  of  all  its  inhabitants,  to  take  sea-weed  for  manuring  their 
lands.  The  evidence  was,  that  individual  inhabitants  bad  been 
accustomed,  from  an  early  period?  to  take  sea-weed  for  such  pur- 
pose. Held,  the  above  averment  was  aot  proved.  —  SaU  v. 
Prattj  xix.  191. 


A.  What  constitutes  one  an  agent,  and  the  general  prin- 

ciples pertaining  to  this  relation. 

B.  Authority  of  an  agent  to  bind  his  principal ;  and  when 

he  is  personally  liable.    And  herein,  of  ratification. 

C.  Relative  rights,  liabilities  and  duties  of  principal  and 

agent 

D.  Rights,  duties  and  liabilities  of  principal  and  agent, 

in  relation  to  third  persons. 


Jl.  What  constitutes  one  an  agent,  and  the  general  prin- 
ciples pertaining  to  this  relation. 

1*  Where  one  hires  a  mechanic  to  make  a  drain  upon  his  land, 
leading  into  a  public  drain,  the  mechanic  furnishing  materials,  em- 
ploying laborers,  and  charging  bis  services  and  disbursements  to  the 
hirer  ;  if  any  damage  is  caused  to  a  third  person,  in  the  course  of 
the  work,  by  want  of  skill,  care  or  diligence  in  the  mechanic,  the 
hirer  is  responsible  as  for  the  acts  of  the  agent.  —  Stone  v.  Cod- 
man,  XV.  297. 

2.  The  general  owner  of  real  estate  is  not  answerable  for  acts 
of  carelessness,  negligence  and  mismanagement,  committed  upon 
or  near  his  premises  to  the  injury  of  others,  if  the  conduct  of  the 
business  which  causes  the  injury  is  not  on  his  account  or  at  his 
expense,  or  under  his  orders  or  efficient  control.  —  Earh  v.  Hally 
2  Met.  353. 

3.  A.  having  agreed  to  convey  land  to  B.,  and  B.  to  build  a 
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house  thereon  and  paf  for  the  land,  which  flgre^meot  was  stiD  in 
force,  B.,  in  preparing  to  build  the  house  on  his  own  sole  account, 
by  workmen  whom  he  alone  employed,  undermined  the  wait  of  C.'a 
adjoining  house,  and  thereby  injured  it.  Held,  though  at  the  time 
the  title  of  the  land  was  in  A.|  he  was  not  responsible  for  such 
injury.  —  Ibid. 

4.  The  horses  and  carriages  of  a  line  of  stages  were  conveyed 
to  the  defendant,  subject  to  the  right  of  one  A.  to  become  the 
owner  of  them,  upon  performance  of  certain  conditions.  The 
defendant  thereupon  leased  the  property  by  indenture  for  a  term  of 
years  to  A.,  who  was  to  carry  on  the  business  for  his  own  account* 
A.  covenanted  that  he  would  use  the  horses  and  carrie^es  in  trans- 
porting passengers,  &c.,  keep  the  stage-books  at  such  houses  as 
the  defendant  should  direct,  perform  a  contract  for  Carrying  the 
mail,  which  the  defendant  bad  guaranteed,  pay  the  expenses  of 
maintaining  the  horses,  carriages,  &c.,  and  keeping  them  in  good 
condition  and  repair  during  the  term,  replace  such  of  them  as 
should  die  or  be  deteriorated  with  others  to  be  purchased  in  the 
defendant's  name,  and  indemnify  the  defendant  from  all  claims  and 
expenses  arising  therefrom  or  from  the  business  in  which  the  same 
might  be  engaged  ;  upon  A.'s  failure  to  perform  these  covenants^ 
the  defendant  to  have  the  right  of  taking  possession  and  putting  an 
end  to  the  lease*  During  the  term,  A.  bought  certain  harnesses 
of  the  plaintiff  for  the  me  of  the  line.  Held,  the  defendant  wad 
not  liable  for  the  price.  ^^  Stikt  v.  EmergM^  xrn,  326^. 

5.  Agreement  between  A.  and  B.,  his  son,  that  A.  should  car- 
ry on  business  in  the  name  and  on  account  of  B.,  and  as  his  agent, 
receiving  in  payment  for  his  services  one  half  the  profits.  Nd 
profits  were  realized,  and  no  accounts  ever  settled  between  the 
parties.  A.  having  purchased  certain  property,  in  B.'s  nan>e, 
under  the  agreement,  a  creditor  of  A.  caused  it  to  be  attached, 
and  B.  brings  trover  against  the  officer.  A.  having  released  all 
interest  in  the  suit  to  B.,  held,  he  was  a  competent  witness  in  his 
favor ;  that  A.  had  no  attachable  interest  in  the  property ;  and 
that  the  attachment  was  tortious  and  per  se  a  conversion.  —  Btan- 
chard  v.  Coolidge^  xxii.  151. 


B.  Authority  of  an  agent  to  bind  his  principal;  and  when 
he  is  personally  Mable.    And  herein^  of  ratification. 

1.  A  committee  chosen  by  a  town,  to  rebuild  a  bridge  which 
the  town  is  bound  to  maintain,  are  not  public  agents,  but  subject 
to  the  general  rule  of  agency,  as  to  their  personal  liability  upon 
their  contracts.  —  Simonds  v.  Heard,  xxiii.  120. 
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2.  The  town  had  appropriated  money  for  this  object,  aod  au- 
thorized the  committee  to  borrow  on  its  credit  all  necessary  sums. 
Held,  they  still  bad  authority  to  contract  for  the  work  and  bind 
the  town  to  pay  for  it.  —  Ibid, 

3.  An  agent,  who  expressly  obligates  himself  in  his  own  name, 
is  personally  responsible,  though  be  describes  himself  as  agent, 
and  is  duly  authorized  by  the  principal  to  make  the  contract  for 
him,  and  might  have  avoided  any  personal  liability  by  acting  in 
the  name  of  the  principal.  —  Ibid. 

4.  Thus,  where  a  committee,  chosen  by  a  town  for  the  above 
object,  made  an  unsealed  contract  to  rebuild  the  bridge,  in  which, 
after  describing  themselves  as  a  committee,  "  said  committee" 
agreed  to  pay  a  certain  sum  ;  held,  they  were  personally  liable. 

5.  It  seems,  in  an  action  against  them,  the  acts  and  declara- 
tions of  the  contractor,  tending  to  show  that,  he  gave  credit  to 
the  town,  are  admissible  in  evidence.  —  Ibid. 

6.  One  empowered,  by  letter  of  attorney,  to  sell  and  receive 
the  price  of  real  estate,  may  execute  such  an  instrument  as  the 
law  requires  to  effect  a  sale. —  Valentine  v.  Piper ^  xxii.  85. 

7.  Assumpsit,  upon  a  note  payable  in  iron  castings,  and  signed 
in  the  names  of  the  defendants  by  A.  It  appeared  that  the  de- 
fendants were  iron  manufacturers,  and  A.  was  in  their  employ  ;  that 
A.  was  directed  by  B.,  the  general  agent  of  the  defendants,  to 
ascertain  what  had  been  paid  upon  a  previous  note  to  the  plaintiffs, 

!>ayable  in  iron  castings,  and  give  a  new  note  in  the  same  terms 
or  the  balance  ;  that  A.  accordingly  ascertained  as  nearly  as  pos- 
sible the  amount  due,  gave  this  note  for  it,  and  took  up  the  other, 
taking  also  a  receipt,  which  stated  that  the  new  note,  when  paid, 
should  be  in  full  of  all  demands  ;  and  that  A.  delivered  the  papers  to 
B.,  who  remarked  that  the  words  '^  when  paid  "  should  have  been 
omitted,  but  made  no  other  objection,  and  placed  the  papers  on 
file.  Held,  B  had  no  authority  to  empower  A.  to  sign  this  note, 
and  the  defendants  were  not  bound  to  pay  it.  —  Brewster  v.  Ho- 
bartj  XV.  302. 

8.  The  signers  of  a  written  contract  agreed  to  take  an  interest 
in  a  voyage,  in  certain  proportions,  and  appointed  A.  &  B.,  two  of 
their  number,  their  agents,  to  fit  out  the  vessel  and  manage  the 
business  of  the  voyage  in  the  United  States,  ratified  their  past 
purchase  of  the  vessel,  and  gave  them  full  authority  to  buy  a  suit- 
able cargo,  agreeing  that  they  should  charge  a  certain  commission 
on  the  amount  of  invoice  and  outfits,  and  on  all  returns,  but  none 
on  the  purchase  or  sale  of  the  vessel.  It  seems,  A.  &  B.,  had 
authority  to  purchase  separately.  —  French  v.  PricCy  xxiv.  13. 
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9.  Also,  that  one  who  signed  the  contract,  after  all  the  pur- 
chases had  been  made,  gained  an  interest  as  an  original  purchaser, 
by  a  ratification  of  the  acts  of  his  associates.  —  Ibid. 

10.  Also,  that  the  associates  were  tenants  in  common  of  the 
vessel  and  cargo,  not  partners.  —  Ibid. 

11.  A.  purchased  goods  for  the  voyage,  giving  for  them  his 
own  negotiable  note,  the  vendor  knowing,  when  the  goods  were 
delivered  and  the  note  taken,  but  not  at  the  time  of  sale,  that  C. 
and  D.,  were  interested  in  the  purchase.  Held,  whether  C.  and 
D.  were  partners  or  tenants  in  common  with  A.,  they  were  origi- 
nally liable  to  the  vendor,  but  the  note  was  a  payment,  and  dis- 
charged them.  —  Ibid. 


C.  Relative  rights,  liabilities,  and  duties  of  principal  and 
agent 

1 .  A  commission-merchant,  having  received  goods  for  sale  at  a 
certain  limited  price,  and  made  advances  upon  them,  may  reim- 
burse himself  by  selling  them  at  the  fair  market  price,  though  be- 
low the  limit,  if  the  consignor  has  refused,  upon  application  and 
after  reasonable  time,  to  repay  the  advances.  —  Parker  v.  Branck" 
er^  xxii.  40. 

2.  Action  against  foreign  commission-merchants,  for  unskilful- 
ness  and  negligence  in  negotiating  bills  and  purchasing  a  cargo  on 
the  plaintiff's  account.  Evidence  was  offered,  that  the  defendants 
negotiated  the  bills  with  those  of  other  persons,  and  averaged  the 
rates  of  exchange  ;  that,  having  much  back  business  unfinished, 
and  large  sums  to  draw  for  against  other  cargoes,  they  were  bound 
in  justice,  in  their  negotiations,  to  contemplate  all  parties,  and 
obliged  by  circumstances  to  force  their  bills  on  the  market,  on 
whatever  terms  the  purchasers  offered,  and  as  opportunities  oc- 
curred, and  apportion  the  whole  of  their  operations  afterwards. 
Held,  this  evidence  was  not  conclusive  upon  the  question  at  issue. 
—  Savage  v.  Birckheady  xx.  167. 

3.  A  factor  in  New  Orleans  came  to  Boston,  the  residence  of 
his  principal,  and,  after  settling  his  account  with  him,  stated,  that 
he  was  about  to  negotiate  some  exchange  on  New  Orleans,  and 
would  make  the  amount  large  enough  to  cover  the  balance  due 
from  him  upon  such  settlement,  and  then  pay  it.  Held,  the  factor 
hereby  waived  the  privilege,  if  he  ever  had  it,  of  paying  the  bal- 
ance in  New  Orleans,  and  unconditionally  undertook  to  pay  it  at 
Boston.  — Jellison  v.  Lafonta,  xix.  244. 
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4.  One  of  several  ship-owners,  the  sole  manager  of  its  afiairs, 
and  who  alone  made  the  neeessary  advances,  settled  the  aceount 
of  an  adventure,  in  which  all  the  owners  were  interested,  with  the 
factor  to  whom  the  ship  and  cargo  were  consigned,  but  the  ac- 
count was  stated  as  with  the  owners.  Held,  all  the  owners  were 
properly  joined,  in  an  action  against  the  factor  for  the  balance  due 
from  him  upon  the  setdement.  —  Ibid. 

5.  In  December,  1832,  the  plaintiff  consigned  lumber  to  the 
defendant,  a  resident  in  Boston,  for  sale.  On  the  morning  of  Au- 
gust 1st,  or  7th,  1833,  a  letter  was  received  by  A.,  the  agent  of 
B.,  enclosing  an  order  from  the  plaintiff,  which  stated,  that  the 
proceeds  of  the  lumber,  when  sold,  were  to  be  deposited  in  one 
of  the  banks  in  Boston  for  the  use  of  B.  A.  thereupon  notified 
the  defendant  of  the  contents  of  the  letter,  which  was  also  shown 
to  the  plaintiff  and  defendant,  who  were  together  at  A.'s  counting- 
room,  on  the  7th  of  August.  The  same  day,  the  plaintiff  demand- 
ed of  the  defendant  the  unsold  lumber,  requested  him  to  render  an 
account,  and  offered  to  pay  him  whatever  was  due  ;  but  the  de- 
fendant replied,  that  he  had  nothing  to  do  with  the  plaintiff,  and 
requested  him  to  call  on  A.,  and  see  B.'s  letter.  The  same  day, 
the  plaintiff  commenced  an  action  against  the  defendant,  for  not 
rendering  an  account  and  paying  over  the  proceeds  of  the  proper- 
ty. Held,  the  action  would  not  lie,  as  there  had  been  no  unrea- 
sonable refusal  to  account  at  the  time  when  it  was  commenced. 
—  Torrty  v.  Bryant ^  xvi.  628. 

6.  Upon  an  indictment  for  obtaining  money  from  A.,  by  false 
pretences,  with  intent  to  defraud  B.  &  C,  alleging  that  the  money 
belonged  to  A.  ;  it  was  proved  that  the  defendant,  who  had  once 
been  authorized  by  B.  &  C.  to  collect  bills  for  them,  and  whose 
authority  had  been  revoked,  but  without  notice,  presented  a  bill  to 
A.,  received  payment,  receipted  it  in  the  name  of  B.  &  C,  there- 
by discharging  A.,  and  applied  the  money  to  his  own  use.  Held, 
there  was  no  variance.  —  Commonwealtk  v.  Call^  xxi.  515. 

7.  Held,  if  the  defendant,  as  a  sub-agent,  collected  the  debt 
under  a  fraudulent  contract  with  the  agent  to  divide  the  money,  or 
knowing  and  believing  that  he  intended  to  misapply  it ;  this  was 
evidence  of  an  intent  on  the  part  of  the  defendant  to  defraud  B. 
SLC.  —  Ibid. 

8.  Indictment,  for  obtainii^  money  from  A.,  by  false  pretences. 
Proof,  that  the  false  representation  was  made  to  B.,  his  agent, 
communicated  by  him  to  A.,  and  thereupon,  by  A.'s  order,  the 
money  paid  by  B.,  from  A.'s  funds.     Held,  no  variance.  —  Ibid. 
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D.  Rights,  duties,  and  liabilities  of  principal  and  agent,  in 
relation  to  third  persons. 

1.  A  principal  is  liable,  civiliter^  for  the  fraud  or  deceit  of  his 
agent,  comnnitted  in  course  of  the  agent's  employment.  — Locke  v; 
Stearns,  1  Met.  560. 

2.  Where  a  broker  makes  a  sale  in  the  xisual  line  of  business, 
the  principal  is  bound  by  his  representations,  though  contrary  to 
the  express  instructions  of  the  principal ;  unless  they  are  known  to 
the  buyer.  Otherwise,  in  case  of  a  particular  and  special  agent. 
—  LobdellY.  Baker,  1  Met.  193. 

3.  Where  a  sale  is  made  and  credit  given  to  an  agent,  the  prin- 
cipal is  not  e:^empt  from  liability,  merely  because  the  vendor  at 
the  time  of  sale  might  have  known,  unless  he  actually  did  know 
him.  — Raymond  v.  Crown,  Sfc.  2  M^.  319. 

4.  A.  purchased  goods,  saying  they  were  for  the  C.  &  E. 
mills,  and  ordering  that  they  be  so  marked,  but  tliey  were  charged 
to  A.  The  C.  &  E.  mills  were  a  corporation,  so  named,  and  A. 
was  their  agent  and  purchased  for  them.  The  vendor  brings  a 
suit  for  the  price,  and,  before  service  of  the  writ,  the  name  of  the 
corporation  was  inserted  in  it,  and  it  was  served  upon  both  A.  and 
the  company.  The  action  having  come  to  the  Supreme  Court 
by  appeal,  by  leave  of  Court  A.'s  name  was  stricken  out  from  the 
writ.  Held,  A.'s  informing  the  vendor,  that  the  goods  were  for 
these  mills,  was  not  conclusive  evidence  of  his  knowing  that  they 
were  a  corporation  or  other  association,  and,  whether  be  did  know 
it,  was  a  qiuestion  for  the  jury.  Also,  that  the  earlier  proceedings 
in  the  case  were  no  bar  to  a  proceeding  against  the  corporation.  — 
Rid, 

5.  The  plaintiff,  holding  a  negotiable  note  indorsed  in  blank,  de- 
livered it,  without  his  own  indorsement,  to  an  agent,  to  procure  it 
to  be  discounted.  The  agent  indorsed  it  in  his  own  name,  and 
sent  it  to  a  bank,  ty  one  who  represented  that  the  money  was  want- 
ed for  the  accommodation  of  the  agent.  The  bank  discounted  the 
note,  passed  the  proceeds  to  the  credit  of  the  agent,  and  were 
afterwards  summoned  as  his  trustees.  The  plaintiff  immediately 
informed  the  bank  that  the  note  was  his,  and  demanded  the  pro- 
ceeds. Held,  the  bank  was  liable  to  him  therefor.  — JfefcmZZ  v. 
Banky  ^c.  xix.  32. 

6.  An  agent,  employed  to  collect  money  in  New  York,  and  re- 
mit it  to  the  plaintiff,  his  principal,  lent  it  there  to  the  defend- 
ants, bis  creditors  for  a  larger  amount,  stating  that  he  could  leave  it 
imtil  he  should  be  ready  io  retucn  home,  -but  not  that  the  money 
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belonged  to  the  plaintiff.  Held,  the  defendants  might  retain  the 
money  against  the  plaintiff,  even  after  notice  of  bis  title.  —  Lime 
Rock^  ^c.  V.  Plimpton^  xvii.  159. 


^trofiate  eouvu 


The  only  way  of  objecting  to  the  allowance  made  by  the  Pro- 
bate Court  to  a  widow,  under  St.  1805,  c.  90,  §  2,  is  6y  appeal 
The  correctness  of  such  allowance  cannot  be  questioned,  in  any 
collateral  proceeding.  —  Litchfield  v.  Cudworth^  xv.  23. 


3|troti{<iftfQn. 


*A  writ  of  prohibition  will  be  issued  to  ar>  inferior  court,  only 
when  its  jurisdiction  has  been  clearly  exceeded.  —  W€utJmm  v. 
Phillips,  2  Met.  296. 


(See  Bills  of  Exchange.) 

1.  A  note,  though  not  expressed  as /or  value  received,  is  admis- 
sible evidence,  upon  a  suit  for  money  had  and  received  by  the 
payee  against  the  maker.  —  Townsend  v.  Derby,  3  Met.  363. 

2.  A  note  given  by  a  candidate  for  an  elective  office,  in  pay- 
ment for  services  in  promoting  bis  election,  but  not  rendered  at 
his  request,  is  void  for  want  of  consideration.  —  Dearborn  v. 
Bowman,  3  Met.  155. 

3.  Th6  oiVnei*  of  &  vessel  made  up  an  account  of  a  voyage  and 
handed  it  to  the  master,  with  a  promissory  note  for  the  balance, 
which  was  struck  in  the  master's  favor.  The  master  took  and 
carried  them  away,  without  expressing  any  dissatisfaction,  but  re- 
turned the  note  on  the  same  or  the  next  day,  and  requested  the 
owner  to  procure  an  indorser.  The  owner  took  the  note,  and 
procured  a  third  person  to  put  his  name  on  the  back  of  it.  Held, 
such  person  was  liable  as  an  original  promisor  and  surety.  —  Sam^ 
son  V.  Thornton,  3  Met.  275. 

4.  Where  an  indorser  of  a  note  takes  security  of  the  maker, 
before  its  maturity,  to  indemnify  him  against  his  liability,  and,  af- 
ter its  maturity,  receives  back  from  the  maker  the  property  for 
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which  the  note  was  given,  thereupon  promising  to  deliver  up  the 
note  to  him,  without  further  compensation  ;  he  thereby  waives  de- 
mand and  notice,  though  the  property  so  received  back  is  worth 
less  than  the  amount  of  the  note.  —  Andrews  v.  Boydj  3  Met. 
434. 

5.  The  taking  back  of  the  property,  and  the  accompanying 
promise,  are  also  evidence,  from  which  a  jury  may  infer  that  the 
indorser  had  been  legally  notified.  —  Ibid. 

6.  A  note  is  dishonored  by  demand  and  refusal,  if  the  maker, 
on  the  day  it  falls  due,  calls  on  the  holder  at  his  place  of  business, 
where  the  note  is,  declares  that  he  cannot  and  shall  not  pay  it,  and 
requests  the  holder  to  notify  the  indorser.  —  Gilbert  v.  Dennis^ 
3  Met.  496. 

7.  Notice  to  an  indorser,  given  on  the  forenoon  of  the  day  the 
note  falls  due,  merely  stating  that  the  party  who  notifies  holds  the 
note,  and  that  it  is  due  and  unpaid,  and  demanding  payment,  is 
not  sufficient  to  charge  the  indorser.  —  Ibid. 

8.  An  incorporated  agricultural  society  passed  a  by-law,  that 
any  man,  who  should  pay  $  5  to  its  treasurer,  should  thereby  be- 
come a  member  for  life,  and  have  all  the  privileges,  &c.,  without 
further  assessment.  A.  gave  his  note  for  $  5,  payable  to  the  cor- 
poration, with  interest  annually,  on  the  representation  that  he 
would  thus  become  a  member,  and  the  note  make  part  of  a  capital 
of  ^  3000,  which  the  corporation  wished  to  raise,  in  order  that  it 
might,  under  St.  1818,  c.  114,  draw  from  the  State  treasury 
$200  for  each  $1000  thus  raised.  The  corporation  obtained 
^  1770  in  similar  notes  of  $  5  each,  and  a  like  sum  in  other  funds 
and  stocks,  and  drew  from  the  State  $  600  annually,  for  fifteen 
years  or  more  after  A.'s  note  was  given.  In  a  suit  by  the  corpo- 
ration against  A.,  upon  the  note,  held,  it  was  not  given  on  a  mis- 
representation, nor  without  a  good  and  sufficient  consideration, 
nor  upon  one  which  had  failed.  —  Middlesex^  ^c.  v.  DaviSj  3 
Met.  133. 

9.  A  note  was  secured  by  a  mortgage,  giving  authority  to  the 
mortgagee  or  his  assigns  to  sell  the  property,  and  thus  pay  the 
note.  The  mortgage  was  assigned  to  L.,  who  assigned  it  to  H., 
and  also  indorsed  the  note  to  H.,  after  it  became  due.  The  prop- 
erty having  been  sold  for  less  than  the  amount  of  the  note,  H. 
brings  an  action  against  the  mortgagor  for  the  balance  thereof. 
Held,  it  was  a  good  defence,  and  the  defendant  might  prove,  that 
L.  was  the  real  assignee  of  the  securities,  at  the  time  of  the  sale, 
and  that  he  fraudulently  managed  the  sale,  and  sold  the  property 
for  less  than  its  value,  in  order  to  get  an  absolute  title  at  an  under 
price  ;  and  that,  if  the  sale  had  been  bonafidcy  the  property  would 
have  brought  more  than  the  amount  of  the  note.  —  Howard  v. 
Amea^  3  IVlet.  308. 


38S   PROPERTY.  —  PROPRIETARY  GRANT. 


1 .  Where  land  b  leased,  to  be  used  as  a  nursery j  as  between 
the  lessor  and  the  tenant  or  his  assigns,  shrubs  and  trees  therein 
are  personal  chattels,  and  may  be  severed  and  removed.  —  Miller 
V.  Baker^  1  Met.  27. 

2.  The  owner  of  land  may  dig  a  well  on  any  part  of  it,  though 
he  thereby  diminishes  the  water  in  his  neighbor's  well,  unless  the 
latter  has  gained  an  adverse  right  by  grant  or  twenty  years'  en* 
joyment,  or  unless  the  act  is  dooe  merely  with  a  malicious  intent 
thus  to  injure  the  latter. —  Greeniea/' v.  Francis^  xviii.  117. 

•3.  If  A.  intentionally  intermingle  his  own  goods  with  those  of 
Uke  kind  and  quality  belonging  to  B.,  which  A.  supposes  to  be 
his  own  ;  A.  does  not  hereby  lose  his  title  to  those  articles  which 
belonged  to  him.  And  if  B.,  knowing  the  facts,  take  the  whole 
of  the  property,  he  is  liable  to  A.  in  trespass  ;  and  probably  in 
assumpsit,  if  he  has  sold  A.'s  share  and  received  the  proceeds  ; 
or  in  trover^  after  a  demand  and  refusal,  if  he  has  not  sold  them. 
—  Ryder  v.  Hathaway,  xxi.  298. 


1.  Entry  in  the  books  of  proprietors  of  common  lands  as  fol- 
lows : —  "  August  13th  1742.  At  the  request  of  W.  is  granted 
to  the  right  originally  P.'s  half  an  acre  of  land  on  the  ten  acre  di- 
vision, between  said  W.'s  house  and  G.'s  orchard."  A  subse- 
quent entry  was  as  follows,  dated  November  6th,  1752.  "  Took 
an  account  of  the  lands  that  W.  had  granted  and  laid  out  on  the 
purchased  rights  he  owns,  and  what  lands  he  bought  by  deed." 
At  the  close  of  this  entry,  after  a  description  of  other  lands,  was 
added  :  — "  Ten  acre  division,  August  13th,  1742,  on  P.'s  right 
between  his  house  and  G.'s  orchard,  eighty  rods."  By  a  vote, 
passed  in  1736,  a  committee  was  authorized  to  allot  the  ten  acre 
division  to  the  several  grantees.  Held,  the  entry  of  November, 
1752,  furnished  evidence,  that  the  original  grant  was  to  W.  in  his 
own  right.  —  fVilliams  v.  Ingell,  2  Met.  83. 

2.  Held,  the  vote  of  1736  did  not  render  any  act  of  the  com- 
mittee necessary,  to  give  the  original  grantee  a  title  to  any  parcel 
of  land,  so  defined  by  metes  and  bounds,  &c.,  in  the  original 
grant,  as  to  identify  it.  —  Ibid, 
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3.  Held,  the  deseriptioD  of  the  half  acre  lot  in  the  original 
grant  of  1742  was  so  definite,  that,  if  it  did  not  exceed  what  was 
meant  to  pass  for  half  an  acre,  by  the  scale  of  measurement  then 
adopted,  a  jury  might  and  probably  ought  to  find,  that  it  was  in- 
tended, without  the  further  act  of  a  locating  committee,  to  enure 
to  the  grantee  as  a  grant  of  the  whole  parcel  within  the  described 
limits,  and  vested  the  estate  in  him.  —  Ibid. 


Mtul  ^ctfom 


1.  The  declaration  in  a  real  action  must  so  describe  the  lands, 
that  the  sheriff,  by  that  description  alone,  may  be  able  to  give 
possession.  It  is  not  sufficient  for  the  declaration  to  refer  to  a  re- 
corded deed.  —  •Stwood  v.  Atwood^  xxii.  283. 

2.  In  a  real  action,  the  plaintiff  must  prevail  upon  the  strength 
of  his  own,  not  the  weakness  of  the  defendant's  title.  Hence,  a 
judgment  in  a  former  action,  in  which  the  parties  were  reversed, 
that  the  former  plaintiff  had  a  title  up  to  a  certain  line,  is  not  evi- 
dence that  the  present  plaintiff  was  owner  on  the  other  side  of  the 
line.  —  Williams  v.  Ingell^  xxi.  288. 

3.  In  a  writ  of  entry,  the  tenant  cannot,  under  the  general  issue, 
offer  in  evidence  the  title  of  a  stranger,  and  claim  to  hold  as  his 
servant. — Mechanics^  Sfc.  v.  Williams^  xvii.  438. 

4.  In  a  writ  of  entry  for  certain  flats,  where  both  parties  claim 
under  a  common  ancestor  or  predecessor,  the  demandant  must 
prove  that  the  property  was  assigned  to  the  party  under  whom  he 
claims,  in  the  division  of  the  ancestor's  estate,  or  that  a  title  baa 
been  gained  by  disseisin.  A  mere  possessory  title,  though  good 
as  against  a  stranger,  is  not  sufficient ;  because  it  might  arise  from 
a  wrongful  entry. —  Sparhawkv.  Bullard^  1  Met.  95. 

5.  The  true  owner  of  land  will  not  be  barred  by  a  possessory 
title,  however  long  continued,  unless  there  has  been  an  open  and 
exclusive  possession  amounting  to  disseisin.  — /6id. 

6.  A  demandant  need  show  only  actual  seisin  and  possession, 
in  him  or  those  whom  he  represents,  prior  to  the  entry  of  the 
tenant,  without  any  other  title,  unless  the  tenant  proves  a  better 
title  in  himself  or  those  under  whom  he  claims.  —  Ibid. 

7.  A  writ  of  right,  which  twice  demands  the  same  land,  is 
abateable  ;  as  where  it  contains  two  counts  for  the  same  land,  one 
upon  the  demandants'  own  seisin,  the  other  upon  that  of  their 
predecessors. — Overseers,  ^c.  v.  OtiSy  xx.  38. 
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8.  Such  writ  is  amendable.  Thus,  where  a  plea  in  abatement 
was  sustained  on  the  above  ground,  upon  demurrer,  held,  the  de* 
mandants  might  amend,  or  discontinue  as  to  one  count.  —  Ibid. 

9.  The  death  of  the  sole  tenant  in  a  writ  of  right  abates  the 
suit.  His  heir  or  devisee  cannot  be  summoned  in  to  defend  it, 
under  the  Revised  Statutes,  c.  93,  §  17.  —  Alley  v.  Hubbardy 
xix.  243. 

10.  A  devisee  of  vacant  land  may  maintain  a  writ  of  right 
therefor  without  entry.  — Ward  v.  Fuller^  xv.  185. 

11.  Actual  perception  of  profits  is  not  necessary  to  maintain  a 
writ  of  right.  —  Ibid. 

12.  To  a  writ  of  right  it  is  not  a  good  plea,  that,  in  an  action 
of  inferior  degree  between  the  parties,  in  which  the  right  of  pos- 
session in  the  land  was  in  issue,  this  right  depended  wholly  on  the 
mere  right  of  property,  that  the  latter  question  was  left  to  the 
jury  and  found  for  the  tenant,  and  judgment  thereupon  rendered  in 
his  favor.  —  Arnold  v.  Arnold^  xvii.  4. 

13.  Otherwise,  where  a  fact  is  directly  put  in  issue  by  the 
pleadings  in  the  former  suit,  and  settled  by  the  verdict  and  judg- 
ment. —  Ibid. 

14.  By  the  Revised  Statutes,  c.  101,  which  enable  the  de- 
mandant in  a  real  action  to  recover  therein  damages  for  rents  and 
profits,  the  tenant  is  estopped  to  deny  that  he  was  in  possession 
when  the  suit  was  brought,  and  that  he  is  liable  to  such  damages, 
if  he  pleads  the  general  issue  and  fails  to  give  notice  (according 
to  St.  1836,  c.  273,  and  the  rule  of  Court)  that  he  shall  deny 
possession,  &c.  —  Washington^  ^c*  v.  iSrou^n,  2  Met.  293. 

15.  One  in  possession  of  land  for  six  years  cannot  claim  al- 
lowance for  his  improvements,  unless  he  occupied  adversely  to 
the  owner.  — Mason  v.  Richards,  xv.  141. 

16.  The  defendant  in  a  real  action  lived  with  a  husband  and 
wife  more  than  six  years,  on  a  farm  of  the  wife ;  managed  the 
farm  and  took  the  profits,  supporting  the  husband  and  wife  out  of 
them  ;  and  made  improvements,  under  the  expectation  that  the 
wife  would  devise  the  farm  to  him.  She  accordingly  did  so,  but 
the  devise  was  void  for  coverture.  In  an  action  by  her  heir  to 
recover  the  land,  held,  the  defendant  could  not  claim  for  the  im- 
provements. —  Ibid. 


REBUTTER.  —  RECOGNIZANCE.  885 


1.  Where  a  father^  seised  of  land,  conveys  it  to  the  teoaiit  with 
warranty,  and  dies,  leaving  a  daughter  his  sole  heir,  with  assets  bj 
descent  to  a  greater  value  than  the  land,  and  she  intermarries  with 
the  demandant ;  the  latter  is  rebutted  from  claiming  the  land  under 
a  title  paramount  to  that  of  her  ancestor ;  because,  if  he  should 
prevail,  the  tenant  might  recover  against  him  and  his  wife  the  value 
of  the  land,  upon  her  ancestor's  covenant.  —  Bates  v.  JVbrcrow, 
xvii.  14. 

3.  And  this  defence  may  either  be  pleaded,  or  proved  under  the 
general  issue.  —  Ibid. 


1.  The  Court  of  Common  Pleas  has  original  jurisdiction,  to  re« 
ceive  and  enroll  an  estreated  recognizance  from  the  Municipal 
Court  in  Boston,  and  issue  scire  facias  upon  it.  — «  Commonwealtii 
V.  MJ^till,  xix.  127. 

2.  The  Justices  of  the  Police  Court  for  Boston  having  certi- 
fied and  sent  up  to  the  Municipal  Court  a  record  of  a  recogni- 
zance, at  the  suggestion  of  the  Commonwealth's  attorney,  certi- 
fied and  returned  a  more  extended  record  and  statement  of  the 
facts,  as  appearing  on  their  minutes.  Held,  such  proceeding  was 
lawful,  and  scire  facias  would  lie  upon  the  latter  recognizance. — 
Md. 

3.  Under  the  law  prior  to  the  Revised  Statutes,  a  party  com* 
plained  of  to  the  Police  Court  as  a  dangerous  and  disorderly  per* 
son,  and  as  intending  to  commit  an  offence,  might  be  bound  over 
for  his  personal  appearance  at  the  next  term  of  the  Municipal 
Court,  to  answer  to  such  matters  and  things  as  should  be  objected 
against  him,  and,  in  the  mean  time,  to  keep  the  peace  and  be  of 
good  behavior,  and  do  and  receive  that  which  by  said  Court 
should  be  enjoined  upon  him,  and  not  depart  without  license.  — 
Ibid. 

4.  Held,  such  recognizance  was  forfeited  by  the  party's  not  ap- 
pearing in  person,  —  Ibid. 

5.  The  defendant  entered  into  a  joint  and  several  recognizance 
with  other  parties.  A  scire  facias  upon  such  recognizance  de«* 
Bcribed  it  as  entered  into  by  the  defendant.  Held,  nO  variance* 
—  Ibid. 

49 
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6.  Where  one  recognized  with  sureties,  to  keep  the  peace  and 
appear  at  the  Municipal  Court  to  answer  to  such  things  as  should 
be  objected  against  him,  and  he  kept  the  peace,  but  did  not  appear 
to  answer  to  an  indictment,  whereby  he  forfeited  his  recognizance  ; 
this  Court,  in  the  exercise  of  its  discretion,  reduced  the  forfeiture 
to  such  a  sum,  as  it  would  have  been  reasonable  to  require  of  the 
principal,  in  a  recognizance  to  answer  only  to  the  offence,  for 
which  he  was  indicted.  —  Ibid. 

7.  Debt  upon  a  recognizance,  against  a  surety.  The  declara- 
tion alleged,  that,  on  May  19th,  1832,  the  principal  and  surety  en- 
tered into  a  recognizance  before  the  Police  Court  of  Boston, 
conditioned  that,  if  the  former  should  appear  before  the  Municipal 
Court,  to  answer  to  such  matters  and  things  as  should  be  objected 
against  him  on  behalf  of  the  Commonwealth,  but  more  especially 
to  the  complaint  of  C.  H.,  made  on  oath  before  the  Police  Court, 
on  May  19th,  1832,  for  stealing  from  the  person  of  C.  H.  a 
pocket-book  and  its  contents,  of  the  value  of  $27.25,  then  the 
recognizance  should  be  void,  otherwise,  to  be  in  full  force  ;  that 
the  recognizance  was  in  pursuance  of  an  order  of  the  Police 
Court,  on  the  hearing  of  a  complaint  against  the  principal  for  fel- 
ony, and  was  thereupon  duly  returned  to  the  Municipal  Court ; 
that  the  principal  there  made  default,  which  was  duly  recorded, 
and  the  recognizance  thereupon  estreated  and  filed  of  record  in 
the  Court  of  Common  Pleas,  with  the  exemplification  of  the  rec- 
ord of  the  Municipal  Court,  in  order  that  it  might  be  put  in  suit ; 
that  all  these  proceedings  appear  by  the  records  of  these  courts  ; 
and  thereupon  an  action  accrued  to  the  Commonwealth  against  the 
surety.  Demurrer,  on  the  ground  that  the  declaration  and  recog- 
nizance did  not  show  the  pendency  of  any  process  in  the  Police 
Court  for  an  offence  within  its  jurisdiction,  and  such  proceedings 
as  authorized  the  taking  of  the  recognizance,  or  that  the  principal 
was  brought  before  that  court  for  examination  or  trial  and  put  to 
plead  to  the  complaint,  or  did  plead  thereto,  or  that  the  court  con- 
sidered that  there  was  probable  cause  to  believe  him  guilty  of  an 
offence  within  the  court's  jurisdiction,  and  therefore  ordered  him 
to  recognize.  Held,  the  declaration  was  sufficient.  —  Common* 
wealth  V.  Bail^  SfC.  xv.  193. 


1.  If  a  justice  of  the  peace  dies  after  rendering  a  judgment, 
and  before  making  up  a  formal  record,  his  original  minutes,  em- 
bracing every  thing  material  that  would  have  been  included  in  the 
record,  may  be  used  upon  an  appeal.  —  Davidson  v.  Slocotnb^ 
xviii.  464. 
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2.  If  by  the  death  of  the  justice  the  appellant  is  prevented  from 
producing  in  Court  a  copy  of  the  whole  case  attested  by  him,  ac- 
cording to  St.  1783,  c.  42,  §  6,  a  sworn  copy  may  be  used.  — 
lUd. 

3.  A  paper  belonging  to  the  files  of  the  court  cannot  be  regu- 
larly withdrawn  from  the  clerk's  office,  without  leave  of  court.  — 
French  v.  JVcaZ,  xxiv.  55. 

4.  Action  upon  a  promissory  note,  on  which  the  plaintiff  had 
previously  brought  another  suit,  and  failed  in  a  trial  upon  the  mer- 
its. The  note,  being  offered  in  evidence  in  that  trial,  was  placed 
on  the  files  of  the  court.  Held,  the  plaintiff  should  not  have  leave 
to  withdraw  it  for  the  purposes  of  the  second  suit.  —  Ibid. 

5.  Action  of  debt  upon  a  judgment,  brought  by  S.  J5.  junior. 
The  declaration  set  forth  the  record  of  a  judgment  in  favor  of  S. 
B.J  but  the  record  produced  showed  a  judgment  recovered  by  S. 
B.  junior.     Held,  a  variance.  —  Boyden  v.  Hastings^  xvii.  200. 


1.  A  release  of  one  joint  promisor,  in  order  to  discharge  an- 
other, must  be  a  technical  release,  made  by  a  sealed  instrument. 
—  Shaw  V.  Pratt,  xxii.  305. 

2.  A.,  holding  a  note  signed  by  B.  &  C,  gave  to  B.  an  unseal- 
ed writing,  stating  that,  in  consideration  of  the  transfer^  certain 
notes  to  him  by  B.,  he  thereby  agreed  to  discharge  the  joint  note 
so  far  as  B.  was  liable  thereon,  except  that  sucn  writing  should 
not  operate  to  affect  an  action  commenced  by  him  against  C. 
Held,  this  was  no  release  of  C.  —  Ibid. 

3.  The  note  was  payable  by  instalments,  a  part  of  which  were 
not  due  at  the  time  of  the  transfer,  and  the  notes  transferred  were 
also  not  due.  Held,  the  latter  notes  should  be  applied  in  payment 
of  instalments  not  due,  not  of  those  sued  for  in  the  above-named 
action.  —  Ibid. 

4.  Where  an  instrument  is  to  be  executed  by  various  persons, 
standing  in  various  relations  to,  and  holding  different  claims  against, 
the  party  who  receives  it ;  general  words  of  release,  though  the 
most  comprehensive,  will  be  restricted  to  particular  demands,  if 
the  consideration,  the  recital,  and  the  nature  and  circumstances 
of  the  claims,  to  one  or  more  of  which  the  release  is  proposed  to 
be  applied,  clearly  show  an  intention  thus  to  restrict  it.  — Rich  v. 
Lord,  xviii.  322. 
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5.  A  mortgagor  of  land  assigned  his  property  upon  the  trust, 
that  the  assignees  should  first  pay  certain  debts  in  full,  including 
one  for  which  the  mortgagee  and  one  of  the  assignees  were  liable 
as  sureties,  but  not  secured  by  the  mortgage,  and  then  the  claims 
of  other  creditors  who  should  become  parties,  pro  rata.  Incorpo- 
rated with  the  assignment  was  a  schedule  of  the  property,  describ- 
ing the  real  estate  as  subject  to  the  mortgage,  and  also  a  schedule  of 
the  unpreferred  creditors,  in  which  the  mortgagee  was  not  named. 
There  was  also  a  release  by  the  creditors  of  ^^  all  and  singular 
their  several  claims  and  demands  against  him,  of  every  name  and 
nature,"  and  the  instrument  was  executed  by  the  mortgagee. 
Held,  this  did  not  discharge  the  mortgage  debt.  —  Ibid. 

6.  Assignment  for  the  benefit  of  creditors,  ^^  a  schedule  and  es- 
timate of  the  amount  of  whose  several  debts  is  hereunto  annexed  ; " 
with  a  release  by  creditors  of  *^  all  sums  of  money  due  and  owing 
or  to  become  due  to  them  respectively,"  ^^  and  also  all  their  re- 
spective claims  and  demands  whatsoever."  The  schedule  stated 
the  name  and  exact  amount  of  one  of  the  claims  of  a  creditor,  but 
did  not  include  a  note  recently  made  to  him  by  the  debtor  as  prin- 
cipal, and  a  third  person  as  surety.  Held,  such  creditor  did  not, 
by  signing  the  assignment,  discharge  such  note.  —  ^verill  v.  Zjy- 
mauj  xviii.  346. 

7.  Action  by  A.  against  B.  &  C.  upon  their  joint  and  several 
note.  B.  was  defaulted,  and  C.  set  up  as  a  defence  an  agreement 
with  A.,  before  maturity  of  the  note,  by  which  A.  discharged 
him  from  one  half  the  debt,  upon  his  then  paying  the  other  Imlf, 
aod  taking  from  A.,  at  par,  the  note  of  one  D.,  indorsed  without 
recourse  to  A.  Held:,  a  good  defence,  but  that  under  SL  1834, 
c.  189,.  judgment  should  be  rendered  against  B.**-'  Goodnow  v. 
Smithy  xviii.  414. 

8.  A  release  of  "  all  the  right,  title,  or  interest "  which  the  re- 
leasor ^'  has  or  may  have  in  or  unto  the  estate  oi  hts  father,  wheth- 
er tbje  same  may  fall  to  him  by  will  or  heirship,"  includes  future 
rights  DO  be  acquired  by  him  ;  and  a  covenant,  never  to  make  claim 
to  ^^  the  premises,"  is  a  covenant  never  to  make  claim  to  the  es- 
tate of  hisfotber.  —  TruU  v.  Eastmauy  3  Met.  121. 

9.  A  release  by  an  heir  apparent  of  his  expectancy,  with  a 
covenant  that  neither  he,  nor  those  claiming  under  him,  wiO  ever 
claim  any  right  in  the  same,  if  made  fairly  and  with  the  ancestor's 
consent,  is  a  bar  to  the  h^ir's  claim  thereto,  by  descent  or  devise, 
after  the  ancestor's  death.  The  covenant  runs  witli  the  land,  and 
protects  the  covenantee's  heirs  and  assigns.  —  Ibid. 
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Kf WAftitirr  unrt  m^ttuion. 

(See  Devise,  &c.) 

t.  Devise  of  real  estate  to  the  testatot's  wife  for  life  —  '<  the 
remainder  of  bis  estate,  whether  real  or  personal,  in  possession 
or  reversion,  to  his  five  children,  to  he  equally  divided  to  and 
among  them  or  their  heirs  respectively,  always  intending,  &c.,  that 
none  of  his  children  shall  dispose  of  their  part  of  the  real  estate 
in  reversion,  before  it  is  legally  assigned  tbem«"  Held,  the  chil- 
dren took  a  vested  remainder  in  the  real  estate  devised  to  the  wife 
for  life,  and  that  the  restriction  upon  their  right  of  alienation  was 
void*  —  HaU  v.  Tufis^  xviii.  456* 

2.  Devise,  of  the  use  and  improvement  of  one  third  of  all  the 
testator's  real  and  personal  property,  to  his  wife  for  life  ;  and  at 
her  decease  to  his  children,  their  heirs  and  assigns.  Held,  the 
children  took  a  vested  remainder  in  the  real  estate,  as  tenants  in 
common.  —  Muh  v.  Cutler ^  xvi.  491. 

3.  Devise  :  —  "I  give  to  my  sons,  for  the  term  of  ten  years 
after  my  decease,  the  improvement  and  income  of  my  tavern, 
farm,"  &c.  —  "  Item,  I  give,  &c.,  ta  my  grandchildren,  the  sons 
and  daughters  of  my  said  sons«  after  the  expiration  of  ten  years 
from  my  decease,  all  those  lands  and  tenements  which  I  have  now 
given  the  improvement  of  for  ten  years  as  aforesaid  to  my  said 
sons,  to  have  and  to  hold  to  them  their  heirs  and  assigns  forever." 
Held,  a  vested  remainder  was  hereby  created  in  the  grandchildren 
who  were  living  at  the  testator's  death,  subject  to  open  and  let  in 
those  born  afterwards,  whether  before  or  after  the  termination  of 
the  particular  estate  ;  and  that  the  share  of  a  grandchild  living  at 
the  testator's  decease,  but  who  died  during  the  continuance  of  the 
particular  estate,  descended  to  his  father,  as  heir.  —  Ballard  v. 
Ballard,  xviii.  41. 

4.  Devise  to  the  wife  of  the  testator,  of  the  use  of  his  real  es- 
tate, while  she  should  remain  his  widow.  "  Should  my  wife  mar- 
ry or  die,  the  land  then  shall  be  equally  divided  among  my 
surviving  sons,  with  each  son  paying  sixty  dollars  to  my  daughters, 
to  be  equally  divided  among  them,  as  soon  as  each  son  may  come 
in  possession  of  said  land."  Held,  the  remainder  given  to  the 
sons  was  contingent,  till  the  marriage  or  death  of  the  widow  ;  and, 
upon  her  death,  the  estate  vested  in  a  son,  then  living,  to  the  ex- 
clusion of  the  heirs  of  another  son,  who  died  before  the  widow, 
but  after  the  testator.  —  Olney  v.  Hull,  xxi.  311. 

5.  Devise  to  the  wife  of  the  testator,  in  1807,  of  the  improve- 
ment of  his  real  estate,  and  the  income  of  one  third  of  his  per- 
sonal property,  for  her  widowhood,  and  no  longer ;  and,  if  she 
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should  again  marry,  one  sixth  of  bis  personal  property  to  her, 
absolutely.  Two  thirds  of  the  personal  property  were  bequeath- 
ed to  the  children  ;  and  no  further  disposition  of  property  was 
made  by  the  will.  Held,  by  St.  1805,  c.  90,  immediately  upon 
the  testator's  death,  the  reversion  in  the  real  estate  descended  to 
his  surviving  children,  who  also  at  the  same  time  took  one  third  of 
the  personal  property,  subject  to  the  bequest  to  the  widow.  — 
Russell  V.  Hoar  J  3  Met.  187. 

6.  A  reversion,  expectant  upon  an  estate  tail,  is  a  vested  inter- 
est, devisable,  and  which  will  pass  under  a  general  residuary 
clause.  —  Steel  v.  Cook^  1  Met.  281. 

7.  If  limited  by  way  of  executory  devise,  upon  the  contingen- 
cy of  issue  by  a  future  marriage  of  one  of  the  tenants  in  tail,  the 
residuary^devisee  of  the  reversion  may  grant  it  to  a  third  person, 
subject  to  the  executory  devise.  —  Ibid. 

8.  A  reversioner  cannot  maintain  trespass,  for  waste  committed 
under  authority  from  a  tenant  in  dower.  —  Shattuck  v.  Gragg^ 
xxiii.  88. 

9.  Where  land  is  leased  for  years,  and  the  reversion  is  con- 
veyed, absolutely,  or  by  mortgage  ;  the  grantee  is  entitled  to  all 
subsequent  rents,  and  may  bring  an  action  therefor  against  the 
tenant.  Otherwise,  of  rents  due  and  in  arrear  at  the  time  the  re- 
version was  conveyed.  — Burden  v.  Thayer,  3  Met.  76. 

10.  If  the  grantor  of  a  reversion  assigns  to  the  grantee  rents  due 
and  in  arrear,  the  grantee  cannot  sue  for  them  in  his  own  name. 
—  Ibid. 

11.  By  the  St.  4  Anne,  c.  16,  §  4,  grants  of  reversions  were 
^          made  valid,  without  attornment.     Held,  this  act  is  in  force  in 

Massachusetts.  —  Ibid, 


1 .  A  writ  of  replevin  was  framed,  according  to  the  form  prescrib- 
ed by  the  repealed  statute,  1789,  c.  26  ;  and  the  officer  served  it 
as  therein  directed,  taking  and  returning  a  bond  from  the  plaintiff 
to  the  defendant,  with  only  one  surety,  and  in  a  certain  sum,  with- 
out having  the  goods  appraised,  &c.,  according  to  Revised  Stat- 
utes, c.  113.  At  a  term  subsequent  to  the  return  term,  the 
defendant,  having  appeared  at  the  return  term,  moves  to  dismiss 
the  action.  Held,  the  motion  should  be  overruled,  and  the  case 
proceed  to  trial ;  the  bond  being  valid  at  common  law,  and  the 
court  having  jurisdiction  of  the  parties  and  the  subject  matter.  — 
Simonds  v.  Parker,  1  Met.  508. 
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2.  Goods  found  derelict  at  sea  were  brought  into  the  port  where 
the  owners  lived,  and  deposited  in  the  custoni*house,  subject  to 
duties  ;  and  the  captain  of  the  ship,  which  brought  them  into  port, 
entered  them  in  his  manifest  as  consigned  to  the  plaintifis.  The 
defendants,  as  agents  of  the  owners,  entered  the  goods,  and  paid 
the  duties,  and  procured  a  permit  for  their  delivery,  but  they  were 
detained  in  the  custom-house  until  a  charge  for  the  storage  should 
be  paid.  In  the  mean  time,  the  plaintiffs  replevy  them  from  the  de- 
fendants. Neither  plaintiffs  nor  defendants  ever  removed  them 
from  the  custom-house,  but  they  remained  there  till  sold  by  admi- 
ralty process  at  the  suit  of  the  salvors.  To  the  action  of  replev- 
in, the  defendants  plead  non  cepit  and  no  property  in  the  plaintiffs. 
Held,  the  master  had  no  authority  to  consign  the  goods  to  the 
plaintifis,  nor  did  the  evidence  prove  such  consignment,  nor  any 
special  property  in  the  plaintifis  ;  that  the  evidence  sustained  the 
pleas  ;  and  that  the  defendants  should  have  judgment  for  costs,  but 
not  f(Mr  a  return.  —  Whittoell  v.  fVells^  xxiv.  26. 

3.  In  replevin,  the  plea  of  non  cepitj  though  it  admits  property 
in  the  plaintiff,  may  be  joined  with  a  plea  of  property  in  the  de- 
fendant or  a  stranger.  —  Simpson  v.  M^Farland,  xviii.  427. 

4.  Replevin,  for  certain  property  transferred  by  the  defendant 
to  the  plaintiff,  by  a  mortgage  not  duly  recorded,  and  afterwards 
attached  in  a  suit  against  the  defendant.  Held,  as  there  was 
neither  a  wrongful  taking  nor  detention  by  the  defendant,  the  plain- 
tifis could  not  have  judgment ;  but  that  there  could  be  no  judg- 
ment for  a  return,  the  defendant  not  being  entitled  to  possession 
as  against  the  plaintifi*,  nor  accountable  either  to  the  ofiScer  or  at- 
taching creditor.  —  Ibid. 

5.  Where  replevin  is  brought  for  goods  taken  otherwise  than  by 
legal  process,  and  the  defendant  prevails  and  has  judgment  for  res- 
titution, upon  which  he  unsuccessfully  demands  the  goods  ;  in  an 
action  upon  the  replevin  bond,  the  measure  of  damages  is  the  val- 
ue of  the  goods  at  the  time  of  demand.  —  Swijl  v.  Barnes^  xvi. 
194. 

6.  Replevin  does  not  lie  for  a  chose  in  action  by  the  equitable 
assignee,  against  the  legal  owner,  thereof.  —  Clapp  v.  Shepardy 
2  Alet.  127. 

7.  Replevin  for  two  oxen.  Plea,  that  they  were  not  the  prop- 
erty of  the  plaintifif,  and  issue.  It  appeared  that  the  plaintiff  had 
leased  the  oxen  for  three  months,  before  the  expiration  of  which 
time,  they  were  attached  by  the  defendant  in  a  suit  against  the  les- 
see. Held,  inasmuch  as  the  plaintiff  had  no  right  of  possession 
when  the  suit  was  commenced,  it  could  not  be  sustained  ;  and  that 
there  should  be  judgment  for  a  return,  although  the  three  months 
bad  expired  before  termination  of  the  suit,  because  the  question  of 
general  property  had  not  been  tried.  —  Collins  v.  Evansj  xv.  63. 
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8.  The  plaintiffs,  part-owners  of  a  cargo  of  oi],  applied  to  the 
defendant,  who  was  the  agent  of  all  the  owners  for  settling  the 
voyage  and  also  part-owner,  to  have  their  share  of  the  oil  set  off 
to  them  ;  and  the  defendant  informed  them,  that  they  might  have 
it  on  the  same  terms  on  which  be  had  sold  it  to  A.,  another  part^ 
owner.  The  parties  then  agreed  in  writing,  that  the  oil  should  be 
stored  at  a  certain  rate,  in  a  shed  at  the  oil  works  of  the  owners  ; 
that  B.,  the  agent  of  the  plainti&,  should  be  answerable  for  the 
storage  or  manufacturing  of  all  the  oil  put  into  the  shed  under  his 
superintendence  ;  and  that  the  defendant  should  have  possession  of 
it,  until  regularly  settled  for  conformably  to  the  sale  made  to  A. 
from  the  same  cargo.  The  defendant  had  sold  a  large  part  of  the 
cargo  to  A«>  taking  negotiable  notes  for  the  price.  In  pursuance 
of  the  agreement,  B.  received  and  stored  a  quantity  of  the  oil,  it 
having  been  measured,  and  the  casks  designated  by  the  defendant, 
as  for  the  plaintiffs.  After  the  contract  was  made,  the  defendant 
requested  the  plaintiffs  to  give  him  negotiable  notes  for  the  oil  thus 
received,  payable  like  those  of  A. ;  but  they  refused,  on  the  ground 
that  they  were  to  give  accountable  receipts  therefor.  The  de- 
fendants thereupon  sold  the  oil  to  one  C,  and  the  plaintiffs  bring 
replevin  for  it.  Held,  the  contract  between  the  plaintiffs  and  the 
defendant  was  for  a  sale,  not  for  a  partition  ;  that  the  plaintiffs 
were  bound  to  give  their  negotiable  notes ;  that,  as  no  time  was 
stipulated  for  doing  this,  a  reasonable  time  was  implied  ;  that,  the 
plaintiffs'  having  refused  to  do  it,  the  defendant  had  a  right  to  sell 
to  C.  ;  and  that  this  action  did  not  lie.  —  Barnes  v.  BariUitj  xv. 
71. 

9.  Held,  the  measure  of  damages  for  the  defendant  was  the  val- 
ue of  the  oil  replevied,  with  interest  from  the  service  of  the  writ, 
no  special  damage  being  proved  ;  and  that  the  valuation  in  the  writ 
was  prima  facie  evidence  of  the  value.  —  Ibid, 

10.  In  replevin  for  cattle  impounded,  brought  before  a  justice 
of  the  peace,  under  St,  1789,  c.  26,  §  1,  no  appeal  lies  to  this 
court  from  the  Court  of  Common  Pleas,  unless  the  title  to  land  is 
in  question.  —  Mams  v.  Adams^  xv.  177. 

1 1 .  After  the  deacons  of  a  church  had  seceded  from  it,  the 
church  elected  trustees,  authorizing  them  to  demand,  receive,  and 
recover  of  the  deacons  all  the  church  property.  The  communion 
plate,  which  was  under  the  care  of  the  defendant,  one  of  the  dea- 
cons, was  kept  at  the  house  of  one  A.,  who  lived  near  the  meet- 
ing-house. The  trustees  showed  the  defendant  a  copy  of  the  vote 
by  which  they  were  appointed,  and  requested  him  to  deliver  them 
the  plate.  He  replied,  that  he  would  consult  his  counsel,  and,  if 
the  trustees  were  entitled  to  it,  they  should  have  it.  After  a  few 
days,  the  trustees  made  a  demand  on  A.,  but  she  refused  to  de- 
liver the  plate,  saying  that  the  defendant  bad  forbidden  her  to  do 
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It  without  an  order  from  him.  The  church  then  elected  the  plain- 
tiff a  deacon,  and  he  showed  A.  the  certificate  of  bis  election,  and 
demanded  the  plate,  but  A.  refused  to  deliver  it,  giving  the  same 
reason  ;  and  the  plaintiff  then  brought  replevin  against  the  defend- 
ant. Held,  the  trustees  had  no  authority  to  receive  and  recover 
the  property,  and,  if  they  had,  the  defendant  might  reasonably  re- 
fuse to  comply  with  their  demand  till  he  had  taken  advice  ;  that 
their  demand,  if  valid,  was  of  no  avail  to  the  plaintiff,  suing  as 
deacon;  that  the  plaintiff's  demand  on  A.  could  not  affect  the 
defendant  before  he  had  notice  of  jt ;  and  therefore  there  was  no 
evidence  of  a  tortious  detention  before  commencement  of  suit.  — • 
Pagev.  Crosby\  xxiv.  211. 


Where  the  owner  of  land,  by  a  covenant  which  binds  his  heirs 
and  assigns,  engages  to  do  a  certain  act  when  thereto  requested,  a 
written  request,  addressed  to  all  the  heirs  or  assigns,  and  seasona- 
bly delivered  at  the  dwelling  of  one  of  them,  is  sufficient  to  render 
them  all  liable  upon  the  covenant,  if  they  fail  to  perform  it.  — 
Morse  v.  Aldrich^  1  Met.  644. 


The  defendant  executed  a  bond,  with  condition  never  to  carry 
on  or  be  concerned  in  the  business  of  founding  iron.  Held,  a  void 
contract.  —  Mger  v.  Thacher,  xix.  61. 


Ketiffio. 


1 .  When  judgment  is  rendered  against  one  who  had  no  notice 
of  the  suit,  a  review  will  be  granted,  on  showing  probable  grounds 
of  defence.  —  Brewer  v.  Holmes^  1  Met.  288. 

2.  In  such  case,  evidence  is  admissible  to  contradict  a  return 
upon  the  writ,  that  the  party  was  summoned.  So  also,  that  an 
appearance  to  the  action  by  attorney  was  by  request  of  a  third  per-' 
son,  and  without  the  knowledge  of  the  defendant. —  Ibid. 

60 
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1.  An  island,  formed  in  the  bed  of  a  river  not  navigable,  divid- 
ing the  channel,  and  lying  partly  on  each  side  of  the  thread  of  the 
stream,  belongs  to  the  respective  opposite  owners,  according  to 
the  original  thread  of  the  river.  —  Detrjield  v.  •/Smw,  xvii.  41. 

2.  Riparian  proprietors  will,  in  general,  be  entitled  to  land 
formed  in  the  river  by  alluvion,  as  follows  :  Measure  the  whole  of 
their  ancient  line  on  the  river,  and  ascertain  the  number  of  feet 
thereon  owned  by  each  proprietor ;  divide  the  new  river  line 
equally,  and  assign  to  each  owner  a  number  of  parts  equal  to  his 
number  of  feet  on  the  old  line.  Then  draw  lines  from  the  points 
at  which  the  proprietors  respectively  bounded  on  the  old  shore,  to 
the  points  thus  settled  as  the  points  of  division  on  the  newly- 
formed  shore.  —  Ibid. 

3.  But,  if  the  old  shore  has  deep  indentations  or  sharp  projec- 
tions, the  general  available  line  on  the  river  is  to  govern,  and  not 
the  actual  length  as  thus  increased.  —  Ibid. 

4.  A  creek  in  a  salt  marsh  is  not  navigable^  unless  it  may  be 
navigated  generally  and  commonly,  not  merely  at  uncommonly 
high  tides,  to  some  purpose  useful  to  trade  or  agriculture.  It  is 
not  sufficient,  that  it  will  float  a  small  boat  at  high  water.  —  Row^ 
V.  Granite^  Sfc.  xxi.  344. 


A.  What  constitutes  a  sale;  absolute  and  conditional, 
present  and  future,  sales. 

.B.  Validity  of  a  sale  between  the  parties,  and  suits  relat- 
ing thereto ;  delivery ;  stoppage  in  transitu. 

C.  Validity  of  a  sale  as  to  creditors  of,  or  subsequent 

purchasers  from,  the  vendor;  delivery;  fraud. 

D.  What  constitutes  a  sale,  as  to  creditors  of  the  vendee. 

E.  Warranty  ;  deceit ;  rescinding  of  a  sale. 


A.  What  constitutes  a  sale;   absolute  and  conditional, 
present  and  future,  sales. 

1.  The  plaintiff  sold  a  wagon  to  one  A.,  on  condition  that  he 
should  take  and  use  it,  and  on  paying  the  price  become  owner  of 
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It,  but,  if  be  did  not  make  sucb  payment,  sbould  pay  for  the  use 
of  it.  A.  having  received  the  wagon,  before  any  demand  by  the 
plaintiff  of  the  property  or  the  price,  it  was  attached  by  a  creditor 
of  A,  and  the  plaintiff  brings  trover  aeainst  the  officer.  Held, 
before  such  demand,  A.  was  a  lessee,  with  the  right  of  possession, 
and  therefore  the  action  did  not  lie.  —  Fairbank  v.  PhelpSj  xxii. 
535. 

2.  The  plaintiff  having,  after  the  sale,  demanded  the  price,  but 
accepted  a  part  of  it ;  held,  this  was  a  waiver  of  any  further  pay- 
ment at  the  time,  and  a  confirmation  of  the  sale,  subject  to  the 
condition.  —  Ibid. 

3.  Deed  of  chattels  from  A.  to  B.,  dated  October  3,  as  fol- 
lows :  "  I,  A.,  in  consideration  of  being  justly  indebted  to  B.  in 
the  sum  of,  &c.,  secured  to  him  by  my  promissory  note,  bearing 
date  October  1st,  payable  in  two  years,  with  interest,  as  also  in 
consideration  of  one  dollar,  &c.,  do  by  these  presents  grant,  bar- 
gain, sell,  convey  and  confirm  to  him,  &c.,  to  have  and  to  hold 
the  same  to  him  to  his  proper  use,  and  I  will  warrant  and  defend 
the  same  to  him,  of  all  which  chattels  I  have  put  him  in  possession, 
by  delivering  him  a  part  in  the  name  of  the  whole."  Held,  this 
was  not  a  mortgage.  —  JUiller  v.  Baker^  xx.  285. 

4.  A.,  the  owner  of  a  vessel,  gave  a  bill  of  sale  of  her,  without 
consideration,  to  C,  in  order  to  prevent  an  attachment  by  his 
creditors  ;  and  C,  with  A.'s  consent,  conveyed  her  to  B.,  one  of 
the  creditors.  Upon  receiving  the  conveyance,  B.  told  A.  that 
he  would  leave  the  vessel  with  him,  and,  if  he  (A.)  would  pay 
B.'s  debt,  that  he  would  give  him  a  bill  of  sale  of  her.  Held,  it 
was  for  the  jury  to  determine,  whether  this  was  a  mortgage  or  an 
absolute  sale,  with  a  conditional  promise  to  reconvey,  the  question 
depending  upon  the  intention  of  the  parties,  which  must  be  showa 
by  parol  evidence  ;  and  that  the  impossibility  of  recording  it  as  a 
mortgage  was  a  strong  circumstance  against  construing  it  as  such. 
—  Boyd  V.  Brown^  xvii.  453. 

5.  The  plaintiffs  contracted  for  the  sale  of  goods  to  a  printing 
company,  as  follows:  ^^  December  4,  1839.  Sold  to  R.  S., 
agent  of  the  printing  company,  three  to  five  thousand  pieces  of 
printing  cloths  "  (naming  the  price  per  yard)  "  on  six  months,  for 
H.  &  B/s  acceptance,  $  2000  by  25th  inst.,  and  balance  in  sixty 
days  ;  the  goods  to  be  consigned  in  name  of  S.  and  M.,"  (agents 
of  the  plaintiffs,)  "and  insured  by  R.  S.  for  account  of  said  S. 
and  M.,  and  payable  to  them  in  case  of  loss  ;  and  when  paid  for 
by  said  acceptance,  a  bill  is  to  be  given  said  R.  S.,  agent  for  the 
purchase."  The  cloths  were  sent  to  the  company,  with  an  in- 
voice, stating  the   substance  of  the  bargain,  and  the   company 
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caused  them  to  be  printed,  and,  about  January  18,  1840,  con- 
signed some  of  them  to  the  defendants,  for  sale  on  commission  ; 
and  the  defendants,  without  notice  of  the  above  bargain,  made 
advances  thereupon.  The  company  never  procured  H.  and  B.'s 
acceptance,  nor  did  the  plaintiffs  demand  it,  or  reclaim  the  goods, 
till  after  the  above  consignment.  March  28,  1840,  the  plaintiffs 
demanded  the  goods  of  the  defendants,  who  refused  to  deliver 
them.  Held,  the  contract  of  the  plaintiffs  and  the  company  was 
not  an  absolute,  but  a  conditional,  sale  ;  that  the  plaintiffs  had  not 
waived  the  conditions  ;  that  they  still  retained  their  title  to  the 
property  ;  and  the  defendants  were  liable  to  them  in  trover,  — 
Dresser^  ^c.  v.  Waterston,  3  Met.  9. 

6.  Held,  the  measure  of  damages  was  the  value  of  the  goods, 
not  after  printing  them,  but  at  the  time  of  delivery.  —  Ibid. 

7.  Where  a  proposal  to  purchase  goods  is  made  by  letter  sent 
to  another  State,  and  there  assented  to,  the  contract  ^f  sale  is 
there  made.  — M^Intyre  v.  Parks,  3  Met.  207. 

8.  Contract  between  A.  and  5-j  his  debtor,  made  in  Sep- 
tember, as  follows:  ^^I,  A.,  agree  to  purchase,  and  do  hereby 
purchase,  of  B."  a  quantity  of  cheese,  ''  if  he  makes  as  much," 
and  certain  cattle,  at  fixed  prices  ;  ^'B.  to  keep  the  cattle  on  his 
farm  free  of  expense  until  foddering  time,  if  there  cannot  be 
any  sale  made  that  will  answer  before  ;  the  cheese  to  be  kept 
until  the  first  of  November  next,  unless  called  for  sooner  ;  and 
for  the  payment  of  the  amount  of  these  articles  A.  is  to  dis- 
charge all  the  claims  he  may  have  against  B.,  and  the  balance 
he  is  to  pay  in  cash  whenever  demanded."  Held,  this  was  not 
a  present  sale,  but  a  contract  which  was  executed  by  a  delivery 
from  time  to  time  of  the  articles,  and  that  those  not  delivered 
still  belonged  to  B.  —  Mason  v.  Tliompsonj  xviii.  305. 


B.  Validity  of  a  sale  between  the  parties,  and  suits  re- 
lating thereto ;  delivery ;  stoppage  in  transitu. 

1.  If  the  vendor  of  goods  under  an  entire  contract  deliver  a 
part  and  refuse  to  deliver  the  rest,  and  the  purchaser  retain  the 
part  delivered,  he  is  liable  for  the  proportional  price  of  such 
part,  deducting  any  damage  arising  from  breach  of  the  contract. 
—  JBowker  v.  Hoyty  xviii.  555. 

2.  In  case  of  a  sale  on  condition,  which  the  purchaser  fails 
to  perform,  but  retains  the  goods,  and  converts  them  to  his  own 
use ;  if  the  vendor  rescind  the  sale,  he  may  maintain  trover j  but 
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cannot  waive  the  tort  and  sue  in  assnmprit,  —  Jllkn  v.  Pordj  xix. 
217. 

3.  Where  several  articles  are  sold  together  for  one  gross  price, 
and  the  vendor  delivers  a  part  but  refuses  to  deliver  the  rest ;  the 
purchaser  cannot  maintain  an  action  for  money  paid  or  money  had 
and  received  to  recover  back  the  price,  if  he  retain  the  articles 
received,  but  must  sue  upon  the  special  contract.  —  Miner  v. 
Bradley^  xxii.  457. 

4.  Where  goods  are  assigned,  a  part  of  which  are  delivered  in 
token  of  delivery  of  all,  this  is  sufficient  to  pass  the  title  to  an- 
other part,  being  at  a  place  distant  from  that  of  the  delivery,  and 
in  the  hands  of  one  having  a  lien  for  labor  bestowed  upon  dhem. 
—  Legg  v,  Willard^  xvii.  140. 

5.  If  the  person,  having  such  lien,  after  the  assignment  attach 
the  goods  for  his  debt,  this  discharges  the  lien,  and  the  assignee, 
after  demand  and  refusal,  may  bring  trover  against  the  attaching 
officer.  — Ibid. 

6.  Where  one  partner  sells  partnership  goods  to  another,  a  de- 
livery is  necessary,  but  it  consists  rather  in  the  surrender  of  the 
possession  and  control  of  the  goods,  than  in  the  actual  tradition  of 
them.— SAttr«c/v.  WiUard,  xix.  202. 

7.  It  is  sufficient  to  deliver  a  part  of  goods  sold,  for  the  whole, 
though  lying  at  different  and  distant  places.  — Ibid, 

8.  A.,  residing  at  Boston,  having  ordered  certain  goods  from 
B.  at  Liverpool,  B.  shipped  them  in  a  general  freighting  vessel, 
which  was  consigned  to  B.  and  designated  by  A.  A  bill  of  lading 
was  obtained  by  B.,  by  which  the  goods  were  to  be  delivered  to 
A.  B.  having  withheld  the  bill  of  lading  from  A.,  and  afterwards 
enclosed  it  with  an  invoice  in  a  letter  to  his,  B.'s  agent,  with  di- 
rections to  deliver  it  to  A.  only  on  condition  of  bis  paying  for  the 
goods  ;  held,  after  the  above  facts,  which  seemed  to  constitute  a 
sale  and  constructive  delivery,  B.  bad  no  power  thus  to  make  the 
delivery  a  conditional  one,  and  deprive  A.  of  his  title.  —  Stanton 
V.  Eag^Ty  xvi.  467. 

9.  A.,  residing  at  Boston,  ordered  certain  goods  from  B.  at 
Liverpool.  B.  shipped  them  in  a  general  freighting  vessel,  which 
was  consigned  to  B.  and  designated  by  A.  ;  and  a  bill  of  lading 
was  obtained  by  B.,  by  which  the  goods  were  to  be  delivered  to  A. 
In  an  action  of  trover  against  the  agent  of  B.,  it  appeared  that  a 
balance  was  due  from  A.  to  B.,  independently  of  the  cost  of  the 
merchandise  ;  that,  before  the  ship  arrived  in  Boston,  A.  became 
insolvent,  and  assigned  his  property  to  the  plaintiffs  for  benefit  of 
creditors,  agreeing  to  indorse  and  deliver  the  bill  of  lading  of  the 
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merchandise  to  the  plaintiffs,  as  soon  as  be  should  receive  it ;  that 
the  bill  of  lading  was  received  by  A.  after  the  assignment,  and 
banded  by  him  to  the  plaintiffs,  unindorsed,  but  was' indorsed  after 
commencement  of  suit ;  and,  upon  the  arrival  of  the  vessel  in 
Boston,  the  defendant,  as  agent  of  B.,  being  also  the  ship-owner, 
obtained  actual  possession  of  the  merchandise.  Held,  this  was  a 
stoppage  in  transitu  by  B.  ;  and  that  it  was  effectual  as  against  the 
plamtiffs,  the  assignees  of  A.,  though  they  supposed,  when  the 
assignment  was  made,  that  at  the  time  of  the  execution  of  the  or- 
ders for  shipment  of  the  merchandise,  there  was  a  balance  due 
from  B,  to  A. —  Ibid. 

10.  Where  some  act,  such  as  weighing  or  measuring,  remains 
to  be  done  in  relation  to  articles  sold,  and  there  is  no  evidence 
tending  to  show  the  intention  of  the  parties  to  make  an  absolute 
and  complete  sale ;  the  purchaser  gains  no  title,  till  this  act  is 
done.  Otherwise,  where  a  contrary  intent  appears,  and  payment 
of  the  price  is  not  a  condition  precedent  of  the  transfer.  —  Riddle 
V.  Fomtim,  xx.  280. 

11.  A.,  being  the  owner  of  a  quantity  of  timber,  lying  in  a  mill- 
pond  at  the  termination  of  a  canal,  under  the  charge  of  the  canal 
superintendent,  contracted  with  B.  for  the  sale  of  it,  receiving 
from  him  a  writing  as  follows  :  —  '^  Received  of  A.  four  shots  of 
white-oak  plank,  &c.,  for  which  I  promise  to  pay  him  $26  per 
thousand,  board  measure.  The  above  timber  delivered  in  the 
mill-pond,"  &c.  ;  and  at  the  same  time  giving  B.  this  receipt  :  — 
^^  Received  of  B.  $  200  in  part  pay  for,  &c.  Remainder  to  be 
paid  in  ninety  days  from  surveying.  The  canallage  to  be  paid 
by  B.,  when  he  takes  the  plank  and  timber  from  the  pond."  A. 
further  agreed,  that  B.  might  have  the  timber  measured  by  the  su- 
perintendent, and  that  he  would  acquiesce  in  the  result.  Before 
any  measurement,  C  failed,  and  the  timber  was  attached  as  his. 
Held,  if  there  was  a  delivery  to  B.,  and  if  the  parties  intended  to 
make  the  sale  complete  before  measurement,  the  title  had  vested 
in  B.  —  Ibid. 

12.  A.,  owning  many  barrels  of  beef,  all  of  the  same  value  and 
in  one  parcel,  sold  a  certain  number  of  them  to  the  plaintiff  and 
received  the  price,  a  certain  number  to  B.,  and  reserved  the  rest 
for  himself.  Delivery  was  made  to  the  agent  of  the  purchasers. 
Afterwards,  B.  took  the  number  sold  to  him,  and  A.  the  number 
reserved.  Held,  the  barrels  remaining  with  the  agent  became  the 
property  of  the  plaintiff,  who  might  therefore  maintain  trover 
against  a  person  that  took  and  converted  them.  —  Valentine  v. 
Brown^  xviii.  549. 
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C.  Validity  of  a  sale  as  to  creditors  of,  or  subsequent 
purchasers  from,  the  vendor ;  fraudulent  sales ;  de- 
livery. 

1.  Goods  in  possession  of  A.,  as  lessee,  were  sold  bjr  B.,  the 
owner,  and  a  bill  of  parcels  delivered  to  C.  B.  and  C.  gave  no- 
tice of  the  sale  to  A.,  and  requested  him  to  keep  possession  for 
C.,but  he  did  not  consent  to  do  so.  They  were  afterwards  at- 
tached as  B.'s  property.  Held,  there  was  a  sufficient  delivery, 
and  the  attachment  was  unlawful.  —  Carttr  v.  Willardy  xix.  1. 

2.  Otherwise,  if  no  notice  were  given  to  A.  —  Ibid. 

3.  An  attachment  of  personal  property  is  a  mere  lien,  subject 
to  which  the  owner  may  sell  it,  and  consummate  the  sale  by  such 
delivery  as  may  be  practicable,  whether  actual  or  symbolical.  — 
Jimold  V.  Brovm^  xxiv.  89. 

4.  The  attaching  officer  may  legally  be  the  purchaser,  not- 
withstanding his  relation  to  the  debtor,  the  plaintiff  and  other  cred- 
itors. —  Ibid, 

5.  A  debtor,  being  about  to  leave  the  country,  wrote  to  the 
plaintiffs,  his  creditors,  requesting  them  to  settle  certain  accounts 
for  him  as  for  themselves,  including  an  adventure  of  coffee  shipped 
by  him  to  Smyrna,  and  pass  the  proceeds  to  his  credit,  and,  if 
there  were  any  balance  due  him,  to  pay  it  to  A.  &  B.  The  same 
day,  the  plaintiffs  by  letter  accepted  the  proposal.  The  debtor 
procured  the  guaranty  of  a  third  person  to  the  plaintiffs,  that  the 
coffee  should  net  a  certain  sum  ;  effected  insurance  upon  it, 
payable  to  them  ;  indorsed  the  bill  of  lading  in  blank  and  delivered 
it  to  them,  whereby  the  coffee  was  deliverable  to  a  consignee  in 
Smyrna,  or  his  assignee  ;  and  wrote  to  the  consignee  to  remit  the 
proceeds  of  the  coffee  to  the  plaintiffs,  and  abide  by  their  orders, 
if  any  new  and  different  ones  should  be  given.  The  consignee 
sold  the  coffee,  and  invested  the  proceeds  in  opium,  which  he 
sent,  with  the  invoice  and  bill  of  lading,  addressed  to  the  debtor  ; 
and,  upon  arrival  of  the  opium,  the  plaintiffs  entered  it  and  paid 
the  duties,  and,  in  five  days  afterwards,  while  it  remained  in  the 
custom-house  stores,  it  was  attached  by  A.  and  B.  The  plain- 
tiffs bring  replevin  against  the  officer.  Held,  they  were  the  pur- 
chasers of  the  property,  had  been  guilty  of  no  laches  in  taking 
possession,  and  should  recover  in  the  action.  — Pratt  v.  Parkmauj 
xxiv.  42. 

6.  Part  of  a  vessel  at  'sea  was  sold  by  B.  to  A.,  who  resided 
at  Portland.  She  arrived  at  Boston  with  a  return  cargo,  and  was 
there  eleven  days,  when  she  sailed  on  another  voyage,  under  the 
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direction  of  C,  whom  A.  bad  requested  to  take  charge  of  ber. 
It  did  not  appear,  that  A.  knew  she  was  at  Boston.,  After  she 
returned  there  from  the  second  voyage  and  was  unloaded,  she  was 
attached  upon  a  writ  against  B.,  A.  not  having  taken  formal  pos- 
session. Held,  there  had  been  no  laches  on  his  part,  and  his  title 
should  prevail  over  the  attachment.  — Turner  v.  CoolidgCy  2  Met.  « 
360. 

7.  Goods  attached  were  assigned  by  the  owner,  and  then  again 
attached  by  the  same  officer.  Held,  a  delivery  of  the  instrument 
of  assignment  was  a  deliver}^  of  the  goods,  and  the  assignee,  hav- 
ing paid  the  claim  of  the  first  attaching  creditor,  might,  upon  giv- 
ing notice  to  the  officer  of  such  payment  and  of  the  assignment, 
and  demanding  the  goods,  maintain  replevin  therefor  against  him. 
—  Whipple  V.  Thayer^  xvi.  25. 

8.  The  plaintifif  sold  three  fourths  of  a  vessel  to  A.,  and  one 
fourth  to  B.,  and  A.  and  B.  afterwards  reconveyed  to  him.  A 
creditor  of  A.  having  afterwards  attached  the  vessel,  in  an  action 
against  the  officer,  held,  evidence  of  fraud  in  the  reconveyance 
from  B.  was  not  admissible,  to  prove  fraud  in  the  reconveyance 
from  A.  —  B<yyd  v.  Broum^  xvii.  463. 

9.  A.,  the  owner  of  a  vessel,  gave  a  bill  of  sale  of  her,  without 
consideration,  to  C,  in  order  to  prevent  an  attachment  by  his 
creditors  ;  and  C,  with  A.'s  consent,  conveyed  her  to  B.,  one  of 
the  creditors.  Held,  B.'s  title  was  valid  against  the  other  credi- 
tors.—  Ibid. 

10.  After  the  latter  conveyance,  the  officer,  who  had  previously 
attached  the  vessel  on  behalf  of  the  other  creditors,  discharged 
the  keeper,  and  delivered  the  vessel,  then  lying  at  A.'s  wharf,  to 
B.  Held,  such  delivery,  if  made  with  the  consent  and  on  behalf 
of  A.,  was  valid.  —  Ibid. 

11.  B.,  in  consideration  of  the  conveyance  to  him,  agreed  to 
indorse  a  certain  sum  on  a  note  against  A.  The  vessel  was  sub- 
sequently attached  by  A.'s  creditors.  Held,  if  the  indorsement 
was  subsequent  to  the  attachment,  and  ante-dated,  these  facts  were 
not  conclusive  evidence  of  fraud  in  the  transfer,  but  were  for 
the  consideration  of  the  jury.  —  Ibid. 

12.  A  father  gave  to  his  daughter,  who  was  of  age  and  lived 
with  him,  a  female  calf,  whose  dam  was  dead,  if  she  would  bring 
it  up.  She  brought  it  up  by  hand,  it  was  fed  on  his  farm,  and 
its  milk,  after  it  had  grown  up,  used  in  the  family.  He  made  no 
charge  for  her  board  or  for  keeping  the  cow,  nor  she  for  her  work 
or  for  the  milk.  The  cow  having  been  attached  as  the  father's, 
held,  there  was  sufficient  proof  of  a  gift  and  delivery  to  vest  a  title 
in  the  daughter,  and  the  attachment  must  fail.  ^-  Martritk  v.  Lm- 
fieldj  xxi.  325. 
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D.  What  constitutes  a  sale,  as  to  creditors  of  the  vendee. 

The  plaintifTs,  machinists  in  Connecticut,  agreed  to  furnish  one 
A.  with  a  ponderous  machine,  weighing  about  eight  tons,  to  be 
carted  by  them  and  put  up  in  A.'s  mill  in  Worcester.  Kit  should 
work  to  A.'s  satisfaction,  he  was  to  pay  for  it,  otherwise  it  was  to 
be  taken  away.  The  machine  was  accordingly  placed  in  a  new 
mill,  which  had  been  prepared  to  match  it ;  but,  before  being  fully 
set  up,  or  all  the  material  parts  furnished,  it  was  put  in  operation 
for  trial.  A.  was  not  satisfied  with  the  experiment.  The  same 
day,  it  was  attached  as  his  property.  Held,  the  property  bad  not 
passed  to  A.,  and  the  plaintiffs  might  maintain  trespass  against  the 
officer,  being  sufficiently  in  possession  of  the  property  for  this 
purpose*  —  Phelps  v.  Willard^  xvi.  29. 


E.  Warranty ;  deceit ;  rescindmg  of  a  sale. 

1.  In  an  action  for  deceit  in  the  sale  of  goods,  by  written  con- 
tract, parol  proof  of  warranty  is  admissible,  only  to  the  point  of 
representation  ;  and  a  judgment  for  the  defendant  is  no  bar  to  any 
action,  founded  on  a  contract  made  on  good  consideration,  in  re* 
gard  to  the  subject  matter,  and  not  involving  the  charge  of  falsity 
or  deceit.  —  SaUm^  ^c.  v.  Adams^  xxiii.  256. 

2.  The  purchaser  of  a  chattel  cannot  rescind  the  sale  without 
returning  it,  if  it  is  of  any  value,  or  the  loss  of  it  any  injury.  — 
Perky  v.  Balch^  xxiii.  283. 

3.  In  an  action  upon  a  note  given  for  the  price  of  a  chattel,  by 
the  payee,  the  defendant,  in  mitigation  of  damages,  may  s6t  up  a 
partial  failure  of  consideration,  deception  as  to  its  quality  or  val- 
ue, or  breach  of  warranty.  —  Ibid. 

4.  Where  a  sale  of  land  is  effected,  by  means  of  fraudulent 
representations  of  the  vendor,  for  more  than  its  value,  and  he 
takes  back  a  mortgage  to  secure  the  price,  the  purchaser  may  re-r 
scind  the  sale,  though  his  right  of  redemption  is  under  attachment 
by  his  creditors  ;  because  the  vendor  is  substantially  in  the  same 
situation  as  before  the  sale.  —  Holbrook  v.  Burty  xxii.  546. 

5.  Whether  a  sale  is  rescinded  in  reasonable  time,  is  a  question 
jof  law,  the  facts  being  admitted.  —  Ibid. 

6.  Where  land  is  sold  by  means  of  fraudulent  representations, 
made  in  relation  to  a  matter  which  is  the  subject  of  a  previous 
guaranty,  but  between  different  parties  ;  the  vendee  is  not  boun(| 
to  resort  to  such  guaranty,  but  may  rescind  the  sale.  —  Ibid. 
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7.  In  an  action  against  a  vendee,  upon  a  bond  given  for  tbe 
price  of  the  thing  sold,  the  contract  of  sale  being  in  writing,  evi- 
dence is  admissible  of  prior  verbal  representations  made  by  the 
vendor,  for  tbe  purpose  of  showing  fraud  on  his  part,  though  it 
would  not  be  admissible  to  prove  a  warranty.  —  Ibid, 

S.  Evidence  of  fraudulent  representations  by  a  vendor  is  imma- 
terial, unless  the  purchaser  relied  upon  them,  or  if  he  had  full 
means  of  detecting  the  fraud  by  inspection.  But  he  will  be  pre- 
sumed to  have  relied  upon  them,  unless  the  contrary  is  proved.  — 
Ibid.     Sakmj  ^c.  v.  Mams,  xxiii.  256. 

9.  Action  on  the  case,  for  deceit  in  the  sale  of  certain  shoes. 
The  plaintiffs  offered  evidence,  that  the  boxes  containing  them 
were  piled  in  an  inconvenient  place,  and  apparently  so  arranged  as 
to  prevent  a  fair  and  full  examination.  In  answer  to  this,  the  de- 
fendants offered  a  witness,  to  testify  that  he  had  examined  the 
same  shoes  at  about  the  same  time,  at  the  same  place,  and  under 
the  same  circumstances,  with  a  view  to  purchasing,  and  that  the 
defendants  gave  him  every  facility  for  a  full  examination.  —  Ibid. 

10.  If  a  written  contract  of  sale  contains  an  express  warranty, 
and  the  purchaser  brings  an  action  on  the  case  against  the  seller, 
in  the  old  form,  alleging  the  warranty  and  its  falsity,  and  fails  there- 
in ;  it  seems,  the  verdict  and  judgment  will  be  a  bar  to  assumpsit 
on  the  warranty.  —  Ibid. 

11.  Sale  to  the  plaintiff  by  an  auctioneer,  of  goods  consigned 
to  him  by  the  defendants,  on  condition  that  no  allowance  should  be 
made  for  damage  unless  applied  for  within  three  days,  when  the 
bills  were  to  be  settled.  Held,  neither  the  defendants  nor  the 
auctioneers  were  liable  beyond  the  time  specified  for  damage, 
though  not  discovered  till  after  such  time.  —  Atkins  v.  HowCj 
xviii.  16. 

12.  In  an  action  to  recover  back  the  price  of  the  goods,  held, 
evidence  was  not  admissible  of  a  custom  of  merchants,  for  pur- 
chasers at  auction  to  return  the  goods  to  the  owners,  and  for  the 
latter  to  receive  them  or  make  allowances,  after  the  three  days  ex- 
pired, if  within  a  reasonable  time  of  the  sale,  -rrr  Ibid. 

13.  Held,  the  purchaser  could  not  object  that  the  period  of 
three  days  was  unreasonably  short  for  the  purpose  above  stated. — 
Ibid. 

14.  Barrels  of  mackerel,  branded  under  the  inspection  laws  as 
No.  1  and  No.  2  mackerel,  were  sold  in  the  spring,  and  described 
as  such  in  the  bill  of  parcels.  Held,  such  description  was  not  a 
warranty  that  the  mackerel  were  free  from  rust  at  the  time  of  sale, 
though  mackerel  affected  by  rust  are  not  considered  as  No.  1  and 
No.  2.  —  Winsar  v.  Lombard^  xviii.  67. 
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15.  Tenants  in  common  of  a  vessel,  not  jointly  engaged  in 
buying  or  building  ships  for  sale,  do  not  stand  in  a  relation  of  mu- 
tual trust  in  the  respect  to  the  sale  of  such  vessel,  which  requires 
each  in  his  dealings  with  the  oth*er,  to  communicate  all  the  facts 
within  his  knowledge,  that  may  affect  the  price  or  value  ;  but  they 
may  deal  with  each  other,  as  if  they  were  owners  of  separate 
property.  —  Matthews  v.  Bliss. 

16.  Thus  one  may  contract  with  a  third  person  to  sell  him  the 
whole  vessel,  and  afterwards  lawfully  bargain  with  the  other  for  his 
share  at  a  lower  rate,  without  disclosing  to  him  the  former  agree- 
ment. —  Ibid, 

17.  But  any  studied  effort  to  conceal  this  fact,  or  any,  however 
slight,  false  and  fraudulent  suggestion  or  representation,  will  avoid 
the  contract,  even  though  such  representation  was  not  the  pre- 
dominant motive,  if  it  was  any  inducement,  to  the  buyer.  —  Ibid. 

18.  In  an  action  by  one  tenant  in  common  against  another,  who 
had  bought  his  share  of  the  vessel  under  the  above  circumstances, 
upon  the  ground  of  fraudulent  representations  ;  held,  the  defendant 
might  offer  evidence  tending  to  prove,  that  he  gave  the  full  value 
of  the  vessel,  in  order  to  disprove  fraud,  and  that  this  evidence 
was  proper  for  the  consideration  of  the  jury,  upon  the  question  of 
damages  ;  but  that  the  price  at  which  the  defendant  had  agreed  to 
sell  was  strong,  though  not  conclusive  evidence  of  the  value.  — 
Ibid. 


1.  The  teacher  of  a  public  school  is  not  liable  to  kn  action  by 
a  parent,  for  refusing  to  instruct  his  children.  —  Spear  v.  Ctim- 
mingSy  xxiii.  224. 

2.  A  town  may  change  the  limits  of  an  existing  school-district. 
—  Allen  V.  School'Districty  Sfc.  xv.  35. 

3.  Action  against  a  school-district  for  rent  of  the  school-room. 
Held,  the  committee  by  whom  it  was  hired  was  competent  to 
prove  the  contract,  and  the  occupation  of  the  room.  —  Ibid. 

4.  The  action  maybe  maintained,  though  the  school  was  in  part 
supported  by  private  contributions,  and  therefore  longer  continued 
than  it  would  otherwise  be,  though  the  teachers  were  not  legally 
employed  nor  duly  qualified,  and  though  the  town  did  not  legally 
appropriate  or  distribute  the  funds  raised  for  schools.  —  Ibid.    , 

5.  When  a  town  abolishes  school-districts  and  forms  new  ones  ; 
the  school-houses  become  the  property  ^f  those  districts,  which 


404  SCHOOL. 

iaclude  them  within  their  limits*  —  Sehoalj  ^e.  y.  Richardson, 
xxiii.  62. 

6.  Held,  this  rule  applied  to  a  wooden  school-house,  built  by 
an  old  district,  which  became  parts  of  two  new  ones,  on  land  oc- 
cupied by  the  district  under  a  parol  lease,  the  rent  of  which  had 
not  been  paid.  —  Ibid. 

7.  Pending  an  action,  brought  in  the  name  of  a  school-district 
not  duly  organized,  the  district  organized,  and  ratified  the  prosecu- 
tion of  the  suit.  Held,  such  ratification  was  valid  and  efiectual. 
—  Ibid. 

8.  The  clerk  of  a  school-district  having  removed  into  an  ad- 
joining district  in  the  same  town,  and  another  person  being  chosen 
in  his  stead  ;  held,  the  former  might  still  act  as  clerk.  —  tViliiams 
V.  Schoolj  ^c.  xxi.  75. 

9.  A  warrant  for  a  regular,  annual  town-meeting  contained  arti- 
cles "  to  choose  all  necessary  town  officers,"  and  "  to  choose  all 
necessary  committees."  The  law  allowed  the  election  of  com- 
mittees in  either  of  two  modes,  one  of  which  wa3)  (with  regard 
to  school  committees)  for  each  district  to  choose  for  itself.  Held, 
under  this  warrant  the  town  might  decide  which  mode  to  adopt, 
and  pass  a  vote  ''  that  each  school-district  choose  their  own  com- 
mittees."—  Bnd. 

10.  The  records  of  a  school-district  did  not  show,  that  at  a 
certain  meeting  a  prudential  committee  was  elected.  Another 
record  was  offered  in  evidence,  which,  the  district  clerk  testified, 
gave  a  true  account  of  the  meeting,  and  which  stated  the  election 
of  such  committee.  He  also  te^ified,  that  both  records  were 
made  by  him,  soon  after  the  meeting,  from  loose  memoranda  made 
at  the  time  of  the  meeting.  Held,  as  the  records  were  both 
originals,  of  equal  authority,  and  not  inconsistent,  the  election  was 
duly  proved.  —  Ibid. 

11.  The  defendant,  as  clerk  of  a  school-district,  certified  to 
the  assessors,  that,  at  a  legal  meeting  of  the  district,  it  was  voted 
to  raise  a  sum  of  money,  which  they  thereupon  assessed.  For 
non-payment  of  this  tax,  the  plaintiff  was  arrested.  In  an  action 
of  the  case  brought  by  him,  held,  the  defendant  was  not  liable, 
upon  the  ground  of  irregularity  in  the  calling  of  the  meeting  which 
elected  him,  or  Hlegality  in  the  calling  and  proceedings  of  the 
-meeting  at  which  such  vole  was  passed.  —•Allen  v.  Metcalfe  xvii. 
208. 
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1.  A  scire  facms  can  issue  only  from  the  court  having  the  rec- 
ord upon  which  it  is  founded. —  Osgood  v.  Thurston^  xxiii.  110. 

2.  A  writ  of  scire  facias  against  bail,  founded  on  a  judgment 
of  the  Supreme  Court  against  the  principal,  was  issued  from  the 
Court  of  Common  Pleas.  The  defendant  appeared  and  pleaded. 
Held,  this  did  not  give  the  latter  court  lurisdiction  of  the  case, 
the  writ  being  on  its  face  a  nullity  ;  that  the  Supreme  Court  had 
no  appellate  jurisdiction  ;  and  that  the  writ  could  not  be  amended, 
by  substituting,  for  words  which  imported  that  it  issued  from  the 
court  below,  those  which  would  make  it  a  writ  issued  by  the  Su- 
preme Court.  —  Ibid. 

3.  Held,  as  without  plea  or  appearance  the  Court  would  ex  of- 
Jicio  have  quashed  the  writ,  the  defendant  was  not  entitled  to 

costs.  —  Ibid. 

4.  Where  an  execution  is  returned  satisfied  by  a  levy  upon 
property,  which  proves  afterwards  not  to  have  belonged  to  the 
debtor,  and  the  creditor  thereupon  refunds  the  money  received  by 
him  ;  he  may  issue  a  scire  faciei  upon  the  judgment,  without  first 
petitioning  for  special  leave  of  court.  —  Wilson  v.  Greeriy  xix. 
433. 

5.  If  a  writ  of  scire  facias  against  a  trustee  be  lost,  the  plain- 
tiff may  have  leave  to  file  a  copy.  —  Sturtevant  v.  Robinson^ 
xviii.  175. 

6.  If  an  office  copy  cannot  be  had,  but  a  paper  is  produced, 
which,  the  plaintiff's  attorney  makes  affidavit,  is  in  part  a  copy  from 
a  scire  facias  against  another  trustee  in  the  same  suit,  and  in  part 
made  out  from  memory,  and,  as  he  believes,  is  an  exact  or  sub- 
stantial copy  of  the  writ ;  leave  may  properly  be  granted  to  file 
such  paper.  —  Ibid. 


1.  The  rule  settled  in  Massachusetts,  that  in  all  creeks,  coves, 
and  other  places  upon  salt  water  where  the  sea  ebbs  and  flows,  the 
proprietor  of  the  upland  owns  the  flats  to  low-water  mark,  or  to 
the  distance  of  one  hundred  rods,  if  the  sea  ebbs  farther  than  that ; 
applies  to  the  shores  of  the  open  sea.  —  Sale  v.  Prattj  xix.  191. 

2.  An  owner  of  flats  cannot  claim  title  beyond  a  creek  in  which 
the  sea  ebbs  and  flows,  and  from  which  the  tide  does  not  wholly 
ebb.  —  Sparhawk  v.  Bullard^  1  Met.  96. 
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3.  Under  the  coloDial  ordinance  of  1641,  the  ebb  of  the  tide, 
when  from  natural  causes  it  ebbs  the  lowest,  not  the  average  or 
common  ebb,  is  to  be  considered  as  low-water  mark.  —  Ibid. 


1.  By  the  Revised  Statutes,  c.  142,  magistrates  are  authorized 
to  issue  warrants,  to  search  for  and  seize  lottery  tickets,  or  mate- 
rials for  a  lottery  unlawfully  made,  provided  or  procured  for  the 
purpose  of  drawing  a  lottery.  Held,  not  to  be  unconstitutional, 
under  the  fourteenth  article  of  the  Declaration  of  Rights.  —  Com- 
monweaUh  v.  JDana,  2  Met.  329. 

2.  A  search  warrant,  issued  under  this  act,  described  the  house 
or  place  where  tickets,  &c.,  were  believed  to  be  concealed,  as 
"  the  office  of  D.,"  stating  its  number  and  street  correctly.  The 
office  was  in  fact  occupied  by  D.  &  A.    Held,  sufficient.  —  Ibid, 

3.  If  a  search  warrant  is  contained  on  the  same  paper  with  the 
complaint,  and  directs  a  search  for  the  articles  '^  mentioned  in  the 
above  complaint ;  "  this  is  sufficient,  without  any  further  descrip- 
tion of  them.  —  Ibid. 

4.  The  statute  above  named  applies  to,  and  authorizes  the  seiz- 
ure of,  books  connected  with  a  lottery,  as  "  materials  for  a  lot- 
tery."—ftW. 


Jl.  Seisin. 
B.  Disseisin. 


^.  Seisin. 

1.  Writ  of  entry,  on  the  seisin  of  the  demandants'  father,  for 
an  undivided  moiety  of  a  shingle-mill  and  dam,  of  the  land  under 
them,  and  of  the  stream.  Plea,  that  the  father  did  not  die  seised. 
It  appeared,  that,  in  1775,  the  great  grandfather  of  the  demand- 
ants, owning  the  lapd  including  the  mill-stream,  by  simultaneous 
deeds  conveyed  the  land  on  the  south  side  of  the  stream,  with  an 
undivided  moiety  of  the  old  mill,  to  his  son  A.,  the  other  moiety 
of  the  old  mill  to  his  son  B.,  the  demandants'  grandfather,  and 
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the  land  north  of  the  stream  to  his  daughters.  In  1786,  the  old 
mill  was  abandoned,  and  A.  &  B.  built  a  new  dam,  lower  down, 
and  a  grist-mill,  at  their  joint  expense,  A.  building  the  southern, 
and  B.  the  northern  half  of  the  dam  ;  and  they  occupied  the  mill 
in  common  till  B.'s  death  in  1807.  B.  devised  one  half  of  his 
right  in  the  grist-mill  to  his  widow,  so  long  as  she  remained  unmar- 
ried, and  made  his  son,  the  father  of  the  demandant,  residuary 
devisee.  There  was  no  evidence  that  the  widow  ever  entered 
under  the  devise,  and  the  demandants'  father  occupied  the  mill  in 
common  with  A.,  from  the  death  of  B.,  till  1816,  when  the  dam 
gave  way,  and  the  grist-mill  was  not  afterwards  used.  B.,  being 
told  by  A.  that  he  had  no  title  to  the  land  on  which  the  dam 
stood,  answered,  that  his  father  said,  he  might  go  on  and  build. 
The  demandants'  father  died  in  1818.  Afterwards,  B.'s  widow 
died,  not  having  again  married.  In  1827,  A.  conveyed  all  his 
land  to  the  tenant,  who  rebuilt  the  dam,  removed  the  grist-mill, 
and  erected  the  shingle-mill  on  the  same  site.  Held,  the  evidence 
proved  a  seisin  in  the  demandants'  father  of  the  moiety  demanded. 
—  Miller  v.  Miller,  xv.  67. 

2.  The  writ  contained  a  count  for  a  moiety  of  the  site  of  the 
old  mill,  above  mentioned.  Held,  as  no  land  was  granted,  as 
such,  to  the  demandants'  ancestor,  if  the  mill-site  passed  to  him, 
it  was  as  incident  to  the  mill,  and,  by  abandonment  of  the  latter, 
the  title  to  the  former  failed.  —  Ibid. 

3.  The  owner  of  land  conveyed  an  unimproved  parcel  of  it, 
not  fenced  from  the  rest ;  the  grantee,  without  taking  possession, 
mortgaged  it  back  ;  and  the  grantor  continued  to  pasture  his  cattle 
thereon  as  before.  Held,  the  grantee  was  still  seised.  —  Comings 
V.  Little,  xxiv.  266. 

4.  A  devisee  of  vacant  land  may  maintain  a  writ  of  entry  there- 
for, without  an  actual  entry.  —  Green  v.  Chelsea,  xxiv.  71. 

5.  Land  devised,  of  which  the  testator  died  seised,  consisted  of 
flats  which  were  never  enclosed,  not  exclusively  occupied  or 
claimed  by  any  one,  but  used  by  all,  coming  by  land  or  water, 
who  had  occasion  to  pass  over  them,  or  make  some  brief  use  of 
them  by  landing  wood  and  other  articles.  Held,  an  entry  was  not 
necessary  to  give  the  devisee  seisin.  —  Ibid, 

6.  A  deed,  duly  acknowledged  and  recorded,  is  prima  facie  ev- 
idence of  seisin  in  the  grantor  and  in  the  grantee.  —  Ward  v.  FuU 
ler,  XV.  185. 

7.  A  mixed  possession  of  land,  under  a  deed  from  one  without 
title,  does  not  convey  a  seisin,  as  against  one  claiming  by  virtue  of 
a  like  possession.  — Magoun  v.  Lapham,  xxi.  135. 

8.  The  levy  of  an  execution  upon  land  of  the  debtor  gives  the 
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creditor  actual  seisin. — Munrae  v.  Lutu^  1  Met.  462*  — Blood 
V.  Wood,  Ibid.  534. 


B.  Disseisin. 

1.  If  one  of  two  disseisors,  in  possession  of  land  as  tenants  in 
common,  abandon  it,  the  rightful  owner  does  not  receive  the  ben- 
efit of  such  abandonment,  but,  as  against  him,  the  other  disseisor 
holds  the  whole.  —  Mkn  v.  HoUon,  xx.  458. 

2.  Where  land  is  enclosed  by  a  river,  fence  or  road,  and  a 
disseisor  occupies  it  as  near  this  boundary  as  is  convenient,  con- 
sidering the  nature  and  situation  of  the  land,  and  intends  to  occupy 
the  whole  lot ;  this  may  be  an  occupation  of  the  whole,  though 
there  is  a  narrow  strip  by  such  boundary,  not  actually  cultivated. 

—  Ibid. 

3.  The  tenant  fenced  in  a  part  of  the  demandant's  land,  in  or- 
der to  protect  a  crop  on  his  own,  and  cut  a  tree  and  some  brush- 
wood on  this  part,  but  without  intending  to  claim  or  occupy,  or 
exclude  the  demandant  from  it.  Held,  the  demandant  might  elect 
to  consider  himself  disseised.  —  Ibid. 

4.  In  1796,  A.,  owning  one  fourth  of  a  corn-mill  and  the  ap- 
purtenances, conveyed  one  eighth  thereof  to  B.,  and  nearly  at  the 
same  time  agreed  to  sell  the  other  eighth  to  C.  C.  never  took 
a  deed,  but  paid  the  price,  took  possession  of  the  land,  received  a 
share  of  the  tolls,  and  afterwards  conveyed  the  eighth  to  D.,  who, 
with  his  assigns,  retained  quiet  possession  till  1837.  In  1820  or 
1821,  the  mill  having  been  burned,  A.  went  upon  the  site,  and 
forbade  the  persons  claiming  it,  who  were  there,  from  rebuilding  ; 
and  about  seven  years  afterwards,  the  mill  having  been  rebuilt,  be 
went  into  it,  and  declared  to  the  person  in  charge  of  it,  that  be 
owned  one  eighth  of  the  privilege.  No  other  acts  were  proved, 
subsequent  to  1797,  tending  to  show  possession  on  the  part  of  A. 
In  1837,  his  heirs  bring  a  writ  of  right,  declaring  upon  his  seisin 
within  forty  years.  Held,  the  possession  of  C.  and  his  assigns 
was  adverse  to  A.,  and  the  action  would  not  lie.  —  Barkery. 
Salmon,  2  MeU  32. 

5.  Persons  joining  in  a  disseisin  are  joint  tenants.  Hence,  if 
one  of  them  die  seised,  after  peaceable  possession  for  five  years, 
no  descent  is  cast,  and  the  disseisee  still  retains  his  right  of  entry. 

—  Putney  v.  Dresser,  2  Met.  583. 

6.  Where  an  execution  against  A.  is  levied  upon  land  of  B.,  B. 
is  not  thereby  so  far  disseised  that  he  cannot  bring  trespass,  with- 
out reentry,  against  the  judgment  creditor  or  those  acting  under 
him.  —  Blood  v.  Woody  I  Met.  528. 
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7.  Ad  execution  against  A.,Jn  favor  of  C,  was  levied  on  land 
if  B.,  being  part  of  a  large  unenclosed  meadow.  C.  entered  two 
»r  three  times  to  show  the  grass  for  sale,  but  took  no  actual  pos- 
ession.  He  afterwards  advertised  a  sale  of  the  grass,  as  on  his 
and  ;  it  was  accordingly  sold  at  a  distance  from  the  land,  and  cut 
nd  carried  off  by  the  purchaser ;  B.  having  no  actual  notice  of 
he  proceedings.  Held,  B.  might  bring  trespass  against  the  pur- 
baser.  —  Ibid. 

8.  An  adverse  possession  for  twenty  years  or  more  warrants 
he  presumption  of  a  deed,  and  of  the  doing  of  all  acts  necessary 
0  give  It  effect.  — Proprietors^  fyc.  v.  BuUard^  2  Met.  363. 

9.  The  erection  of  a  fence  on  wild  land,  by  felling  trees  and 
ipping  them  together,  will  not  warrant  a  jury  in  presuming  that  the 
•wner  of  the  land  had  notice  thereof ;  nor  does  it  constitute  a  dis- 
eisin.  —  Cobum  v.  Hollisy  3  Met.  125. 

10.  If  one  tenant  in  common  conveys  the  whole  estate,  and  the 
;rantee  procures  the  deed  to  be  recorded,  takes  possession,  claim- 
ag  title  to  the  whole,  and  openly  exercises  acts  of  ownership ;  the 
thers  are  disseised,  and  cannot  validly  convey  to  a  third  person. 
—  Parker  v.  Proprietors^  ^c.  3  Met.  91. 

11.  Where  there  are  several  tenants  in  common,  some  of  whom 
onvey  their  shares  to  A.,  who  afterwards  conveys  the  whole  es- 
ate  to  B.,  and  B.  enters,  claiming  the  whole,  disseises  the  co-ten* 
nts,  and  then  conveys  the  whole  to  C,  who  also  enters,  claiming 
be  whole,  and  the  co-tenants  then  convey  their  shares  to  D.,  who 
mpleads  C.  in  a  writ  of  entry  ;  C.  is  not  estopped  by  the  deeds 
o  A.  to  claim  by  disseisin.  —  Ibid, 


1.  The  offence  of  breaking  and  entering  in  the  night-time  ^'  a 
lOuse  not  occupied  as  a  dwelling-house,"  and  stealing  therein 
;oods  of  the  value  of  less  than  $  100,  was  only  a  simple  larceny, 
md  not  punishable  by  solitary  imprisonment,  and  confinement  to 
lard  labor  for  two  years,  either  by  St.  1804,  c.  143,  or  St.  1805, 
?.  101.  —  Wilde  V.  CommonweaUhj  2  Met.  408. 

2.  One  convicted  in  1833,  under  St.  1815,  c.  136,  of  cheating 
by  false  pretences,  might  legally  be  sentenced  to  pay  a  fine  and 
costs  within  a  certain  time,  and  in  default  thereof  to  ]>e  imprisoned, 
according  to  St.  1788,  c.  53.  •—  Ibid. 
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3.  A  sentence  of  iroprisoiiineDt,  upon  oon-payiDent  of  a  fioe 
and  costs  within  a  certain  time,  is  for  the  ofTenee  oorooiitted,  not 
for  such  non-payment.  And,  upon  the  (ailure  to  paj  the  fine,  &e., 
at  the  time,  this  part  of  the  sentence  becomes  niiU,  and  only  that 
for  the  imprtsomnent  xeaiainB  in  force.  —  Ibid.  • 

4.  Neither  St.  1812,  c.  134,  nor  St.  1815,  c.  136,  authorized 
a  sentence  to  solitary  imprisonment,  for  cheating  by  false  pre- 
tences, in  addition  to  confinement  to  hard  labor. — Ibid. 

5.  Section  19,  c.  143,  of  the  Revised  Statutes,  does  not  author- 
ize the  sentencing  of  a  convict  to  the  house  of  correction,  for  a 
longer  term  than  that  for  which  he  was  sent  to  the  county  jail  for 
the  same  cause,  by  §  17,  c.  126.  —  Sheperd  v.  Cl0mm(m¥>taUhj  2 
Met.  419. 

6.  By  the  **  act  to  amend  the  Revised  Statutes,"  as  well  as 
previous  acts,  if  an  indictment  recites,  and  the  verdict  finds,  two 
j^evious  cpDvictions  and  sentences  to  the  slate  prison  ;  the  addi- 
tjooal  punishment  prescribed  by  such  act  ought  to  be  included  in 
the  sentence  upon  this  verdict^, and  a  subsequent  information  does 
not  lie,  for  the  purpose  of  awarding  it. — Fknably  v.  ComaiontMaftA, 
2  Met.  413. 

7.  One  who  has  been  sentenced  to  additional  punishment  for  a 
second,  is  still  liable  to  it  for  a  third,  ofience.  —  Ibid. 

6.  By  Revised  Statutes,  c.  126,  stealing  in  a  dwelling-house, 
in  the  night-time,  property  of  less  value  than  ^  100,  is  punishable 
as  simple  larceny  only,  by  imprisonment  not  over  one  year.  But 
such  stealing  in  the  day-time  is  punishable  as  an  aggravated  larce- 
ny, by  imprisonment  in  the  state  prison  not  more  than  five  years, 
or  in  the  county  jail  not  more  than  two  years.  —  Hopkins  v.  Com- 
montoeaUhy'  3  Met.  460. 

9.  If  an  indictment,  for  stealing  in  a  dwelling-house  property  of 
less  value  than  $  100,  does  not  allege  that  the  act  was  done  in  the 
day-time,  the  defendant  can  be  sentenced  for  simple  larceny  only  ; 
and  a  sentence  to  more  than  one  year's  imprisonment  will  be  re- 
versed on  writ  of  error.  —  Ibid, 

10.  Where  a  defendant  was  convicted,  in  16125,  on  an  indiot* 
ment  charging  him  with  breaking  and  entering  a  shop  in  the  night- 
time, with  intent  to  steal,  and  stealing  ther^rom,  and  alleging  that 
he  had,  in  1618,  been  convicted  of  two  similar  chances,  thereupon 
sentenced  to  the  state  prison,  and  discharged  therefrom  ;  held,  a 
sentence  to  three  days'  solitary  imprisonment,  and  five  years'  con- 
finement to  hard  lanor,  in  the  state  prison,  was  not  erroneous, 
though  by  the  law  then  in  force  he  should  have  been  sentenced  for 
life.  —  Phillips  v.  Commonwealth^  3  Met.  588. 
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11.  Wkere  ^  defendant,  in  May  1832,  was  cotwicled  of  larcenf 
I  a  dwelling-house,  committed  in  March  1832,  and  sentenced  to 
te  state  prison,  and  an  information  for  additional  punishment  was 
led  against  him,  and  found  true  in  1836,  alleging  that  he  had  bees 
vice  before  convicted,  sentenced  to,i  and  discharged  from^  the 
ate  prison  ;  held,  a  sentence  to  the  additional  punishment  of  one 
ay's  solitary  imprisonment,  and  seven  years'  hard  labor  in  the 
ate 'prison,  was  well  warranted  by  the  law  then  in  force.  —  Ibid, 

12.  By  8i.  1827,  c.  118,  §  19,  20,  where  one  cocnric^  of  ai 
rime,  which  is  punished  by  confinemeni  to  hard  hhot  ^^  for  any 
!rm  of  years,"  has  been  previously  sentenced  to  alike  punishment, 
3  shall  be  sentenced  to  punishment  in  addition  to  that  prescribed 
Y  law  for  the  offence  of  which  he  shall  be  convicted.  Held,  one 
jntenced  to  confinement  to  hard  labor  for  life  came  within  the 
spression  "term  of  years. '^ — Commonwealth  v.  Evans^  xvi. 
48. 

13.  Held,  these  sections  were  not  repealed  by  St.  1832,  c.  73, 
r  1833,  c.  85.  — Ibid. 

14.  While  9  convict  in  the  state  prisoa  was  Eable  to  additional 
LHiishmefit,  under  St.  1827^  c.  118,'  in  consequence  of  having 
sen  twice  convicted  and  sentenced  to  confinement,  St.  1832y 

73,  was  passed,  making  a  convict  liable  to  additional  punish- 
lent,  only  where  he  had  befen  twice  discharged  from  imprison- 
lent ;  but.  before  the  prisoner  was  released  from  confinement  upon 
is  secondf  sentence,  this  act  was  repealed.  Held,  (the  act  of  1827 
Dt  being  repealed,)  that  the  act  of  1832  suspended,  while 
I  force,  but  did  not  discharge,  the  prisoner's  liability  to  additional 
unishment.  —  Commonwealth  y.  Getchelly  xvi.  452. 
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1.  In  an  action  against  two,  by  the  administrator  of  an  insolvent 
state,  upon  a  joint  debt,  the  defendants  cannot  set  off  their  sev- 
ral  claims,  allowed  by  the  commissioners  of  insolvency,  against 
le  insolvent  estate.  —  Fulkr  v.  Wright^  xviii.  403. 

^.  Where,  after  commencement  of  suit  by  an  administrator,  the 
state  is  represented  insolvent,  the  defendant  may  set  off  a  note 
gainst  the  intestate  which  falls  due  pending  the  suit,  though  not 
ue  and  payable  when  it  was  commenced.  —  Bigelow  v.  Folger^ 
:  Met.  255. 

3.  It  seems,  a  debt  of  an  insolvent  intestate^  sohendum  in  fih 
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turo,  may  always  be  set  off  in  a  suit  by  his   administrator.  — - 
Ibid. 

4.  In  an  action  by  an  administrator  to  recover  a  debt  due  to  his 
intestate,  the  defendant  may  file  in  set-off  a  demand  for  money 
paid  by  him,  to  defray  the  funeral  expenses  of  the  deceased.  — 
Mams  V.  Butts j  xvi.  343.  But  he  cannot  avail  himself  of  such 
demand  as  a  payment.  —  Ibid. 

5.  A  plaintiff  may  object  to  a  set-off  on  the  ground  that  it  was 
not  seasonably  filed,  although  he  has  previously  without  success 
contested  the  merits  of  the  claim,  r—  Ibid. 

6.  A.,  the  maker  of  a  note,  being  sued  by  B.,  the  payee,  offers 
in  set-off  a  claim  against  C,  upon  which  B.  was  not  originally 
liable,  on  the  ground  that  B.  had  legally  contracted  that  A.  should 
receive  such  claim  from  B.'s  estate  after  his  decease.  Held,  the 
off-set  was  not  admissible.  —  Foot  v.  Martin^  1  Met.  273. 

7.  A  negotiable  note,  payable  on  demand,  was  transferred  and 
delivered  by  A.,  the  payee,  to  B.,  within  a  month  from  date,  for 
valuable  consideration,  but  not  indorsed  till  two  years  afterwards. 
In  an  action  by  B.  against  the  makers,  held,  they  could  not  set 
off  a  demand  due  to  them  from  A.  at  the  time  of  the  making  and 
delivering  of  the  note.  —  Ranger  v.  Cary^  1  Met.  369. 

8.  By  the  Revised  Statutes,  c.  96,  §  8,  where  an  action  is 
brought  against  several,  a  demand  cannot  be  set  off,  unless  due  to 
them  jointly.  Held  applicable,  where  the  defendant  who  holds 
the  claim  is  principal,  and  the  other  defendant  a  surety.  So, 
where  the  plaintiff  sues  as  trustee,  or  for  another's  use  and  benefit. 

—  fTarren  v.  Wellsj  1  Met.  80. 

9.  Where  one  of  several  defendants  has  a  claim  against  the 
plaintiff,  his  remedy  is  under  Revised  Statutes,  c.  90,  §  50,  by 
cross  action  and  set-off  of  judgments,  by  allowance  of  the  court.  — 
Ibid. 

10.  The  English  statutes,  2  Geo.  2,  c.  22,  and  8  Geo.  2, 
c.  24,  in  relation  to  set-off,  were  never  adopted  in  Massachusetts. 

—  Stowers  v.  Barnard ^  xv.  221. 

11.  Under  St.  1784,  c.  28,  §  12,  and  St.  1793,  c.  76,  §  4,  a 
demand  reduced  to  a  judgment  cannot  be  filed  in  set-off.  —  Ibid, 
{Miter^  by  Revised  Statutes,  c.  96,  §  2.) 

12.  By  a  policy  upon  a  vessel,  A.  was  insured  for  whom  it  con- 
cerned ;  and  it  was  indorsed  thereupon,  thai  the  insurance  was 
understood  to  attach  for  A.,  B.  and  C.,  each  one  third,  payable 
to  A.  The  policy  also  provided,  that  any  loss  should  be  paid» 
&c.,  "  all  sums  due  to  the  insurers  from*the  insured  being  first 
deducted."  Held,  in  a  suit  by  A.,  B.  and  C,  the  insurers  could 
not  set  off  a  debt  due  from  A.  —  fVilliams  v.  Ocean^  ^c.  2  Met. 
303. 
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13.  The  defence  of  usury  being  set  up  to  a  claim,  the  plaintiff 
^covered  the  balance  thereof,  after  deducting  the  legal  forfeiture, 
]d  the  defendant  had  judgment  for  costs.  Held,  under  the  Re- 
ised  Statutes,  c.  35,  the  plaintiff,  after  paying  to  the  defendant's 
Ltorney  such  part  of  the  costs  as  belonged  to  him,  might  offset 
is  own  judgment  against  the  balance.  —  Little  v.  Rogers^  2  Met. 
78. 

14.  Taxes  are  neither  judgments  nor  contracts,  and,  therefore, 
>t  a  subject  of  set-off  under  Revised  Statutes,  c.  96.  —  Peirce 
.  City,  ^c.  3  Met.  520. 

15.  Where  an  executor  paid  to  a  guardian  money  not  belonging 
)  his  ward,  and,  after  removal  of  the  executor,  the  administrator 
B  bonis  non  sued  the  guardian  therefor ;  held,  he  could  not  retain, 
y  way  of  set-off,  any  sum  due  the  ward,  as  residuary  legatee,  on 
:count  of  money  received  by  the  executor,  before  his  removal. 
-  Stevens  v.  Goodell,  3  Met.  34. 


(See  Officer.) 

1 .  A  defendant,  whose  goods  were  attached,  and  the  attaching 
reditor,  having  agreed  that  the  goods  should  be  sold  by  the  offi- 
er,  a  deputy-sheriff,  either  at  public  or  private  sale  at  his  discre- 
on,  and  the  proceeds  held  to  respond  the  judgments,  according 
3  the  Revised  Statutes  ;  the  officer  sold  the  goods,  partly  at  auc- 
on,  and  partly  at  private  sale,  received  the  money,  but  did  not 
pply  it  to  the  executions,  though  they  were  seasonably  delivered 
3  him.  Held,  the  sheriff  was  responsible  for  this  default  of  his 
eputy.  —  J^Tew  Hampshire,  4^c.  v.  Vamwn,  1  Met.  34. 

2.  An  officer,  having  arrested  a  party  on  execution,  cannot  le- 
ally  hold  him  in  custody  against  his  will,  in  order  to  procure  an 
iterview  with  the  creditor  or  his  attorney,  for  the  purpose  of  ne- 
otiating  with  the  debtor,  or  of  the  creditor's  giving  further  direc- 
ions  to  the  officer  as  to  the  service  of  the  execution.  —  French 
\  Bancroft,  1  Met.  502. 

3.  If  an  officer  is  directed  to  arrest  upon  execution,  but  not  to 
;ommit  till  further  orders,  he  cannot  legally  arrest.  —  BAd. 

4.  If  an  officer,  being  lawfully  directed  to  arrest  upon  mesne 
)rocess,  take  a  bail-bond,  to  which  the  names  of  the  sureties  are 
brged,  and  thereupon,  /iischarge  the  defendant,  he  is  liable  to  the 
)laintiff. —  Marsh  v.  Bancroft,  1  Met.  497. 
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1.  Tbe  plaintiffs  being  owners  of  a  vesael,.  the  defendants 
i^eed  with  theffi  to  furnish  funds  to  fill  eleven  twelfths  of  her  on 
a  joint  adventure.  The  (unds  fidMng  short  of  this  auEiount,  the 
master  obtained  goods  on  freight  from  the  consignee  for  the  de- 
ficiency, and  the  defendants  received  the  freight.  Held,  the 
I^aintiffs  were  entitled  to  the  fre^bt,  but,  as  this  exceeded  what 
would  have  been  earned  at  the  current  rate,  and  was  allowed  by 
the  consignee,  at  such  high  rate,  instead  of  a  return  conmiissioD, 
which  be  would  have  allowed,  and  which,  by  the  agreement  be- 
tween the  plaintiffs  and  defendants,  would  have  enured  to  the  de- 
fendants* benefit  ;  they  might  deduct  from  the  freight  received  by 
them  the  amount  of  such  commission.  —  Broun  v.  Putnam^  2 
Met.  276. 

2.  The  cargo  of  a  vessel,  consigned  to  the  captain,  was,  with 
the  bill  of  lading,  assigned  by  the  owner  in  trust  for  benefit  of 
creditors,  while  the  vessel  was  at  sea.  Upon  arriving  at  the  port 
of  destination,  the  master  delivered  them,  the  bill  of  lading  not  be- 
ing indorsed,  to  the  plaintiffs,  who  disposed  of  the  cargo,  and  ap- 
plied the  proceeds  to  a  balance  of  account  which  they  held 
against  the  owner.  The  assignees  brought  an  action  against  them  for 
these  proceeds,  and  recovered  judgment  by  default  ;  and  the  plain- 
tiffs bring  this  action  against  the  owner,  for  the  amount  paid  under 
that  judgment.  Held,  they  were  entitled  to  recover,  inasmuch 
as,  it  they  had  any  lien  upon  the  proceeds  of  the  cargo,  they  were 
not  bound  to  set  it  up  in  defence  to  the  former  suit.  —  Barrow  v. 
West^  xxiii.  270. 

3.  The  vendor  of  a  vessel,  which  passes  out  of  his  possessicn» 
and  use,  is  not  Eable  for  supplies  furnished  her  after  delivery  of 
the  bill  of  sale,  though  she  be  mortgaged  back  to  him,  and  contin<- 
ue  enrolled  in  his  name.  —  Brooks  v.  Bondsey^  xvii.  441. 

4.  Action  for  running  foul  of  the  plaintiff's  vessel,  with  the 
vessel  of  the  defendant,  in  the  night,  the  former  having  no  light 
exhibited  at  the  time,  and  being  at  anchor  in  a  harbor.  Held, 
there  is  no  positive  law  or  general  usage,  which  always  requires  a 
light  under  these  circumstances,  but  the  question,  whether  in  the 
absence  of  one  an  action  lies  for  an  injury,  depends  on  the  facts 
in  each  case.  —  Carsky  v.  White,  xxi.  254. 

5.  The  guardian  of  the  Chappequiddic  Indians  consented  that 
A.,  one  of  the  tribe,  might  ship  for  a  whaling  voyage,  and  author- 
ized B.  to  furnish  him  an  outfit  for  a  voy^age,  not  designating  what 
voyage.  B.  furnished  A.  with  supplies,  wbicbhe  spent  or  other- 
wise disposed  of.     A.  afterwards  shipped  on  a  whaling  voyage, 
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he  owners  of  the  ship  not  knowing  that  he  was  a  Chappequiddic 
ndian,  until  the  ship  had  sailed,  aad  they  had  advanced  the  full 
mount  of  his  lay.  A.  having  died  on  the  voyage,  his  administra- 
or  brings  an  action  against  the  ship-owners  for  his  lay,  relying 
ipon  St.  1827,  c.  114,  ^^for  the  better  regulation,  &c.,  of  the  In- 
liaos,  •fcG.,in  Dukes's  Couoty."  Held,  the  actioo  could  not  be 
ustained ThaxUr  v.  Qrinnell,  %  M«t.  13. 

6.  The  owners  of  a  fishing-vessel  may  hire  men  to  navigate  her 
nd  fish  for  their  account,  on  wages  instead  of  shares  ;  and,  if  one 
f  them  act  as  master,  and  the  rest  do  not  interfere  in  the  man- 
gement  of  the  vessel,  be  will  be  held  their  agent,  and  such  a 
ODtract  made  by  him  in  his  own  name  will  enure  to  their  use,  and 
e  binding  on  them.  —  Baker  v,  Corey ^  xix.  496. 

7.  A  seaman,  having  contracted  for  wages  on  a  fishing  voyage, 
^as  induced,  by  fraudulent  misrepresentations,  to  sign  shipping 
rticleSj  agreeing  to  pay  him  bv  a  share  of  the  fish.  Held,  the 
rst  agreement  still  remained  in  force.  —  Ibid. 

8.  The  crew  of  a  vessel  bound  on  a  wfaaliog^voyage  signed  the 
sual  shipping-paper,  containing  this  clause.  *— ^'  If  the  crew  or 
itber  of  them  is  prevented  by  sickness  or  death,  from  performing 
lid  voyage  in  said  ship,  he  or  they,  so  falling  short,  shall  receive 
f  his  lay  or  share,  in  proportion  as  the  time  served  on  board  is  to 
le  whole  time  said  ship  is  performing  her  voyage."  Eight  months 
om  the  commencemenC  ot  the  voyage,  a  seaman  joined  the  ship 
id  signed  the  paper,  and  five  months  before  the  end  of  the  voyage 
as  discharged.  At  the  time  of  his  discharge,  the  master  gave 
im  an  order  on  the  owners,  for  '^  the  net  amount  of  his  share 
f  oil,  &c.,  according  to  his  services  on  board  said  ship^  agree- 
Dle  to  his  contract  specified  in  the  shipping-paper  of  said  ship." 
[eld,  by  this  order  the  seaman  was  entitled  to  receive  his  share, 
:cording  to  the  paper,  for  the  time  that  he  served,  but  not  for  . 
le  whole  voyage,  nor  that  part  of  it  subsequent  to  his  discharge. 

-  Shaw  V.  Mitchelly  2  Met.  65. 


S||0|i::tirraKfti||. 


It  seems,  there  is  no  statutory  provision  against  breaking  and 
itering  in  the  night-time  a  shop  adjoining  or  occupied  with  a 
welling-house,  with  intent  to  commit  a  fdony  ;  or  against  larceny 
I  a  shop  in  the  night,  as  distinct  from  simple  larceny.  —  Com- 
,onwealth  v.  Tuck^  xx.  356. 


416  SLANDER.  —  SLAVE. 

(See  LibeL) 

1.  At  a  public  auction  sale  of  the  books  of  the  Lancaster 
reading-room,  the  defendant  spoke  the  following  words  :  —  "  We 
offer  these  books  under  a  disadvantage,  for  the  library  has  been 
plundered  by  Deacon  C,"  the  plaintiff.  Held,  these  words  were 
not  actionable,  there  being  no  averment  or  colloquium  in  the  dec- 
laration, showing  that  they  were  used  to  denote  a  felonious  taking  ; 
and,  though  the  word  "  plunder  "  ordinarily  imports  a  wrongful  ac- 
quisition of  property,  it  does  not  express  the  precise  nature  of  the 
wrong.  —  Carter  v.  Andrews^  xvi.  1. 

2.  Action  for  slander,  alleging,  generally,  that  the  defendant 
charged  the  plaintiff  with  theft.  Held,  the  plaintiff  might  give  in 
evidence  any  words,  which,  though  in  their  ordinary  sense  doubt- 
ful or  innocent,  might  be  shown  by  the  aid  of  averments  and  innu- 
endoes, under  the  circumstances,  to  be  equivocal  or  ironical,  in- 
tended and  understood  to  charge  such  crime  upon  the  plaintiff.  — 
Pond  V.  Hartwell,  xvii.  269. 

3.  Such  a  general  count  is  good.  — Allen  v.  Perkins,  xvii.  369. 

4.  Under  it,  the  plaintiff  may  prove,  that  the  words,  though  not 
jper  8e  actionable,  were  made  so  by  certain  facts,  that  such  facts 
were  referred  to,  and  in  what  mode  the  words  were  used ; 
though  there  be  no  averment  that  they  were  used  with  reference 
to  any  fact.  —  Ibid. 

5.  Words  spoken  by  a  party  or  counsel  in  the  course  of  judi- 
cial proceedings,  though  such  as  under  other  circumstances  would 
be  actionable,  are  not  so,  if  applicable  and  pertinent  to  the  subject 
of  inquiry,  even  though  uttered  by  the  complainant  in  a  prosecu- 
tion before  a  magistrate,  which  he  is  himself  conducting. —  Hoar 
V.  Woody  3  Met.  193. 


1.  A  citizen  of  one  of  the  United  States  where  negro  slavery 
is  established  by  law,  who  comes  into  Massachusetts  for  any  tem- 
porary purpose,  bringing  a  slave  with  him  as  a  personal  attendant, 
stays  some  time,  but  gains  no  domicil  here,  cannot  restrain  the 
slave  while  here,  nor  carry  him  away  against  bis  consent.  —  Com-' 
monweaUh  v.  Aves^  xviii.  193. 
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2.  A  negro  boy  eight  years  old,  born  and  reared  a  slave  in 
Arkansas,  came  into  Massachusetts  with  his  master's  consent,  as  a 
personal  attendant  of  his  master's  wife,  who  was  here  on  a  visit  to 
her  friends.  The  boy  being  brought  up  on  Habeas  Carpus,  it  ap- 
peared that  the  wife  did  not  claim  custody  of  him  as  a  slave  here, 
nor  intend  to  reconvey  him  to  Arkansas  against  his  will,  but  did 
intend  to  carry  him  back  with  his  consent.  Held,  on  account  of 
the  youth  of  the  boy,  his  consent  would  not  authorize  his  removal 
to  a  state  of  slavery,  and  that  he  should  be  delivered  to  the  guar- 
dians appointed  for  him  by  the  judge  of  probate,  under  Revised 
Statutes,  c.  79,  §  1.  —  CommonweMh  v.  Taylor,  3  Met.  72. 


&tututt. 

1.  The  mere  repeal  of  a  repealing  statute  revives  the  act  re^ 
pealed.  —  Commonwealih  v.  Churchill,  2  Met.  118. 

2.  St.  1840,  c.  1,  by  repealing  St.  1838,  c.  157,  revived  so 
much  of  the  Revised  Statutes,  c.  47,  as  was  repealed  by  the  latter 
act.  —  Ibid. 

3.  By  St.  1834,  c.  2,  actions  of  trespass,  "  now  pending, "  for 
injuries  to  personal  property,  shall  survive,  in  case  of  the  death  of 
either  party.  A  party  died  before  this  act  was  passed,  and 
during  the  continuance  of  the  cause  to  a  term  subsequent  to  its  en- 
actment. Held,  the  act  did  not  apply  to  this  case.  —  Loomis  v. 
Ives,  XV.  436. 

4.  By  the  Revised  Statutes,  c.  112,  §  14,  the  party  prevailing 
upon  a  writ  of  error  recovers  costs.  Held,  this  provision  did  not 
apply  to  a  case  where  the  writ  was  brpiight  before,  but  the  judg-r 
ment  reversed  after,  the  law  took  effect.  -^  Gay  v.  Richardson, 
xviii.  417. 

5.  Under  the  Revised  Statutes,  c.  86,  §  11,  c.  146,  §  5,  ex- 
ceptions may  be  taken  to  a  decision  of  the  Municipal  Court,  in  a 
matter  of  law,  upon  the  trial  of  an  action  commenced  before  these 
statutes  took  effect.  —  J)PManagiU  v.  Ross,  xx.  99. 

6.  The  Revised  Statutes,  c,  47,  §  3,  provided,  that  no  person 
shall  sell  wine,  brandy,  rum,  or  other  spiritous  liquors,  in  a  less 
quantity  than  twenty-eight  gallons,  &c.,  without  license,  under  a 
penalty  of  $  20  for  each  offence.  The  defendant  was  convicted 
under  this  act,  upon  a  charge  of  selling  less  than  twenty-eight  gal- 
lons of  spiritous  liquor.  Before  judgment,  St.  1838,  c.  157, 
was  passed,  providing  that  no  innholder,  &e.,  or  other  person,  shall 
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sell  wajf  brandy)  fre^  or  other  spiritous  liquor  in  a  less  quantity 
than  fiiteen  galloosy  on  pab  of  forfeiting  not  more  than  $  20  nor 
less  than  $  10,  for  each  offence,  and  &t  ^^  the  provisions  of  all 
laws  now  in  force,  inconsistent  with  this  act,  are  hereby  repealed." 
Held,  as  applied  to  this  case,  the  two  acts  were  not  mconsistent, 
with  respect  to  the  seller  and  the  kind  and  quantity  of  the  liquors  ; 
but  that  they  were  so  in  reg»d  to  the  penalty  ;  and,  the  latter 
statute  containing  no  exception  of  pending  prosecutions,  judgmcat 
was  arrested.  — C^mmowireattA  t.  jR'mhaUy  xxi.  373. 

7.  By  St*  1804,  c.  143,  §  7,  a  person  convicted  of  robbery 
^'  shall  be  punished  by  solitary  imprisonment  for  swh  Urm^  not 
exceeding  two  years,"  &c.  Held,  this  meant  a  term  not  exceed- 
ing two  years,  and  the  provision  was  not  void  for  uncertainty.  — 
Evan8  V.  C(ymtnonweaUhy  3  Met.  453. 

8.  By  St.  1804,  c.  125,  a  certain  toll  is  to  be  paid  ^^  for  each 
coach^  chariot,  phaeton,  or  oth^r  four-wheeled  spring  carriage." 
Held,  the  term  coach  was  not  controlled  by  the  words  other  jour- 
wheeM  spring  carriage^  and  that  a  stage-carriage,  the  body  of 
which  was  suspended  on  thorough-braces,  attached  to  four-braced 
iron  packs,  was  a  coachy  within  the  statute.  *—  Howatonic^  ^c.  v. 
jFWnfc,  XV.  443. 

9.  A  statute  of  1699  provided,  that  "  the  great  bridge  "  over 
Charles  River  should  from  time  to  time  be  repaired  and  main- 
tained by  the  towns  of  C.  and  N.,  one  third  of  the  cost  to  bo 
paid  by  N.,  the  rest  by  C.  In  1712,  the  northern  precinct  of  C* 
was  incorporated  into  a  town  by  the  name  of  L.,  upon  the  follow- 
ing terms,  agreed  on  between  L.  and  C.  ;  L«  to  bear  such  part  of 
the  two  thirds  of  the  bridge  as  should  be  according  to  their  pro- 
portion with  C.  annually  in  the  Province  tax,  and  annually  to  pay 
C.  their  part  of  the  expenses.     L.  paid  their  proportion  of  the 

•  two  thirds  till  1781,  when  an  act  was  passed,  repealing  that  part  of 
the  act  of  1599,  which  imposed  the  support  of  the  bridge  partly 
upon  N.  From  1781  to  1831,  C.  repaired  it,  and  demanded  and 
received  of  L.  their  proportion  of  the  whole  cost.  Held,  the 
above-named  repeal  direw  upon  C.  as  it  was  in  1699,  including 
L.,  the  whole  support  of  the  bridge  ;  that  an  intent,,  on  the  part 
of  the  legislature  and  the  parties,  to  this  effect,  was  to  be  infer- 
red from  the  contemporaneous  construction  shown  by  the  usage 
since  1781  ;  and  that  the  act  of  1781  was  passed  with  the  as- 
sent of  such  perties.— ^  Cambridge  v.  Lexington^  xvii.  222. 

10.  If  such  construction  were  doubtfiil,  it  seems,  the  payment 
made  by  L.  for  fifty  years  would  raise  a  presumption  of  a  new 
and  origbal  agreement,  by  which  L.  was  to  pay  the  same  pro* 

Crtion  of  the  whole  expense,  as  it  had  paid  of  the  two  thirds 
fere  N.  was  released.  ^-  iUd* 
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11.  The  St.  of  1731,  settii^  off  the  nortbeastariy  ptrt  of  T. 
aad  incorporatiog  it  under  the  name  of  R.,  describes  a  large  part 
of  the  southwestern  boundary  of  R.,  as  a  straight  line  leading 
from  the  river  to  a  bill,  ^<  excluding  the  land  of  W.,  joining  to 
and  on  the  east  side  of  said  line,  which  is  to  pay  bis  proportion 
of  public  charges  to  the  town  of  T."  Held,  a  permanent  an- 
nexation of  the  land  of  W.  to  T.,  and  not  a  mere  personal  privi- 
lege, ending  with  his  life.  —  fVilliams  v.  Raynham^  xvii.  344. 

12.  By  the  act  of  1734,  incorporating  the  town  of  H.,  a  pratty 
direct  line  was  drawn  across  P.,  as  the  boundary  between  the  two 
towns,  but  it  was  ^^  to  be  understood  that  the  land  of  A.  and  hb 
family,  dwelling  within  the  bounds  of  H.,  should  still  be  and  re- 
main in  the  town  of  P."  This  land  was  owned  and  occupied  by 
A.  and  bis  son  after  him,  till  a  short  time  before  1817,  when  the 
son  died,  and  the  land  was  bought,  and  from  that  time  occupied,  by 
the  plaintiff.  The  owners  had  always  been  taxed  in  P.  till  1821^ 
when  a  tax  was  assessed  upon  the  plaintiff  by  H.  The  son  of 
A.  and  the  plaintiff  had  several  times  been  chosen  and  served  as 
town  officers  in  P.,  within  the  limits  of  which  the  land  lay,  accor- 
ding to  the  maps  of  the  towns,  made  by  their  respective  agents, 
about  the  year  1794.  Held,  by  contemporaneous  construction, 
and,  probably,  by  the  words  of  the  act  of  1734,  the  plaintiff  and 
his  land  belonged  to  P.  —  Ibid. 


Surety. 

Jl.  What  constitutes  one  a  surety ;  and  the  nature  and 
extent  of  his  liability. 

B.  Claims   of   sureties  on  account  of   money  paid  by 

them ;  joint  sureties. 

C.  Discharge  of  a  surety. 


^.  What  constitutes  one  a  surety ;   and  the  nature  and 
extent  of  his  liability*    (See  Bills,  &/c.  D.) 

1.  One  who  puts  his  name  in  blank  upon  the  back  of  a  note, 
being  neither  payee  nor  indorsee,  before  its  delivery  to  the  pay- 
ee, is  a  promisor  and  surety,  and,  if  he  pay  the  note,  must  claim 
as  such  against  the  other  makers,  and  not  as  indorser.  —  Chaffee 
V.  Jonesj  xix.  260. 
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2.  The  plaintiff,  haying  thus  put  his  name  upon  a  note  and  paid 
it)  brought  an  action,  for  money  paid  by  him  as  indorser,  agmnst 
the  principal  and  another  surety  jointly.  It  being  decided,  after 
a  trial,  that  this  form  of  action  would  not  lie  ;  held,  the  plaintiff 
could  not  discontinue  against  the  principal,  and  proceed  as  a  sure- 
ty against  his  co-surety  for  contribution.  -—  Ibid. 

3.  Nor  did  it  make  any  difference,  that  the  plaintiff  put  his 
name  upon  the  note  by  request  of  the  principal,  and  without  the 
knowledge  of  a  surety  who  had  signed  the  face  of  the  note.  — 
Bnd. 

4.  By  St.  1828,  c.  96,  cashiers  were  to  retain  their  places  till 
removed  therefrom,  or  till  other  persons  should  be  appointed.  In 
1831,  this  act  being  in  force,  a  cashier  was  appointed,  and  gave  a 
bond  with  sureties.  In  1832,  he  was  re-appointed,  but  gave  no 
new  bond.  In  1836-37,  he  became  a  defaulter.  The  records 
of  the  directors  stated,  that,  in  1831  and  -32,  he  was  appointed 
"for  the  year  ensuing."  Held,  his  sureties  were  liable  to  suit.  — 
Amheraty  ^c.  v.  Root,  2  Met.  522.     (Dewey,  J.  dissen.) 

5.  Where  a  guardian  makes  sale  of  real  estate,  according  to  a 
license,  under  the  St.  of  1783,  c.  32,  §  5,  upon  the  ground  that 
the  ward  will,  by  such  sale,  and  by  placing  the  proceeds  at  inter- 
est, be  benefited  ;  a  surety  in  the  guardian's  bond  is  not  liable  for  a 
breach  of  his  duty  in  respect  to  the  sale,  and  the  application  of 
the  proceeds.  —  Lyman  v.  Conkey,  1  Met.  317. 

6.  Such  surety  having  been  appointed  judge  of  probate,  and,  as 
such,  decreed  an  allowance  oi  the  guardian's  general  account, 
whereby  the  guardian  charged  himself  with  the  proceeds  of  the 
ward's  real  estate  ;  held,  in  a  suit  on  the  bond  against  such  surety, 
he  might,  notwithstanding  such  decree,  set  up  as  a  defence,  that  the 
charge  was  in  truth  for  the  proceeds  of  real  estate  sold  by  the 
guardian  under  a  license,  and  an  order  to  put  the  proceeds  at  in- 
terest)  for  the  benefit  of  the  ward.  -^  Ibid. 


B.  Claims   of  sureties   on    account  of  money  paid   by 
them ;  joint  sureties, 

1.  Where  several  notes  are  given  by  and  to  the  same  person, 
upon  which  the  holder  recovers  one  judgment,  and  a  surety  on  one 
ot  them  pays  that  one  in  full,  and  afterwards  the  creditor  receives 
from  the  judgment-debtor  either  the  balance  or  the  full  amount  of 
the  judgment ;  the  surety  cannot  recover  back  any  part  of  the 
money  paid  by  him.  —  DaUon  v.  fFoium,  ^c.  xxiv.  257. 
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2.  The  plaintiff,  one  of  four  sureties  in  a  note,  paid  half  of  it 
with  funds  of  the  principal,  and  the  other  half  as  administrator  of 
a  co-surety,  which  latter  sum  was  finally  allowed  him  in  settlement 
of  his  accounts.  Held,  be  could  not  call  upon  another  surety  for 
contribution.  —  Maaon  v.  Lord^  xx.  447. 

3.  The  plaintiff  sued  in  his  own  name,  but  filed  an  instrument 
claiming  to  recover  in  trust  for  the  heirs,  and  promising  to  pay 
them  what  should  be  recovered,  unless  entitled  to  recover  it  for 
his  own  use.  Held,  he  could  not  recover  as  administrator.  — 
Ibid. 

4.  The  cause  of  action  of  one  surety  against  another  or  bis 
representatives,  for  contribution,  accrues  upon  payment  of  the 
debt,  not  before.  —  Wood  v.  Lelandy  1  Met.  387.  (But  see 
Poor  Debtors,) 

5.  If  A.  &  B.  are  joint  sureties,  and  A.  gives  collateral  securi- 
ty for  the  debt,  which  B.  afterwards  pays,  B.  cannot  claim  the 
benefit  of  such  security.  —  BotodUeh  v.  Green,  3  Met.  360. 

6.  Co-sureties,  paying  the  debt  by  a  joint  and  several  note, 
cannot  maintain  several  actions  against  the  principal.  But,  if  one 
of  them  sues  him  alone,  and  the  defendant  does  not  object  on  this 
ground,  and  pays  the  judgment  against  him,  the  plaintiff  in  that  suit 
is  liable  to  the  other  surety  for  one  half  the  amount  recovered, 
whether  it  be  the  whole  or  only  part  of  the  sum  jointly  paid  by 
both.  —  DoolUtU  V.  Dwight,  2  Met.  561. 

7.  A.,  one  of  two  joint  sureties,  with  the  consent  of  B.,  the 
other,  gave  up  security  which  he  had  taken  for  their  joint  benefit, 
taking  from  C.,  the  principal,  a  written  promise  to  pay  the  debt, 
(being  $  1080,)  or  return  the  security.  The  promise  was  not 
fulfilled,  and  the  sureties  paid  the  debt  by  a  joint  and  several  note, 
on  time.  Before  payment  or  maturity  of  the  note,  A.  sued  C. 
upon  his  promise,  declaring  also  upon  the  money  counts,  which 
action,  l;>y  rule  of  court,  was  referred,  and  an  award  made  for 
$600  in  favor  of  A.  No  judgment  was  rendered,  but  C.  paid  the 
award.  B.  then  brings  bis  action  against  A.  for  one  half  the  sum 
thus  paid.     Held,  he  should  recover  it.  —  Ibid. 

8.  Upon  the  question  of  contribution  between  sureties,  part- 
ners who  signed  in  the  name  of  the  firm  are  to  be  ueated  as 
only  one  surety.  —  Chaffee  v.  Jones,  xix.  260. 

9.  An  action  lies  against  a  co-surety  for  contribution,  without  a 
previous  notice  of  the  payment  by  the  plaintiff,  and  a  special  de- 
mand. —  Ibid, 

10.  A.,  one  of  two  sureties,  having  paid  the  debt,  recovered 
judgment  therefor  against  B.,  the  principal ;  but,  the  same  being 
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unsatisfied,  be  receivied  of  fan  oo-snrety,  C,  a  moiety  of  the  sum 
paid,  aod  afterwards  assigned  the  jodgroeat  to  D.,  who  died,  leav- 
ing B.  his  exeeator.  Held,  B.  was  not  hereby  dischai^ed  from 
bb  iiaUi^r  to  repay  C.  the  anKwuit  paid  by  him.  —  Hshg  r. 
JeweUy  2  Met.  168. 


C.  Discharge  q{  a  surety. 

1.  If  the  holder  of  a  note,  payable  on  demand,  makes  a  valid 
agreement  with  the  principal  promisor,  without  consent  of  the 
surety,  to  receive  payment  by  annual  instalments,  he  thereby  dis- 
charges the  surety.  —  Clifford  v.  Mien,  3  Met.  255. 

2.  A  neglect  on  the  part  of  bank  directors  to  examine  the  af- 
fairs of  the  bank,  agreeably  to  the  bye-laws,  does  not  discharge 
the  sureties  of  the  cashier.  —  Amherstj  ^c.  v.  Rooty  2  Met.  622. 

3.  If  the  prombee  of  a  note,  signed  by  principal  and  sureties, 
in  consideration  of  receiving  part-payment  from  the  principal  be- 
fore maturity  of  the  note,  agree  to  extend  the  time  of  payment  of 
the  balance,  without  consent  of  the  sureties,  they  are  hereby  dis- 
charged. —  Greely  v.  Dow,  2  Met.  176.  | 

4.  To  discharge  a  surety  by  an  agreement  for  ext^ision  with  \ 
the  principal,  such  agreement  need  not  be  one  which  would  be  a  j 
good  defence  against  a  suit  within  the  time  agreed,  but  only  one  I 
upon  which  the  principal  would  have  some  remedy  either  in  law  | 
or  equity.  —  IKd. 

5.  If  A.  give  to  B.  his  own  note,  and  also  a  note  signed  by 
himself  and  C.  as  surety,  B.  may  bring  separate  actions  against  A. 

at  the  same  court,  and  obtain  of  him  security  or  full  satisfaction,  ; 

by  attachment  of  property  or  otherwise,  in  the  action  upon  A.'s 
sole  note,    without  impairing   his  claim  upon  C.  for  the  whole  j 

amount  of  the  other  note.  —  Dalton  v.  fVoburny  4^c.,  xxiv.  257. 

6.  Where  one  became  surety  for  the  maker  and  the  indorser  of 
four  notes,  payable  at  different  times,  by  putting  his  name  as  second 
indorser  on  two  other  notes,  made  and  indorsed  by  the  same  parties, 

and  given  as  collateral  security  for  the  first  four  notes  ;  and  such  i 

of  the  first  four  notes,  as  were  not  paid  by  the  maker  or  indorser 
in  cash,  were  taken  up  by  the  maker  on  his  giving  new  notes,  in- 
dorsed by  a  third  person,  and  payable  on  extended  time  ;  held, 
in  the  absence  of  evidence  to  the  contrary,  the  last-mentioned 
notes  must  be  taken  as  a  payment  of  those  which  were  taken  up, 
and  that  the  second  indorser  of  the  two  notes  given  as  collateral 
was  thereby  discharged.  —  Huse  v.  Alexander^  2  Met.  157. 
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jf.  In  what  manner,  and  for  what  purposes,  a  tax  may 
legally  be  voted  and  raised. 

1.  Warrant  for  a  town  meeting,  ^*  to  see  if  the  town  will  make 
an  appropriation  towards  purchasing  a  fire  engine."  Held,  the 
town  might  vote  "  to  raise  and  appropriate  "  money  for  this  ob- 
ject. —  Torreif  v.  MUlbury^  xxi.  64. 

2.  Otherwise,  it  seems,  where  the  warrant  is,  to  see  if  the  town 
will  apply  to  a  special  purpose  money  already  in  its  treasury,  or 
under  its  control.  —  Ibid. 

3.  Action  against  a  school  district,  to  recover  back  a  tax  laid 
by,  and  paid  to,  such  district,  upon  the  ground  that  the  meeting,  at 
which  the  tax  was  voted,  was  called  by  a  prudential  coipmittee, 
elected  at  a  meeting  warned  under  an  irregular  warrant.  Held, 
it  was  sufficient  that  the  committee  was  such  de  facto j  and  the  reg- 
ularity of  tbe  wammt  was  not  an  open  question.  —  WilUam$  v. 
Sckoolj  4^e.xxi.  75. 

4.  In  suchacticHn,  held,  the  plaintiff  could  not  recover  the  mon- 
ey paid,  on  tbe  ground  that  it  was  paid  to  a  collector  d£  facto y  but 
who  was  not  duly  chosen  and  sworn  as  such.  —  Ibid, 

5.  A  towti  voted  to  raise  and  appropriate  a  certain  sum  for 
purchasing  a  fire  engine,  provided  the  same  should  be  raised  by 
subscription  in  ninety  days  ;  tbe  eogiaa  to  be  located  bv  the  select- 
men. The  subscription  was  oblai»ed,  on  condition  or  a  particular 
location,  but  the  assessors  refused  to  accept  it,  and,  by  consent  of 
a  part  oif  the  nbscrihers,  die  conditioB  was  erased,  one  of  ibem 
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verbally  guaranteeing  to  the  assessors  that  the  whole  should  be  [ 

paid.     The  subscription  in  this  form  was  accepted,  and  the  sum  * 

voted  was  assessed.     Held,  the  vote  had  been  substantially  com-  j 

plied  with,  and  the  tax  was  legal.  —  Torrey  v.  JUiUbury^  xxi.  64..  j 

6.  Where  part  of  a  tax  is  legal,  and  part  void,  if  the  one  can  j 
be  separated  from  the  other,  assumpsit  lies  to  recover  back  only  j 
die  latter  part,  the  whole  having  been  paid.  —  Ibid.                                 I 

7.  And,  if  paid  under  a  distress,  the  costs  of  the  distress  will 
not  be  included  in  the  amount  to  be  recovered.  —  IHd, 

8.  Action  against  a  school-district,  to  recover  the  amount  of  a 
tax  paid  for  buildmg  a  school-house.  Held,  the  plaintiff  could  not 
offer  evidence,  that  there  was  already  a  sufficient  school-house  in 
the  district.  —  WUliatM  v.  School^  ^c.  xxi.  75. 


B.  What  property  is  taxable;  to  whom;  and  in  what 
place. 

1.  Water-power  for  mill  purposes,  not  used,  being  merely  a 
capacity  of  land  for  a  certain  mode  of  improvement,  is  not  taxable, 
independently  of  the  land.  —  Boston^  ^c.  v.  JNTei^ton,  xxii.  22. 

2.  Two  towns,  A.  and  B.,  being  divided  by  the  thread  of  a 
river,  a  dam  was  made  across  it,  and  the  water-power  thereby 
created  was  exclusively  applied  to  the  driving  of  mills  in  A.  Held, 
the  water-power  was  not  taxAle  in  B.  —  Ibid, 

3.  St.  1830,  c.  151,  makes  taxable,  "  shares  of  properly  in  any 
incorporated  company  for  a  bridge  or  a  turnpike  road."  Held,  a 
citizen  of  Massachusetts  was  taxable,  for  his  stock  in  a  turnpike 
company  of  another  State.  —  Great  Barrington  v.  County  Com- 
missionerSj  ^c.  xvi.  572. 

4.  The  Revised  Statutes,  c.  7,  §  5^  exempting  from  taxation 
houses  of  religious  worship,  apply  only  to  such  distinct  tenements, 
as  are  used  for  worship  and  objects  connected  therewith  ;  not  to 
tenements,  though  under  the  same  roof,  used  entirely  for  secular 
purposes.  —  Proprietors,  ^c.  v.  City,  ^c.  1  Met.  538. 

5.  Devise  to  the  daughter  of  the  testator,  a /erne  covert,  of  "  the 
interest  of  $  50,000  from  the  time  of  his  decease  during  her  natu- 
ral life,  at  her  decease  the  principal  to  be  equally  divided  among 
her  children.  By  St.  of  Februaiy  28th,  1831,  c.  2,  "  persons  en- 
titled to  the  income  of  any  personal  property,  held  by  others  in  trust 
for  themselves,  or  for  the  particular  and  special  use  of  their  wives, 
shall  be  taxed  for  the  prmcipal  sum."    Held,  under  the  above 
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5j,  bequest,  there  was  no  "  capital  or  priocipal  sum  "  owned  legally 

I .  or  equitably  by,  or  held  in  trust  or  otherwise  for,  the  testator's 

^.  daughter,  and  therefore  she  was  not  taxable  under  the  above   pro- 

.  vision.  —  SweU  v.  Boston^  xviii.  183. 

2  6.  A  testator  bequeathed  to  his  married  daughter  the  interest  of 

^  $  50,000  from  his  death,  for  her  life ;  at  her  death,  th6  principal  to 

be  divided  among  her  children  or  the  survivors  of  them.  The 
executors,  being  also  residuaiy  legatees,  and  having  given  bonds 
for  the  payment  of  debts  and  legacies,  of  their  own  accord  depos- 
ited $  50,000  in  the  Life  Insurance  office,  under  a  contract  that 
the  office  should,  during  the  daughter's  life,  annually  pay  her  the 
same  rate  of  interest  which  they  received  on  their  other  property  ; 
that,  after  every  five  years  during  her  life,  the  executors  might 
withdraw  the  money,  or  the  office  pay  it  over,  and  that  the  office, 
after  her  death,  should  pay  the  principal  with  all  interest  due  to  the 
executors,  to  be  distributed  according  to  the  will.  The  executors 
returned  no  inventory  or  account.  Held,  the  $  50,000  was  nei- 
ther "  monies  at  interest  more  ihan  "  the  executors  "  paid  interest 
for,"  nor  "  debts  due  them  more  than  they  were  indebted  for  ;" 
and  they  were  not  liable  to  taxation  on  account  of  it. — Gray 
V.  Boston^  XV.  376. 

7.  B.,  an  inhabitant  of  the  town  of  G.,  conveyed  away  his  farm 
on  the  first  of  April,  afterwards  resided  a  short  time  in  the 
house  of  S.  in  said  town,  and  on  April  27th  went  with  his  fam- 
ily to  the  town  of  T.,  where  ha  remained,  at  his  brother's  house, 
until  several  days  after  May  1.  He  and  his  family  were  after- 
wards most  of  the  time  in  G.,  until  May  27th,  when  they  re- 
moved to  Illinois.  In  a  suit  by  the  assessors  of  G.  for  a  tax 
assessed  on  B.,  held,  in  order  to  show  that  he  had  changed  his 
domicil  before  May  1 ,  B.  might  prove  his  own  declaration,  made 
to  S.  about  three  weeks  before  he  went  to  T.,  that  he  should 
leave  G.  before  May  1,  and  remove  with  his  family  to  T.,  to 
reside  at  his  brother's,  and  make  his  house  a  home  until  he 
should  go  to  Illinois.  Also,  that  the  burden  of  proof  was  on  B., 
to  prove  a  change  of  domicil  before  May  I. — Kilbwrn  v.  J?cn- 
nett^  3  Met.  199. 

8.  A  citizen  of  Boston,  who  had  been  at  school,  when  a  boy, 
in  Edinburgh,  become  attached  to  it  as  a  residence,  and  ex- 
pressed a  determination  to  reside  there  if  he  should  ever  be  able, 
removed  there,  in  1836,  with  his  family,  declaring,  at  the  time 
of  his  departure,  that  he  meant  to  reside  abroad,  and,  if  he  re- 
turned to  his  own  country,  should  not  reside  in  Boston.  He 
resided  in  Edinburgh  and  the  vicinity  as  a  housekeeper,  taking 
a  lease  for  years  of  an  estate,  and  endeavored  to  engage  an 
American  to  enter  his  family  for  two  years,  as  the  instructor  of 
his  children.      Before  leaving  Boston,  be  contracted  to  sell  his 
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dwelliog  and  furniUire,  but  soon  after  rescinded  the  bargaioi  (for 
the  alleged  reason,  that,  if  be  should  die  abroad,  his  wife  might 
wish  to  return  to  3oston»)  and  let  them  to  a  tenant.  Held,  be 
had  changed  his  domicil,  and  was  not  taxable  as  an  inhabitant 
of  Boston  in  1837.  —  Thomdike  v.  City,  Sfc.  \  Met.  242. 

0.  A  natire  inhabitant  of  Boston,  intending  to  reaido  in 
France  with  his  family,  sailed  for  that  country  in  June,  1836,  and 
in  three  months  was  followed  by  bis  family.  His  mansion  and 
furniture  were  leased  for  a  year,  and  be  hired  a  bouse  in  Paris  for 
the  sai^e  tern^,  When  hq  left,  be  intended  to  retum  and  reside 
again  in  BostQU,  but  had  not  fixed  on  any  time*  In  about  sixteen 
months  he  returned}  and  his  family  about  nine  months  afterwards* 
Held,  he  bad  npt  ceased  tp  be  an  inhabitant  of  Boston,  and  Qoa- 
tinued  to  be  taxable  there  for  his  person  and  personal  estate*  — 
Sear§  v.  City,  ^4.  I  M^t.  250, 

10.  Personal  property  is  taxable,  in  the  town  of  which  the  own- 
er is  an  inhabitant  when  it  is  assessed  ;  but  his  habitancy  is  not  to 
be  determined,  wholly,  by  his  election  to  pay  a  tax  in  one  town  rath- 
er than  another.  This  is  only  one  circumstance  among  others  to 
settle  the  question  of  actual  habitancy.  —  Lyman  v.  tiskCy  xvii* 
231, 

11.  The  defendants,  a  corporation,  appointed  an  agent  to  take 
charge  of  their  interest  in  certain  land  mortgaged  to  them,  and  the 
treasurer  authorized  him  to  advancq  money  to  the  mortgagor,  for 
the  purpose  of  paying  a  tax  laid  for  the  construction  of  a  road 
through  the  land,  but  the  agent  gave  a  note  therefor  in  the  name 
of  the  company,  which  was  afterwards  indorsed  to  the  plaintiff. 
Held,  the  corporation  was  not  liable  upon  the  note,  nor  for  money 
had  and  received.  —  Webber  v.  fVilKams,  ^c,  xxiii.  30^. 


G.  Assessment  of  taxes ;  rights^  duties  aad  liabilities  of 
assessors. 

1.  A  warrant  from  the  slate  treasurer  is  not  necessfiry  to  the 
validity  of  an  assessment  by  ^pwn  a^sesspr^,  pursuant  to  a  logisli^- 
tive  gr?ui(;  £ifld  apportionn^ent  pf  a  state  tax.,  —  4l^ord  v.  QoHifky 

XX.  418. 

2.  So,  the  assessment  of  a  county  tax  would  be  valid  under  like 
circumstances,  without  a  warrant  from  the  county  treasurer.  — 
Ibid. 

3.  A  town  voted  to  raise  a  certain  sum  for  schools,  and  another 
3uni  for  QODtingent  expenses.     In  assesaii^  these  suins,  together 
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with  the  dotitity  tax,  the  assessors  made  one  list  of  the  school  tax, 
and  another  of  the  county  tax  and  the  sum  voted  for  contingencies^ 
and  on  the  first  list  the  sum  assessed  exceeded  the  sum  voted  fof 
schools  by  moi^e  than  five  per  Cent.^  but  the  excess  on  both  lists! 
together  was  less  than  five  per  cent,  on  the  \irh6le  sum  to  be  raised 
by  taxation.  Held,  under  St,  1785,  c.  50,  §  11,  the  assesstlient 
was  valid.  —  Ibid. 

4<  III  the  tosessi!nent  of  k  tax  on  unimproved  land  of  a  non-tdsH 
identt  the  land^  by  mistake,  was  set  iii  the  list  against  the  mxae  df 
the  previous  owner,  but  was  otherwise  properly  desdribed.  Heldy 
a  legal  assessment.  — Ibid, 

5.  By  §  3,  t.  138,  of  the  statute  of  18^3,  a  copy  of  the 
lists  of  assessment  and  of  the  valuation  was  required  to  be 
deposited  in  the  assessors'  office,  if  any,  otherwise,  with  the  chair- 
Inati  or  principal  assessor,  for  general  examination.  HeM,  where 
assessors  elected  no  chairman,  one  of  them,-  who  kept  the  book^ 
and  papers  and  did  all  their  writing,  might  be  regarded  as  the 
principal  assessor  within  the  act.  —  Spragtit  vt  Bdilty,  xit.  436. 

6.  A  failure  by  the  assessors,  precisely  to  follow  the  form  of 
valuation  prescribed  by  J^.  1823,  c.  138,  does  not  furnish  a  ground 
of  action  to  one  whose  property  is  levied  upon  by  the  collector.—^ 
Ibid. 

7.  The  omission  of  assessors,  through  ei^ror  of  judgment  or  mis- 
take of  law,  to  assess  one  person  a  school^dtstrict  tax,  does  not 
avoid  the  assessment  as  to  others.  —  ffiUiatnsYi  Sehool,  ^t.  xxi. 
75. 

8.  If  one  of  three  assessors,  being  duly  notified,  refuse  to  at- 
tend and  aid  in  assedsinfc  a  tax^  the  others  mky  aot  v^ilfaotit  him. — 
Ibid. 

9.  By  the  Revised  Statutes,  e.  2!3,  §  6t,  k  §chool-district  tax 
shall  be  assessed  within  thirty  days  after  the  district-clerk  certifies 
to  the  assessors  the  sum  voted.  Held,  this  act  was  only  directory,- 
and  an  assessment  after  such  period  was  valid.  —  Ibid. 

10.  The  assessors'  list  of  valuation,  and  assessment  of  polls  and 
estates,  did  not  exhibit  in  distinct  columns  the  ''  true  value  of  real 
estate"  a'ftd  <Mhe  reduced  tailue,''  according  to  the  lleVised 
Statutes,  but  contained  a  column  of  the  ^^  vakie,"  and  a  similar 
one  as  to  personal  estate.  Held,  this  irregularity  did  not  avoid 
the  vakiAtioti  and  assessment.  ^-  Torf-ey  t.  Millbury^  xtA.  64. 

11.  Where  a  town  votes  that  its  assessors  shall  be  allowed  a- 
certain  gross  sum  for  their  services  during  the  year,  they  cannot 
claim,  under  the  Revised  Statutes^  o.  7,  §  45,  one  dollar  a  day  in 
addition.  —  Moody  v.  InhabitantSj  ^c.  3  Met.  431. 
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12.  Assessors  are  entitled  to  the  statute  compeDsation  of  one 
dollar  for  each  day  of  actual  service,  though  it  exceed  the  sum 
voted.  If  it  fall  short  of  the  sum  voted,  they  are  entitled  to  such 
sum  ;  but  not  to  both,  unless  the  terms  of  the  vote  show  that  the 
sum  voted  was  meant  to  be  m  addition  to  the  one  dollar  per  day. 

—  Ibid. 

13.  St.  1823,  c.  138,  §  5,  exempting  assessors  from  responsi- 
bility for  the  assessment  of  a  wrongful  tax,  collected  by  distress, 
does  not  apply  to  the  case  of  a  poll  tax  assessed  upon  a  person  in 
a  town  of  which  he  is  not  an  inhabitant.  And  they  are  liable, 
though  the  residence  of  such  person  was  included  in  the  limits  of 
the  town,  as  perambulated.  —  Freeman  v.  jEenney,  xv.  44. 

14.  Trespass,  not  case,  is  the  proper  remedy.  —  Ibid, 

15.  No  action  lies  against  assessors,  who  act  with  fidelity  and 
integrity  in  assessing  a  tax,  under  a  vote  duly  certified  to  them,  for 
accidentally  assessing  one  not  an  inhabitant,  nor  liable  to  taxation. 

—  Baker  v.  Men,  xxi.  382. 


D.  Abatement  of  taxes. 

1.  St.  1815,  c.  130,  provides,  that  a  copy  of  §  2,  allowing  an 
abatement  to  those  who  pay  promptly,  shall  be  publicly  posted 
up.  Held,  this  provision  is  merely  directory  to  the  assessors  ; 
and  a  failure  to  comply  with  it  does  not  furnish  a  ground  of  action 
to  one  whose  property  is  levied  upon  by  the  collector.  —  Sprague 
V.  Bailey,  xix.  436. 

2.  A  mandamus  does  not  lie,  upon  the  judgment  of  county 
commissioners,  on  a  complaint  for  abatement  of  a  tax ;  this  being 
ajudicial  act.  —  Gibbs  v.  County,  ^c.  xix.  298. 

3.  A  tertiarari  would  lie  to  correct  any  error  in  matter  of  law. 
—  Ibid. 


E.  Collection  of  taxes ;  sale  of  property  therefor ;  rights, 
&c.,  of  collectors. 

1.. By  the  ^^  act  to  amend  the  Revised  Statutes,"  when  one 
imprisoned  for  non-payment  of  taxes  is  discharged  by  taking  the 
poor  debtor's  oath  ;  the  collector  is  liable  for  the  tax  and  all 
charges,  unless  he  committed  the  party  within  one  year  after  re- 
ceiving the  tax  to  collect.     Held,  a  collector  was  not  hereby  ren- 


TAX.  429 

dered  liable  for  the  support  in  jail  of  one  thus  imprisoned.  — '  In- 
habitants^ Sfc.  V.  WaUutty  3  Met.  152. 

2.  The  right  of  the  collector,  to  collect  a  tax  under  a  warrant, 
does  not  depend  upon  the  regularity  of  the  town-meeting  which 
voted  the  tax,  or  of  the  vote  itself.  —  Sprague  v.  Bailey ^  xix.  436. 

3.  By  the  Revised  Statutes,  c.  8,  §  15,  any  person  who,  after 
the  assessment  of  a  tax  upon  him,  removes  out  of  the  precinct  of 
the  collector  without  paying  it,  is  made  liable  to  an  action  therefor 
by  the  collector,  as  ior  his  own  debt.  Held,  applicable,  where 
the  defendant  left,  with  the  intention  of  returning  after  six  months. 

—  Houghton  V.  Davenporty  xxiii.  235. 

4.  In  an  action  of  assumpsit  under  this  statute,  the  declaration 
alleged,  that  the  defendant,  when  the  tax  was  assessed,  resided 
within  the  collector's  precinct,  and  afterwards  removed  therefrom ; 
and  whereas  a  tax  had  been  duly  raised,  and  a  warrant  issued  by 
the  selectmen  for  calling  a  town-meeting,  to  choose  town-officers, 
at  which  meeting  certain  persons  were  duly  elected  assessors, 
&c.  ;  and  at  the  same  meeting  the  plaintiff  was  chosen  collector, 
and  was  qualified  ;  and  the  assessors  afterwards,  duly  and  accord- 
ing to  law,  assessed  a  tax  to  the  defendant,  on  her  personal  estate, 
whereof  she  was  the  owner  and  liable  to  be  taxed,  which  tax  was 
committed  to  the  plaintiff  for  collection,  &c.  Held,  the  declara- 
tion was  good,  after  verdict,  though  materiM  facts  were  stated  in 
the  form  of  recitals,  and  not  direct  averments  ;  that  the  allegation, 
that  the  tax  had  been  duly  and  according  to  law  assessed,  &c.,  was 
a  substantial  averment  that  its  assessment  had  been  duly  ordered 
by  competent  authority,  and  also  supplied  the  want  of  an  averment, 
that  the  defendant  was  an  inhabitant  on  the  first  of  May,  so  far  as 
this  was  material  to  the  legality  of  the  tax.  —  Ibid. 

5.  A  warrant  to  a  tax  collector  is  valid,  though  signed  by  only 
a  majority  of  the  assessors.  —  Sprague  v.  Bailey,  xix-  436. 

6.  A  collector  may  distrain  goods  and  sell  them  within  seven 
days,  though  his  warrant  does  not  direct  him  thus  to  sell  them. 

—  King  V.  Whitcomb,  1  Met.  328. 

7.  To  justify  a  collector  in  seizing  and  selling  the  goods  of  a 
non-resident,  having  no  agent  or  attorney  within  the  common- 
wealth, it  is  sufficient  that  he  demand  payment  at  the  party's  last 
and  usual  place  of  abode  in  the  town  where  he  is  taxed.  —  Ibid. 

8.  By  a  law  of  the  United  States,  (1815,  c.  174,)  where  prop- 
erty thereby  made  subject  to  a  direct  tax  was  indivisible,  so  that 
the  whole  tax,  with  costs,  &c.,  could  not  be  raised  by  the  sale  of  i^ 
part  of  the  property  ;  the  whole  must  be  sold,  and  the  proceeds, 
after  paying  the  tax,  &c.,  paid  to  the  owner.  Held,  the  sale  of 
an  undivided  potion  of  real  estate,  the  whole  of  which  belonged 
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to  the  party  assessed^  ti«9  innSd.-^ Loud  t.  P^tif^ftdn,  %ix^ 
539. 

9.  Id  the  advertisemeDt  of  a  sale  of  unimproved  lands  for  taxes, 
a  certain  parcel,  not  being  known  to  have  been  conveyed,  was 
set  against  the  name  of  the  previous  Owner,  but  the  amount  of  the 
tax,  the  time  and  place  of  sale,  the  town  where  the  land  lay,  the 
number  of  the  lot,  and  the  quantity  of  the  land,  were  expressed. 
Held,  the  notice  of  sale  was  suflScient,  under  St.  1785,  c.  70,  §  t, 
—  Mvord  V.  Cdllin,  xx.  418. 


S(nant0  in  ^nmmtn. 

(See  Partition.) 

1.  A  tenant  in  common,  who  enters  and  euts  timber  upon  laud, 
is  presumed  to  do  it  under  his  legal  title,  no  ouster  of  his  co- 
tenants  being  shown. —  Whiting  v.  Denbty^  xv.  428. 

2.  One  tenant  in  common  of  a  well  may  send  his  servant  down 
to  cleanse  it,  where  he  has  reason  to  suppose  that  the  bottom  ia 
dirty  ;  and,  though  the  fact  prove  to  be  otherwise,  if  the  other 
obstruct  him  in  doing  it,  he  may  maintain  a  suit  for  such  obstruct 
lion. — J^twton  v.  J^twioUy  xvii.  201. 

8.  A  conveyance,  by  one  tenant  in  coittmon,  of  the  whole  land 
in  fee,  with  covenants  of  seisin  and  warranty,  followed  by  the  en- 
try and  exclusive  possession  of  the  grantee  ;  is  a  disseisin  of  the 
odier.  —  Sittredge  v.  Loeks^  S/^c.  xvii.  246. 

4.  An  execution  cannot  be  levied  upon  the  undivided  interest 
of  a  tenant  in  common  in  a  part  of  the  land.  ■-—  Blossom  v.  Brigkt- 
man,  xxi.  283. 

5.  Where  a  part  of  land,  owned  m  common,  is  asi^fgned  for 
dower,  the  reversion  and  the  residue  of  the  land  are  in  some  re- 
spects separate  tenancies  in  common  ;  so  that  a  creditor  of  one  of 
the  tenants  may  levy  on  his  shar/&  in  them  in  different  proportions, 
or  on  bis  share  in  only  one  of  tbeno.  —  Peahody  v.  Miv^t^  xxiv. 
329. 

6.  A  levy  being  made  on  undivided  portions  of  the  reversion 
and  of  the  residue,  the  whole  land  was  appraised  together^  in  one 
sum.     Held,  such  appraisement  was  legal.  —  /tid. 

7.  A  first  attaiching  creditor  levied  bis  exei^ution  by  metes  amf 
bouikls  on  the  land  of  a  tenant  in  ciommon,  who  had  the  right  of 
taking  his  share  where  he  should  select.  The  part  levied  on  Was 
afterwards,  upon  process  of  partition^  by  req«iest  of  the  debtor. 


TENANTS  IN  COMMON.  431 

a93igQ9d  to  Um  in  aeveriilty.     Held,  the  levy  was  valid  against  aU 
conveyances  and  attachments  subsequent  to  the  first  attachment. 

—  Brom  V,  JIaifcy,  1  Met,  354. 

8.  One  tenant  b  common  cannot  convey  his  estate  in  a  part 
only  qf  the  common  property,  —  Pealody  v.  Minot^  xxiv.  329. 

—  Blossom  V.  Brigh$fnanj  xxi.  285. 

9.  Where  one  tenant  in  common  cx)i>veys  his  share  in  several" 
ty,  the  transfer  can  be  avoided  only  by  all  pr  some  one  of  the  oth- 
er tepantSr  — Mifhoh  v.  Smitht  tlxxu  31 6» 

10.  An  action,  under  St.  1785,  c.  62,  by  one  tenant  in  common 
against  another,  for  an  injury  to  the  land  owned  in  common,  to  re- 
cover treble  damages,  one  moiety  for  his  own  use,  and  the  other 
for  the  use  of  the  other  co-tenants  ;  is  pot  within  St.  1788,  c.  12, 
limiting  the  bringing  of  civil  sections,  —  Goodridg^  v.  Rogers^  xxii. 

1 1 .  Trespass  qu.  ^laus.  The  plaintiff  claimed  the  land  under  a 
conveyance  from  one  A.,  a  proprietor  of  certain  common  lands,  to 
whom  it  had  been  set  off  on  partition.  The  defendant,  claiming 
only  by  virtue  of  acts  of  possession,  offered  to  prove,  that  before 
partition  A.  had  received  his  fuU  share  of  the  lands;  and  that  the 
hcus  had  been  assigned  to  another  proprietor  in  severalty.  Held, 
such  evidence  was  inadmissible.  —  Ltatfirence  v.  Russell^  xvii. 
388. 

12.  Upon  petition  for  partition  by  one  of  two  tenants  in  com- 
mon, the  whole  property  was  by  mistake  assigned  to  him,  the 
other  not  appearing  to  answer.  Held,  the  latter  was  not  conclud- 
ed by  the  judgment,  but,  by  virtue  of  Revised  Statutes,  c.  103, 
§  43,  might  maintain  an  action  against  the  petitioner  for  his  share  of 
the  land.  — JSTichoU  v.  Smith,  xxii.  316. 

13.  Certain  land,  owned  in  common,  having  been  divided  by 
commissioners,  one  of  the  tenants  entered  on  the  part  assigned  to 
the  other,  and  cut  ^nd  carried  away  a  tree.  This  act  was  justi- 
fied, on  the  ground  of  a  parol  license  from  the  latter,  previously 
granted  upon  a  parol  partition,  and  renewed  when  the  commission- 
ers were  dividing  the  land.  Held,  such  evidence  was  admissible^ 
to  show  his  consent,  though  not  to  control  the  last  partition.  — ^ 
Kent  V.  Kera^  xviii.  569. 

14.  After  one  tenant  in  common  has  obtained  partition  by  legal 
process,  he  may  maintain  assumpsit  against  the  other,  for  his  share 
of  the  rent  received  by  the  latter,  upon  a  demise  of  the  whole  es- 
tate, before  and  during  the  process  (or  partition  ;  although  the  re- 
spondent in  that  process  pleaded  that  the  petitioner  was  not  seised 
as  tenant  in  common.  —  JUunroe  v.  Luke,  1  Met.  459. 

15.  After  an  attachments  by  one  A<»  of  an  undivided  moiety  of 
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certain  land,  the  owners  mortgaged  it,  and  the  mortgage  was  as- 
signed to  B.  A.  levied  his  execution  on  a  fractional  part  of 
such  moiety,  and  B.  afterwards  entered  and  took  possession  of  the 
full  moiety,  demised  it,  and  received  the  whole  rent  till  A.  recov- 
ered judgment  for  partition.  B.  gave  no  notice  to  A.,  that  he 
intended  to  hold  the  estate  adversely  to  him,  nor  did  he  forbid  A. 
to  receive  the  rent.  A.  claimed  no  part  of  the  rent,  until  after 
the  validity  of  his  levy  was  determined  on  his  process  for  partition. 
Held,  there  was  not  such  an  actual  disseisin  of  A.,  as  to  prevent 
his  recovering  his  share  of  the  rents,  in  assumpsit  against  B.  — 
Ibid. 

16.  A.  &  B.,  tenants  in  common,  sold  the  wood  on  the  land, 
with  a  proviso  that  it  be  taken  within  two  years.  B.  then  con- 
veyed to  A.  The  purchaser  of  the  wood  transferred  his  right 
therein  to  C,  who  had  no  notice  of  the  above  proviso.  C.  cut 
the  wood,  but  did  not  remove  it  according  to  the  condition.  Held, 
the  title  to  the  wood  revested  in  A.,  who  was  not  liable  to  C.  ei- 
ther for  its  value,  or  the  expenses  of  cutting  it.  —  Kembk  v.  Dres- 
wr,  1  Met.  271. 

17.  Where  several  persons  own  in  common  the  right  to  dig 
and  remove  ore  from  another^s  land,  and  one  of  them  enters  and 
digs  and  removes  ore,  the  owner  of  the  land  cannot  bring  trespass, 
on  the  ground  that  he  did  not  first  notify  the  others  of  his  inten- 
tion to  enter,  &c.,  according  to  the  Revised  Statutes,  c.  105, 
§  7.  —  Arnold  v.  Stevens,  1  Met.  266. 

18.  One  tenant  in  common  of  personal  property  may  maintain 
trover  against  another,  who  sells  it  as  exclusively  his  own.  So 
also  against  the  purchaser,  if  he  sell  it  as  his  own.  —  JVeld  v.  Ol- 
iver,  xxi.  559. 

19.  In  the  latter  case,  the  measure  of  damages  is  the  value  of 
the  property  when  sold  by  the  defendant.  —  Ibid. 

20.  A.  &  B.,  being  tenants  in  common  of  merchandise,  A.  sold 
it  to  C,  who  sold  it  to  D.  B.  made  out  a  bill  of  his  share  of  the 
price  against  C,  and  called  on  him,  as  he  had  taken  the  property 
after  notice  of  its  belonging  to  B.,  to  pay  for  the  same,  and  save 
himself  farther  trouble  and  expense,  d.  afterwards  brings  trover 
against  C.  Held,  the  above  demand  was  not  a  ratification  of  the 
sale,  or  a  waiver  of  the  right  to  bring  this  suit.  —  Ibid. 


1.  If,  after  tender  and  refusal,  the  debtor,  with  notice  to  the 
creditor,  deposits  the  money  with  a  third  person,  to  be  paid  to  the 
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creditor  when  called  for  ;  the  creditor  is  not  bound  to  call  for  it, 
and  a  subsequent  demand  upon  the  debtor  and  refusal  to  pay  will 
avoid  the  effect  of  the  tender. —  Toum  v.  Trowy  xxiv.  168. 

2.  Where  an  action  has  been  commenced  against  the  maker  of 
a  note,  a  surety,  who  signed  jointly  and  severally  with  him,  cannot 
avail  himself  of  a  tender  of  the  amount  due  upon  the  note,  unless 
he  also  offered  to  indemnify  the  holder  from  the  costs  of  such  suit. 
—  Hampshire,  ^c.  v.  Billings,  xvii.  87. 

3.  St.  1830,  c.  85,  §  2,  providing  for  a  tender  to  <<  the  cred- 
itor "  after  suit  commenced,  upon  '^any  debt  or  demand  payable 
in  money  ; ''  does  not  apply  to  trespass  qu.  claus.  —  Lawrence  v. 
Gifford,  xvii.  366. 


^.  Boundaries  of  a  town. 

B.  Rights,  powers,  duties,  and  liabilities  of  a  town. 

C.  Meetings,  officers,  and  votes  of  a  town. 


Jl.  Boundaries  of  a  town. 

The  recent  perambulation  of  a  line  between  two  adjoining  towns, 
by  the  selectmen,  duly  recorded,  is  strong,  but  not  conclusive  ev- 
idence that  this  is  the  true  line.  —  Freeman  v.  Kenney,  xv.  44. 


B.  Rights,  powers,  duties,  and  liabilities  of  a  town. 

1.  The  use  of  land  on  the  sea-shore  by  the  individual  inhabi- 
tants of  a  town,  as  a  landing-place,  does  not  tend  to  prove,  but  to 
disprove,  possession  by  the  town,  as  such.  —  Green  v.  Chelsea, 
xxiv.  71. 

2.  In  1768,  a  town,  then  managing,  as  such,  both  its  municipal 
and  parochial  concerns,  voted  to  buy  a  lot  of  land  to  place  a 
meeting-house  upon,  and  took  a  conveyance  thereof  in  fee  simple. 
Soon  afterwards,  the  town  built  a  meeting-hoqse,  i\nd,  in  1795,  a 
school-house,  upon  the  land.  In  1822,  they  leased  small  parcels 
of  it  for  twenty  years,  to  erect  horse-shecis  upon.  In  1824,  a 
part  of  the  inhabitants  were  incorporated  as  a  religious  society, 
and  the  rest  thereby  became  the  First  Parish.     In  1836,  the  town 
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Earchased  the  right  of  the  lessee  of  one  of  the  small  parcels,  and 
oilt  upon  it  an  addition  to  the  school-bouse.  Held,  the  town,  while 
acting  both  as  town  and  parish,  might  applj  the  land  either  to  town 
or  parish  purposes,  and,  at  intervals,  chac^e  the  use  of  it ;  that, 
upon  the  incorporation  above  mentioned,  the  part  of  the  land  then 
used  for  a  school  continued  to  belong  to  the  town,  and  the  rest 
passed  to  the  First  Parish  ;  and  that  the  appropriation  for  the 
school  embraced  not  merely  the  land  covered  oy  the  school-bouse, 
but  so  much  of  the  adjoining  land  as  was  reasonably  necessary  and 
convenient  for  its  use,  ^-  including  a  convenient  access,  light  and 
air  on  all  sides,  and  any  rights  of  way  to  it  enjoyed  by  the  town. 

—  First  Parishj  ^c.  v.  JMedford,  xxi.  199. 

3.  A  town  may  vote  money  for  the  repair  of  engines,  used  to 
extinguish  fires  therein,  whether  owned  by  the  town,  or  by  indi- 
viduals. —  Alkn  V.  TauntoHj  xix.  485. 

4.  So,  for  the  construction  of  reservoirs  for  water  to  supply 
fire  engines.  —  Hardy  v.  fValthantj  3  Met.  163. 

5.  A  city  or  town,  as  such,  under  its  general  powers,  has  au- 
thority to  erect  a*  market-bouse,  appropriate  money  therefor,  and 
assess  it  upon  the  inhabitants.  —  Spaulding  v.  LotoeU,  xxiii.  71. 

6.  A  town  erected  a  market-house  two  stories  high,  with  the 
leading  object  of  providing  a  market,  for  which  the  lower  story 
was  appropriated,  and  the  upper  story  to  other  subordinate  pur- 
poses. Held,  this  use  of  the  upper  part  was  not  such  an  excess 
of  authority,  as  avoided  a  tax  assessed  to  pay  for  the  building.  — 
Ibid. 

7.  It  seems,  a  town  has  no  authority  to  erect  an  embankment 
or  other  separate  work,  wholly  detached  from  a  road,  to  facilitate 
the  construction,  support  or  future  repair  of  the  road  ;  nor  have 
county  commissioners  authority  to  require  of  a  town  the  execution 
of  such  a  work.  -^  AtUhony  v.  Jldams^  1  Met.  286. 

8.  Where  a  town  appropriates  money  in  the  hands  of  its  trea- 
surer to  the  payment  of  a  particular  claim  against  it,  and  the  se- 
lectmen order  such  payment,  which  is  not  made  accordingly  ;  the 
remedy  of  the  creditor  is  an  action  against  the  town,  not  assumpsit 
for  money  had  and  received,  against  the  treasurer.  —  Weston  v. 
Gibbsj  xxiii.  205. 

9.  A  town  may  indemnify  its  officers  against  any  liability  incur- 
red by  them  in  the  bona  fide  discharge  of  their  duties,  though  it 
turn  out  that  they  have  exceeded  their  legal  rights  and  authority. 

—  Bancroft  y.  Lynnfield,  xviii.  666. 

10.  A  surveyor  of  highways  having  dug  a  drain  in  order  to  raise 
ft  legal  question  as  to  the  bounds  of  a  road,  aiid  nn  actioQ  being 
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commenced  against  him  therefor,  the  town  appointed  a  committee 
to  defend  it,  and  voted  to  defray  their  expenses.  Held,  such  vote 
was  binding  upon  the  town,  though  under  no  prior  obligation  to  in- 
demnify the  surveyor,  and  that  the  committee  might  recover  of 
the  town  for  their  services  and  expenses** — Ibid. 

11.  St.  1830,  c.  4,  incorporating  the  Boston  and  Lowell  rail- 
road, provided,  that,  if  the  railroad  should  cross  any  highway,  it 
should  be  so  built  as  not  to  obstruct  the  safe  and  convenient  use 
thereof.  In  making  the  railroad,  a  highway,  crossed  by  it  in  the  town 
of  Lowell,  was  excavated,  and  the  plaintiff,  travelling  upon  the  high- 
way in  the  evening,  was  thrown  into  the  excavation.  The  town  had 
notified  the  superintendent  of  the  work  on  the  railroad,  that  a  bar- 
rier must  be  erected,  for  the  security  of  passengers  upon  the  road, 
and  he  had  engaged  that  it  should  be  done.  Held,  the  town  was  still 
liable  to  an  action,  under  St.  1786,  c.  81,  for  the  injury  done  to 
the  plaintiff.  —  Currier  v.  Lowell^  xvi.  170.    (See  Way.) 

12.  A  municipal  corporation  is  liable  to  an  action  sounding  in 
tort.  —  Thayer  v.  Boston j  xix.  611. 

13.  If  an  act,  which,  when  done  by  an  individual,  would  sub- 
ject him  to  an  action  on  the  case,  is  done  by  authority  of  such 
corporation,  or  of  a  branch  of  its  government  having  jurisdiction 
of  the  subject  to  which  such  act  relates,  or  if,  when  done,  it  is 
ratified  in  the  manner  above  stated,  the  corporation  may  be  sued  in 
the  same  form  of  action.  —  Ibid. 

14.  In  genera],  to  render  such  corporation  liable  for  unauthor^ 
ized  and  unlawful  acts  of  its  officers,  it  is  not  enough  that  they 
were  done  colore  officii^  but  it  must  further  appear,  that  the  offi- 
cers were  expressly  empowered  to  do  the  acts,  by  the  corporation, 
that  they  were  done  bond  fide  in  pursuance  of  a  general  authority 
to  act  for  the  corporation,  on  the  subject  to  which  they  relate,  or 
that,  in  either  case,  they  were  adopted  and  ratified  by  the  corpo- 
ration. —  Ibid. 

15.  County  commissioners,  having  laid  out  a  highway  through  a 
town,  and  across  two  channels  of  a  stream,  ordered  the  town  to 
make  an  embankment,  several  rods  from  the  road,  which  should 
turn  all  the  waters  of  the  stream  into  one  of  its  channels,  and  pre- 
vent the  necessity  of  making  more  than  one  bridge  in  the  high- 
way. The  town  passed  no  vote,  and  did  no  act,  on  the  matter, 
but  the  selectmen  caused  the  embankment  to  be  made,  and  paid 
for  making  it,  by  an  order  on  the  town  treasurer.  Held,  the 
town  was  not  liable  to  an  action,  by  the  owner  of  lend  which  was 
flooded  and  injured  by  reason  of  the  making  of  the  embankment. 
-—Anthony  v.  Adams^  I  Met.  284. 
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C.  Meetings,  officers  and  votes  of  a  town. 

1.  A  town  treasurer  having  been  elected  at  a  meeting  called  to 
choose  town  officers,  a  second  meeting  was  called,  to  '^  fill  anj 
vacancies  in  town  offices  which  may  exist,"  and  at  this  meeting  it 
was  voted  to  appoint  the  treasurer,  collector  of  taxes.  Held,  as 
no  collector  was  chosen  at  the  first  meeting,  the  office  was  vacant, 
and  might  be  filled  in  the  mode  above  stated,  or  by  electing  a  sep- 
arate officer.  —  Sprague  v.  Baihy^  xix.  436. 

2.  A  town  clerk  stated  in  his  records,  that  A.  was  elected  and 
sworn  as  treasurer.  Afterwards,  upon  leave  to  amend  his  records, 
he  erased  the  word  treasurer,  and  inserted  ^^  collector  of  taxes, 
according  to  my  best  knowledge  and  belief,"  and  testified  to  the 
grounds  of  his  belief.  In  a  suit  against  A.,  held,  such  alteration 
was  not  a  record,  but  was  evidence  for  the  jury,  in  connexion 
with  the  parol  proof,  upon  the  question  whether  A.  had  been 
sworn  as  collector.  —  Ibid. 

3.  A  constable's  return,  on  a  warrant  for  calling  an  annual  town- 
meeting,  that  be  has  warned  the  inhabitants,  is  sufficient  evidence 
of  a  legal  warning,  though  it  does  not  state  how  the  warning  was 
given.  —  Houghton  v.  Davenport^  xxiii.  235. 

4.  An  annual  town-meeting  for  the  choice  of  town  officers  was 
held  in  March,  and  adjourned  to  April,  when  a  field'-driver  was 
chosen.  Between  these  two  periods,  an  act  was  passed,  repeal- 
ing previous  statutes  relating  to  field-drivers,  and  providing  that  at 
the  annual  town-meeting  for  choice  of  town  officers,  two  or  more 
persons  should  be  chosen  for  field-drivers.  Held,  the  above  elec- 
tion was  a  valid  one.  —  Commonwealth  v.  Hubbard^  xxiv.  98. 

5.  A  contract  having  been  made  with  one  A.,  conformably  to  a 
vote  of  a  town,  before  performance  of  such  contract,  the  vote 
was  rescinded,  but  A.  was  not  notified  thereof.  Held,  he  was  not 
afiected  by  such  rescinding.  —  JllUn  v.  Taunton^  xix.  486. 

6.  Whether  he  would  have  been,  even  had  notice  been  given 
him,  qa. —  Ibid. 

7.  By  St.  1837,  c.  85,  towns  receiving  their  portion  of  the  United 
States  surplus  revenue  were  required  to  apply  it,  or  the  interest  of 
it,  only  to  those  public  objects,  for  which  they  might  lawfully  raise 
and  appropriate  money.  The  town  of  H.,  having  received  its 
portion,  voted,  that  the  money  should  be  lent  equally  to  each  and 
every  inhabitant,  that  the  notes  of  the  individuals  receiving  the 
money  should  be  taken  therefor,  payable  when  the  State  should 
call  for  the  money,  and  that  no  sureties  should  be  required.  Held, 
this  vote  was  repugnant  to  the  above  statute.  —  Simmons  v.  Han- 
over, xxiii.  188. 
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8.  By  St.  1783,  c.  38,  §  7,  where  a  person,  by  excessive 
drinking,  &c.,  shall  expose  the  town  to  wtucfa  he  belongs  to  ex- 
pense for  his  support,  the  selectmen  thereof  shall  complain  to  the 
judge  of  probate  of  the  county  to  which  he  belongSy  who  may  ap- 
point a  guardian  over  him.  Held,  such  appointment  might  be 
made,  upon  complaint  of  the  selectmen  of  the  town  where  such 
person  was  domiciled,  though  his  legal  settlement  was  in  another 
county.  —  Staeey  v.  Benson^  xviii.  497. 

9.  A  town  authorized  its  selectmen  to  lease  certain  land  ''  as 
heretofore,"  which  they  accordingly  leased  verbally,  for  one  year. 
A  stranger  having  committed  an  injury  upon  the  freehold,  the 
town  brings  trespass  qu.  claw.  Held,  the  vote  of  the  town  was 
not,  in  law,  a  lease  ;  that  the  letting  by  the  selectmen  was  only  at 
will ;  and  that  the  action  would  lie.  —  Hingham  v.  Sprague^  xv. 
102. 


No  action  lies  upon  a  note  payable  on  time,  before  its  maturity, 
though  the  promisor  unfairly  obtain,  and  refuse  to  return  it.  —  lU' 
ley  V.  Jewettj  2  Met.  168. 


The  awards  of  the  commissioners,  under  the  convention  of  July 
4,  1831,  between  the  United  States  and  France,  were  conclu- 
sive as  to  the  validity  and  amount  of  claims  upon  France  for  dam- 
ages and  injuries,  but  not  as  to  the  conflicting  claims  of  difl!erent 
parties  to  the  fund  awarded.  And  where  the  commissioners 
awarded  to  A.  a  certain  sum  for  a  vessel,  &c.,  sequestrated  by 
France,  which  A.  received  ;  held,  B.  might  recover  from  him 
one  third  of  that  sum,  on  proving  diat  he  owned  one  third  of  the 
vessel.  — Lee  v.  Thomdihe,  2  Met.  313. 
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jL  Trespass  quare  claugumfregii. 

B.  Trespass  de  bonis  asportaiis. 

C.  Trespass  for  injury  to  the  person. 

D.  Pleading  in  trespass. 


jf.  Trespass  quare  clausum  fregit. 

1.  If  one  disseised  enter  and  exercise  acts  of  ownership  upon 
the  land,  he  may  maintain  trespass  against  the  disseisor  for  a  sub- 
sequent entry.  —  P%Uney  v.  Dresser^  2  Met.  683. 

2.  By  §  8,  c.  119  of  the  Revised  Statutes,  ^'  no  person  shall 
be  deemed  to  have  been  in  possession  of  lands  merely  by  reason 
of  having  made  an  entry  thereon,  unless  he  shall  have  continued  in 
open  and  peaceable  possession  thereof  for  one  year  next  after 
such  entry,  or  unless  an  action  shall  be  commenced  upon  such  en- 
try and  seisin,  within  one  year  after  he  shall  be  ousted  or  dispos- 
sessed." Whether  this  applies  to  the  action  of  trespass,  qu.  It 
it  does,  held,  it  did  not  take  effect  till  Dec.  31,  1839.  —  Ibid. 

3.  A  mortgagor  in  possession  may  maintain  trespass  qu.  claus. 
freg.  —  Earle  v.  Hall,  2  Met.  366. 

4.  The  defendant,  a  surveyor  of  highways,  ordered  his  servant 
to  fell  trees  within  the  limits  of  the  road,  and  place  them  else- 
where than  on  the  land  of  the  plaintiff,  the  adjoinmg  owner.  The 
servant  placed  them  on  this  land,  the  defendant  being  then  in  view 
of  the  land,  knowing  that  they  were  so  placed,  assenting  thereto, 
and  not  ordering  their  removal.  Held,  he  was  liable  to  an  action 
of  trespass.  —  Elder  v.  J5«mw,  2  Met.  699.  ^ 

6.  The  plaintiff  entered  on  an  unappropriated  lot  of  land  in 
P.,  not  susceptible  of  cultivation,  drove  down  stakes,  some  of 
which  w^e  marked  with  his  initials,  around  the  exterior  lines,  and 
built  saltworks  upon  a  part  of  the  land.  The  defendant  afterwards 
entered  upon  a  part  of  the  lot,  and  the  plaintiff  brings  trespass  qu. 
claus.  against  him.  Held,  if  the  plaintiff  entered,  intending  to 
take  possession,  and  claiming  the  land,  if  the  defendant  knew,  or 
might  with  ordinary  care  have  known  it,  and  if  the  inhabitants  of 
P.  had  acquiesced  in  this  mode  of  enclosing  similar  land,  as  giving 
a  valid  possession,  the  action  might  be  maintained.  —  Cook  v.  JSi- 
der^  XVI.  186. 
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6.  Held,  the  plaintiff  n^ight  show  that  this  was  the  usual  mode  of 
entering  upon  unappropriated  lands  in  P.,  situated  like  this  lot,  and 
that  such  inclosure  was  acquiesced  in  by  the  inhabitants  as  a  valid 
possession.  —  Ibid. 

7.  A.,  the  owner  of  a  tract  of  land  and  two  mill  privileges, 
conveyed  to  B.  a  part  of  the  land,  with  a  privilege,  described  in 
the  deed  by  metes  and  bounds,  '^  together  with  the  privilege  of  a 
dam  below  A.'s  factory,  and  flowing  the  water  as  high  as  will  an- 
swer, and  not  injure  or  obstruct  the  water-wheels  of  A.,  above." 
Held,  a  grant  to  B.  of  the  right  to  build  a  dam  for  a  mill,  and  that 
he  might  extend  such  dam  beyond  the  bounds  mentioned,  if  ne- 
cessary to  raise  the  water  to  the  height  agreed  upon  ;  that  acts  of 
the  parties,  done  under  a  mutual  agreement,  immediately  after  the 
grant,  towards  fixing  the  site  and  height  of  the  dam  to  be  built  by^ 
B.,  might  be  offered  in  evidence,  as  showing  the  extent  of  the 
grant ;  and  that  B.  might  maintain  trespass  qu,  claus,  against  A., 
for  cutting  through  that  part  of  the  dam  not  included  by  the  metes 
and  bounds,  B.'s  interest  therein  being  a  right  of  possession  for 
the  purpose  of  the  dam  while  his  mill  should  continue,  and  not  a 
mere  easement.  —  Dryden  v.  Jefferson^  xviii.  385. 

8.  In  trespass  qu»  clau^.,  if  the  plaintiff  shows  no  title,  be  can- 
not object  that  a  deed,  under  which  the  defendant  claims  and  oc- 
cupies, is  invalid.  —  Brown  v.  Pinkhanij  xviii.  172. 

9.  A  grantee  of  wild  land  cannot  maintain  trespass  against  a 
third  person,  merely  by  such  proof  of  possession  as  arises  from 
having  an  unrecorded  deed.  — Estes  v.  Cook^  xxii.  295. 

10.  One  in  actual  possession  of  land  may  maintain  trespass, 
against  any  other  person  than  the  real  owner,  or  him  who  has  the 
right  of  possession.  —  Barnstabk  v.  Thacherj  3  Met.  239. 

1 1 .  Where  two  parties  have  a  concurrent  or  mixed  possession 
of  land,  neither  having  any  other  title,  or  any  exclusive  priority  of 
possession,  one  cannot  maintain  trespass  against  the  other. —  ibid. 

12.  A  town  took  possession  of  a  tract  of  unenclosed  land  to 
which  it  had  no  title,  and  forbade  all  persons  to  take  cranberries 
therefrom,  except  on  terms  prescribed  by  the  town,  and  with  which 
most  persons  for  several  years  complied.  Before  the  town  took 
possession,  A.  had  claimed  a  right  in  the  land,  though  he  could  not 
show  any  title,  and  had  taken  cranberries  growing  thereon,  and 
continued  to  take  them  afterwards,  under  a  claim  of  right.  Held, 
the  possession  of  A.  and  of  the  town  was  mixed  or  concurrent, 
and  that  the  town  could  not  maintain  trespass  against  persons  who 
took  cranberries  from  the  land  under  a  license  from  A. —  Ibid. 
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B.  Trespass  de  bonis  asportatis. 

1.  The  defendant  having  conveyed  land  to  the  plamtifis,  a  cor- 
poration, the  deed,  which  was  left  with  A.,  the  plaintiff's  agent, 
lor  safe  keeping,  was  by  him  given  up  to  the  defendant,  at  the  re- 
quest of  the  latter,  and  on  the  ground  that  he  had  objected  to  it 
when  it  was  signed.  The  plaintiffs  bring  trespass  against  the  de- 
fendant for  taking  the  deed.  Held,  the  action  would  lie  ;  but,  it 
seems,  inasmuch  as  the  plaintiffs'  title  was  not  divested  by  the 
above  transaction,  they  should  recover  only  nominal  damages,  un- 
less they  would  release  all  claim  to  the  land.  —  Second  Congrega- 
tionalj  ^c.  v.  Howard j  xvi.  206. 

2.  The  unlawful  exercise  of  authority  over  chattels,  against  the 
will  and  to  the  exclusion  of  the  owner,  is  sufficient  to  sustain  an 
action  of  trespass  de  bonis  asportatis j  without  any  mi^iual  taking  or 
removal.  —  Milkr  v.  Baker,  1  Met.  27. 

3.  Where  an  officer  attaches  mortgaged  chattels,  whether  the 
mortgagee  can  maintain  trespass  against  him,  before  giving  notice 
of  his  mortgage  and  stating  his  account,  and  before  the  creditor  or 
officer  has  neglected  or  refused  to  pay  the  latter,  qu.  —  Ibid. 
XX.  285.      (See  Jlttackment,  Mortgage.) 


C.  Trespass  for  injury  to  the  person. 

Trespass  against  A.  and  B.,  as  owners  of  a  dog,  alleged  to  have 
done  injury  to  the  plaintiff.  A.  having  died,  held,  the  action 
might  be  sustained  against  B.,  without  proof  that  A.  was  a  part- 
owner,  and  therefore  that  A.'s  declaration  of  that  fact,  which  was 
received  for  the  purpose  of  proving  it,  was  immaterial,  B.'s  own- 
ership being  otherwise  established.  —  Buddington  v.  Shearer, 
xxii.  427. 


D.  Pleading  in  trespass. 

1.  In  an  action  of  trespass,  the  declaration  contained  two  counts 
for  the  same  cause  of  action.  Fleas,  the  general  issue  to  both 
counts,  and  a  special  bar  to  one  of  them.  Verdict  for  the  defend- 
ant upon  the  latter  plea.  Held,  he  was  also  entitled  to  a  verdict 
upon  the  general  issue.  —  Curl  v.  Lowell,  xix.  26. 

2.  In  trespass  qu.  claus.  before  a  justice,  upon  a  plea  of  not 

guilty^  the  plaintiff  need  not  prove  exclusive  possession  of  the 
land.  —  Stone  v.  Hubbard^  xvii*  217. 


TROVER.  441 

3.  By  the  Revised  Statutes,  c.  58,  §  13,  every  owner  or  keep- 
er of  any  dog  shall  forfeit  to  any  person  injured  by  such  dog  double 
the  amount  of  damage  sustained.  In  trespass  under  this  statute, 
the  declaration  alleged,  that  the  defendants  were  the  owners  and 
keepers  of  th^  dog.  Held,  it  must  be  proved  that  they  were  both 
owners  and  keepers.  —  Buddington  v.  Shearer^  xx.  477. 

4.  The  injury  having  been  done  by  two  dogs  together,  belong- 
ing to  different  persons  ;  held,  each  was  liable  only  for  the  damage 
done  by  his  own  dog  —  not  for  the  whole  injury.  —  Ibid, 


1.  A.  made  a  mortgage  of  goods  to  B.,  which  was  recorded. 
A.,  remaining  in  possession,  assigned  the  goods  to  C,  and  aided 
him  in  clandestinely  removing  them  from  the  State.  B.  brings 
trover  against  C.  and  one  D.,  who,  by  request  of  A.,  carried 
away  some  of  the  goods  and  delivered  them  to  C.  Held,  if  D. 
did  not  act  in  concert  with  C,  or  with  intent  to  deprive  B.  of  his 
property,  the  mere  removal  of  a  part  of  the  goods,  at  the  request 
of  A.,  was  not  a  conversion,  because  A.,  having  lawful  posses- 
sion, might  properly  direct  such  removal,  unless  it  was  done  with 
design  to  injure  B.  So  also,  if  A.  had  such  intent,  and  was  in 
concert  with  C,  yet,  if  D.  did  not  know  or  assent  to  it,  he  was 
not  guilty  of  a  conversion.  —  Strickland  v.  Barrett^  xx.  416. 

2.  Trover  by  A.  against  B.  and  C.  for  a  horse  hired  of  A. 
Held,  the  defendants  might  prove,  there  being  no  evidence  of  an 
express  hiring  by  B.,  that  by  a  contract  between  them  C.  was  to 
carry  B.  as  a  passenger.  —  Mams  v.  Graves^  xviii.  355. 

3.  A.  pledges  to  B.,  his  creditor, goods  of  C,  B.  supposing  them 
to  belong  to  A.  B.  afterwards  permits  A.  to  sell, and  deliver 
them  to  D.,  upon  D.'s  promise  to  pay  B.  the  price  towards  his 
debt.  Held,  B.  was  not  liable  to  C,  in  trover. — Leonard  v. 
Tidd,  3  Met.  6. 

4.  One  from  whom  goods  are  obtained  by  a  nominal  sale,  but 
through  fraud  and  misrepresentation,  may  maintain  trover  against 
one  who,  with  notice  of  the  fraud,  purchases  them  from  the  first 
vendee,  without  a  demand.  —  Stevens  v.  •Austin,  1  Met.  557.  — 
Thurston  v.  Blanchard^  xxii.  18. 

5.  So,  without  restoring  to  the  first  vendee  a  note  given  by  him 
for  the  price  of  the  goods.  —  Ibid. 

6.  If  the  purchaser  gave  in  payment  his  own  negotiable  note, 
which  has  not  been  negotiated,  this  action  lies  without  a  previous 
tender  of  the  note,  if  it  be  brought  into  court,  to  be  given  up  to 
the  maker.  —  Ibid. 
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4«  TRUST  AND  TRUSTEE. 

(See  Devise,  D.) 

1.  Real  and  personal  property  was  devised  in  trust,  the  rents, 
issues  and  income  to  be  paid  to  the  cestui^  A.  A  part  of  the  real 
estate  being  taken  for  a  railroad,  and  the  damages  paid  to  the  trus- 
tee ;  held,  this  sum  was  not  income,  &c.,  to  be  paid  to  the  cestui j 
but  a  substituted  capital,  of  which  he  was  merely  entitled  to  the 
interest.  —  Gibson  v.  CooJcCj  1  Met.  75. 

2.  Real  estate  was  placed  in  the  hands  of  a  trustee,  to  be  con- 
veyed to  the  appointee  of  A.,  or,  in  failure  of  an  appointment,  to 
her  heirs.  She  havrng  died  without  making  an  appointment,  held, 
as  she  had  no  legal  title,  the  property  could  not  be  sold  in  the  or- 
dinary Qourse  of  administration,  under  a  license,  for  payment  of 
her  debts.  —  Coverdale  v.  •Sldrich^  xix.  891. 

3.  An  heir  of  A.  having  made  a  general  assignment  for  his 
creditors,  of  all  his  lands,  tenements  and  hereditaments,  goods  and 
chattels,  &c.,  and  all  his  right,  title  and  interest  in  and  to  the 
same  ;  held,  his  share  in  the  real  estate  possessed  by  such  trustee 
passed  by  the  assignment.  —  Ibid. 

4.  The  court  may  allow  to  a  trustee  commissions,  in  addition 
to  his  charges  for  specific  services.  In  such  case,  the  commis^ 
sions  are  considered  as  a  compensation  for  services  not  specially 
mentioned  in  the  account.  — Rathbun  v.  Colton^  xv.  471. 

5.  A  trustee  cannot  have  an  allowance  by  way  of  commission, 
on  assuming  his  office.  But,  as  a  compensation  for  his  services, 
he  may  have  a  reasonable  commission  on  the  net  income  of  the 
trust  property,  after  collecting  such  income.  — » Dixon  v.  Homer, 
2  Met.  420. 

6.  The  law  will  protect  a  trustee  who  acts  according  to  his  best 
judgment,  though  he  make  some  trifling  mistakes  in  doubtful  mat- 
ters. —  Root  V.  YeomanSj  xv.  488. 

7.  Devise  in  trust,  to  apply  the  use  and  improvement  of  the 

f)roperly  to  the  support  of  the  testator's  three  children,  for  their 
ives  ;  and,  *'  so  long  as  each  of  his  children  should  be  industrious 
and  economical,  those  so  continuing  should  have  and  be  entitled  to 
the  use  and  improvement,  each  of  one  third  of  the  real  estate,  and 
be  entitled  to  all  each  should  respectively  raise  by  virtue  of  their 
improvement  of  the  property."  One  of  the  cestuis  brings  a  suit 
against  the  trustee  for  her  portion  of  the  real  estate.  The  de- 
fendant offers  to  prove  that,  for  years  previous  to  the  testator's 
death,  and  evet*  since,  the  plaintiff  was  weak-minded  and  iocompe^ 
tent  to  manage  common  afi^airs  with  ordinary  prudence ;  but,  wbetb- 
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er  from  natural  incapacity,  or  as  the  coneequence  of  long-continued 
intemperance,  did  tiot  appear.  Held,  the  evidence  was  admissi- 
ble. —  Bnd. 

8.  The  trustee  took  possession  of  the  land,  incurred  expenses 
necessary  to  prevent  its  running  out,  and  allowed  the  cestui^  annu- 
ally, the  interest  of  the  sura  at  which  it  was  appraised  at  the  testa- 
tor's death ;  and  the  increase  of  the  products  did  not  more  than 
compensate  the  trustee  for  the  above  expenses.  Held,  the  trustee 
was  authorized  thus  to  occupy,  the  rent  allowed  being  reasonable ; 
aud  that  the  cestui  could  not  avail  himself  of  the  improvements, 
till  he  refunded  the  expenses.  —  Ibid. 

9,  Bequest  of  property  -to  a  trusitee,  for  the  purpose  of  main- 
taining public  lectures,  to  be  delivered  in  Boston,  for  the  promo* 
tioB  of  the  moral,  intellectual  and  physical  instruction  and  educa- 
tion of  the  inhabitants.  The  will  contained  no  limitation  of  time, 
but  provided  for  a  perpetuation  of  the  trust,  and  a  perpetual  sue- 
cession  of  trustees,  prescribed  the  mode  of  keeping  and  auditing 
the  accounts  of  the  trust,  without  reference  to  the  provisions  of 
the  probate  law,  and  appointed  a  perpetual  board  of  visiters  of  the 
trust.  Held,  this  bequest,  being  for  a  purpose  of  general  charity, 
was  not  a  gift  in  trust  for  .any  person  or  persons,  within  the  meaning 
of  the  Revised  Statutes, .«.  60,  §  1,  and  therefore  no  bond  should 
be  required  from  the  trustee.- —  Lowell^  ^c.  xxii.  215. 

iO.  By  the  same  statute,  §  1,  2,  where  the  will  so  orders  or 
requests,  one  appointed  trusitee  for  -minors  or  others  shall  be  ex- 
empted from  giving  a  bond.  It  seems,  to  bring  a  case  within  this 
provision,  no  express  order  or  request  is  necessary^  provided  the 
intention  of  the  testator  may  be  fairly  inferred  from  the  will.  — 
Ibid. 

11.  Land  was  conveyed  upon  divers  trusts,  with  power  to  sell. 
The  trustees,  meaning  to  annul  the  trusts,  reconveyed  to  the 
grantor,  wh6  thus  took  the  legal  estate,  but  still  burdened  with  the 
trusts.  He  thereupon  reconveyed  to  the  trustees,  to  hold  for  the 
same  uses  and  purposes  and  as  fully  in  every  respect,  as  under  the 
original  conveyance  to  them.  Held,  the  power  to  sell  of  the 
trustees  was  revived.  — «-  8(Uisbury  v.  JSiffeloWj  xx.  174. 

12.  Devise  to  a  trustee,  his  heirs  and  representatives,  in  trust, 
to  invest  and  reinvest  the  land  from  time  to  time  in  stocks  or  other 
safe  securities,  and  pay  the  income,  with  $200  annually  of  the  prin- 
cipal, to  the  testator's  daughter  for  life  ;  afterwards  to  pay  and  trans- 
fer the  whole  of  the  trust  fund  to  her  children.  Held,  by  neces- 
sary implication,  the  .trustee  had  power  to  sell  the  real  estate,  dis- 
charged of  the  trust.  — Furdie  v.  Whitney y  xx.  25. 

13.  A  testator,  after  appointing  trustees  to  hold  bis  estate 
dusing  the  lives  of  bis  duldren,  directed  that  they  should  apply  the 
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rents  an^  profits  to  the  support  of  his  children  in  certain  propor- 
tions, and,  if  either  or  all  of  them  should  become  necessitous,  and 
the  trustees  should  think  it  for  their  benefit  to  sell  the  whole  or  a 
part  of  the  property,  they  might  do  so,  and  apply  all  or  a  part  of 
the  proceeds,  in  the  same  proportions,  to  the  support  of  his  chil- 
dren, their  heirs  or  wives,  tie  further  directed,  that,  in  case 
of  the  death  of  either  of  his  sons,  the  trustees  should  apply  the 
rents  and  profits  of  the  estate,  to  the  support  of  their  wife  or 
wives  and  children,  during  the  life  or  lives  of  their  wife  or  wives, 
in  the  same  proportions.  Held,  the  trustees  were  not  authorized 
to  sell  any  part  of  the  estate,  to  relieve  the  necessities  of  the 
widow  of  one  of  the  testator's  sons  ;  and,  if  only  one  of  the  tes- 
tator's children  should  be  in  want,  and  a  partial  sale  made  for  his 
relief,  the  whole  of  the  proceeds  might  be  applied  for  his  benefit, 
to  an  extent  not  exceeding  his  portion  of  the  estate,  instead  of 
being  divided  among  all  the  children  in  the  proportions  specified 
by  the  will.  —  Rathbun  v.  Colton^  xv.  471. 

14.  In  a  suit  in  equity  by  the  widow  of  one  of  the  sons, 
against  a  trustee  appointed  by  the  probate  court,  according  to  the 
will,  in  place  of  the  original  trustees,  it  appeared,  that  money  bad 
been  awarded  and  paid  to  the  defendant,  for  damages  occasioned 
by  the  laying  out  oi  a  road  over  the  estate.  Held,  the  plaintiff 
could  not  claim  a  share  of  this  sum,  but  it  must  follow  the  disposi- 
tion of  the  residue  of  the  estate.  —  Ibid. 

15.  The  defendant  had  been  of  opinion,  that  it  would  be  best 
for  all  parties,  to  sell  the  estate,  and  that  this  would  be  justified  by 
the  necessities  of  one  of  the  cestui  que  trusts ;  but  some  of  them 
petitioned  for  a  removal  of  the  trustee,  or  that  he  might  be  re- 
strained from  selling.  Upon  a  hearing,  no  decree  was  made,  but 
the  defendant  was  admonished  by  the  judge,  that,  if  he  persisted  in 
attempting  to  sell,  he  would  be  removed,  and  the  plan  was  accor- 
dingly abandoned.  Held,  the  defendant  was  not  bound  to  sell,  and 
appeal  from  the  judge's  decree,  unless  requested  to  do  so  by  some 
party  interested. —  Ibid. 

16.  Held,  the  trustee  should  not  be  allowed  for  the  cost  of 
permanent  improvements  ;  but  that  the  probable  duration  of  the 
trust  was  to  determine,  whether  repairs  should  be  slight  and  tem- 
porary, or  thorough  and  permanent.  —  Ibid. 

17.  Where  the  rent  of  a  trust  estate  is  increased  by  improve- 
ments made  by  the  trustee,  the  cestui  must  elect  either  to  give  up 
the  increased  rent,  or  allow  to  the  trustee  the  cost  of  such  im- 
provements. —  Ibid. 

18.  A  motion  was  made  for  an  injunction  upon  a  trustee,  to  re- 
strain him  from  making  any  repairs,  not  essential  to  the  immediate 
preservation  of  the  buildings.  Upon  a  hearing  at  chambers,  the 
injunction  was  refused,  upon  the  ground  that  the  motion,  with  no- 
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tice  to  the  defendant,  would  be  enough  to  protect  the  plaintiffs, 
and  that  the  trustee  would  not  be  allowed  any  expenditures,  con- 
sidered by  the  court,  at  a  hearing,  to  be  unauthorized.  No  formal 
decision  was  made  upon  the  application.  Held,  the  trustee  was 
not  bound  to  abstain  from  repairs,  until  the  cause  was  decided, 
and  might  be  allowed  the  expenses  of  subsequent  repairs.  —  Ibid. 

19.  A  mother,  in  consideration  of  love  and  good  will  to  her 
daughter,  a  married  woman,  conveyed  lands  to  A.,  in  "trust  and 
for  the  sole  use  and  benefit "  of  the  daughter  for  life.  Held,  A. 
took  the  legal  estate,  in  trust  for  the  daughter's  separate  use  ;  that 
this  Court,  therefore,  had  jurisdiction  of  a  suit  in  equity,  brought  by 
the  daughter  against  her  husband  and  the  trustee,  to  enforce  the  ex- 
ecution of  such  trust ;  that  the  husband,  having  received  the  rents 
and  profits,  was  properly  joined  in  the  suit ;  that  the^wife,  though 
she  had  separated  from  her  husband,  was  entitled  to  such  rents 
and  profits  from  the  time  of  separation,  unless  it  should  be  clearly 
proved  by  the  husband,  that  she  had  misconducted  herself,  and 
separated  from  him  without  cause  or  any  manner  of  excuse,  and 
without  his  consent  ;  and  that  no  demand  on  the  husband  was 
necessary,  his  answer  showing  that  he  denied  her  right  ;  but  otKer- 
wise  a  demand  would  have  been  necessary.  —  •Syer  v.  .flyer,  xvi. 
327. 
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A.  Who  are  liable  to  the  trustee  process ;  ifftere  it  must 
be  brought ;  and  the  effect  of  an  attachment  there- 
upon. 

1.  In  general,  one  who  has  never  resided  in  this  State  is  not 
liable  to  the  trustee  process,  Nor  does  a  difibrent  rule  applj, 
where  he  comes  here  and  takes  an  assignment  of  property  from 
a  resident  for  benefit  of  creditors.  —  Hart  v.  Jtn^ony^  xv.  445. 

2.  Under  c.  1<58»  of  St.  1^39,  the  property,  in  this  State,  of 
^^  a  corporation  iocorporated  by  any  other  Sta  e/'  may  be  actach- 
ed  by  (he  trustee  process.  —  Ocean,  f*c.  v.  JliffBrme,  4^.  3  Met. 
420. 

3.  A  foreign  corporation,  having  no  goods,  &c.,  in  Massachu- 
setts, cannot  be  charged  in  the  trustee  process,  though  many  of 
its  members  and  officers  reside  here,  and  its  books  and  records  are 
kept  here.  — Danforth  v.  Penny ^  3  Met.  664. 

4.  A.,  a  citizen  of  New  York,  made  there  4ffl  assigoment  of  his 
goods  in  New  YorJc,  to  B.,  a  citizen  of  Massachusetts,  in  trusC 
for  payment  of  his  creditors,  most  of  whom  lived  in  New  Yoit ; 
to  which  assignment  the  creditors  were  not  parties,  but  which,  by 
the  law  of  New  York,  was  a  valid  transfer.  The  goods  having 
never  been  brought  into  Massachusetts,  C,  a  creditor  living  in 
Massachusetts,  brings  an  action  against  A.,  and  summons  B. 
as  his  trustee*  Held,  B.  was  not  chargeable.  —  Wales  v.  Alden, 
xxii.  245. 

5*  The  service  of  a  tnistee  process,  upon  a  trustee  Uvii^  out  of 
the  county  where  it  is  returnable,  is  void  or  voidable,  unless  the 
writ  contain  the  name  of  one  living  in  such  county  ;  although  such 
a  name  be  inserted  before  service  upon  the  principal  defendant.  — 
Hooper  v.  JeUieon^  xxii.  250. 

6.  An  officer,  holding  several  trustee  writs,  delivered  copies  of 
them  all  to  the  trustee  .at  the  same  time.  Held,  the  attachments 
thus  made  were  simultaneous,  and  -the  several  plaintiffs  entitled  re- 
spectively to  recover  an  aliquot  part  of  the  proceeds  of  the  prop- 
erty. —  Rockwood  V.  Vamum.^  xvii.  289. 

7.  Section  19,  c.  163,  of  St.  1638,  relating  to  insolvent  debt- 
ors, applies  to  attachments  hy  the  trustee  process.  —  Kimball  v. 
Morris^  2  Met.  573. 
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B.  What  are  gaod$,  effects^  and  ereditSj  liable  to  attach-* 
ment  by  the  trustee  process, 

1 .  Where  the  master  of  a  coasting^vessel  has  no  claim  against 
the  owners,  for  his  services  or  otherwise,  a  shipper  of  goods  on 
board  such  vessel  is  not  chargeable  as  trustee  of  the  master,  for 
the  amount  of  the  freight.  —  Richardson  v.  IVhiting,  xviii.  530. 

2.  A  policy  of  insurance,  upon  certain  sugar  belonging  to  A., 
was  made  payable  to  B.,  of  London,  as  collateral  security  for  ad- 
vances made  thereupon.  A  loss  having  happened  and  been  paid 
to  his  agent  in  Boston  ;  held,  the  agent  was  accountable  only  to 
B.,  and  therefore  was  not  chargeable  as  trustee  of  A.  —  Cramer 
V.  Flinty  xviii.  140. 

^.  An  insolvent  debtor  made  an  assignment,  under  St.  1836, 
c.  238,  of  all  his  property,  which  was  insufficient  to  satisfy  the 
creditors  who  had  a  right  to  become  parties.  The  assignees,  by 
consent  of  all  those  creditors,  reconveyed  to  the  assignor,  to  en- 
able him  to  make  a  settlement  with  them.  Held,  the  assignees 
were  not  chargeable  in  a  trustee  process,  as  trustees  of  one  who 
became  a  creditor  of  the  assignor  after  the  assignment.  -^  Small 
V.  Sproaty  3  Met.  303. 

4.  A  testator,  having  devised  certain  land  and  beaueathed  cer- 
tain chattels  to  a  minor,  whom  he  also  made  a  residuary  legatee, 
afterwards  sold  and  conveyed  such  property  to  A.,  taking  his  notes 
for  the  price.  After  his  death,  his  executor  delivered  the  notes  to 
the  guardian  of  the  minor,  who  gave  his  receipt  therefor  ''  in  full 
of  the  legacy  bequeathed  "  to  the  minor,  and  collected  the  money 
due  thereon.  The  executor  was  afterwards  removed  from  his 
trust,  and  an  administrator  de  bonis  non^  cum  testa,  annex.  ^  was  ap- 
pointed. Held,  the  guardian  was  not  chargeable  in  the  trustee 
process,  as  trustee  of  the  executor.  —  Stevens  v.  Goodell,  3  Met. 
34. 

5.  A  fund  was  placed  in  the  hands  of  A.  &  B.,  in  trust  for  the 
benefit  of  L.  &.  C.  The  donors  of  the  fund,  pursuant  to  a  pow- 
er originally  reserved  by  them  to  make  new  limitations  of  the  fund, 
afterwards  directed  that  A.  &  B.  should  hold  such  part  of  L.'s 
share  of  the  fund  as  remained  in  their  hands,  in  trust,  to  be  ap- 
plied for  the  support  of  the  children  of  L.,  in  such  way  and  such 
proportions,  as  A.  &  B.  might  see  fit.  Held,  the  holders  of  the 
trust  fund  could  not  be  charged,  in  a  trustee  process,  as  trustees 
of  the  husband  of  a  daughter  of  L.  —  Vincent  v.  Gorham^  3  Met. 
343. 

6.  Where  an  administrator  is  summoned  as  trustee  of  a  cred- 
itor of  bis  intestate,  the  attachment  is  a  lien  upon  the  whole 
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amount  which  such  creditor  can  ever  claim.  Hence,  where  the 
estate  is  insolvent,  and  the  administrator,  after  such  attachment, 
sells  the  real  estate  for  payment  of  debts,  under  a  license,  and  re- 
ceives the  proceeds,  and  also  collects  debts  due  the  estate,  and 
a  distribution  among  the  creditors  is  then  ordered  by  the  Probate 
Court ;  the  administrator  will  be  charged  for  the  full  amount  of  the 
dividend  decreed  to  the  principal  defendant.  —  Boston^  ^c.  v. 
JIfinot,  3  Met.  567. 

7.  The  interest  of  an  heir,  in  a  distributive  share  of  the  intes- 
tate estate,  may  be  attached  by  the  trustee  process  in  the  adminis- 
trator's hands,  before  a  decree  of  distribution,  and  though  it  is 
uncertain  whether  there  will  be  any  assets  for  distribution  ;  and 
the  suit  may  be  continued,  to  await  a  settlement  of  the  administra- 
tor's account  and  a  decree  of  distribution. —  Wheeler  v.  Bowen, 
XX.  563. 

8.  So,  the  interest  of  a  husband  in  his  wife's  distributive  share, 
or  a  legacy  given  her,  may  be  thus  attached  in  the  hands  of  the 
executor  or  administrator,  even  before  a  decree  of  distribution.  — 
Ibid.  —  Holbrook  v.  Waters^  xix.  54. 

9.  In  an  action  against  a  husband,  an  administrator,  having  in  bis 
hands  a  distributive  share  belonging  to  the  wife,  was  summoned  as 
trustee,  but  before  judgment  the  husband  died.  Held,  the  wife's 
right  of  survivorship  had  not  been  lost,  and  the  trustee  was  dis- 
charged. —  Strong  V.  Smithy  1  Met.  476. 

10.  Where  an  entire  contract  is  made,  for  labor  on  a  large  num- 
ber of  articles,  in  process  of  manufacture,  to  be  paid  for  when  fin- 
ished ;  the  owner  cannot  be  charged  as  trustee  of  the  laborer,  until . 
the  work  is  performed  on  all  the  articles. — Robinson  y.  Hallj 
3  Met.  301. 

11.  A  debt  maybe  attached  by  the  trustee  process,  though 
made  payable  in  another  State.  —  Sturtevant  v.  Robinson^  xviii. 
175. 

12.  A  sum  of  money,  being  due  to  A.  &  B.  severally,  was  paid 
them  in  checks  on  banks.  A.  directed  B.  to  take  the  checks  and 
get  the  money  for  them,  which  they  would  afterwards  divide.  B. 
accordingly  obtained  the  money  from  the  banks  in  bank-bills,  and, 
before  dividing  it,  was  summoned  as  trustee  of  it.  Held,  he  was 
chargeable.  — Morrill  v.  BrowUj  xv.  173. 

13.  Trustee  process  against  a  bank,  and  one  A.,  as  trustee. 
A.  disclosed,  that  he  was  accustomed  to  take  up  the  bills  issued 
by  the  bank,  charge  it  with  the  amount,  credit  it  with  the  funds 
which  it  furnished  to  take  them  up,  and  return  the  bills  to  the 
bank,  and,  at  the  service  of  the  writ,  he  had  in  his  hands  bills 
thus  taken  up.  Held,  he  was  not  chargeable.  —  Wildes  v.  JV*a- 
hanty  ^c.  XX.  352. 
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14.  A.,  having  mortgaged  goods  to  B.,  took  out  a  policy  of  in- 
surance upon  them,  for  a  sum  exceeding  B.'s  claim,  payable  to  B. 
The  goods  having  been  burned,  but  before  proof  of  loss  according 
to  the  terms  of  the  policy,  B.  was  summoned  as  trustee  of  A., 
and  afterwards  received  from  the  underwriters  the  full  sum  insured. 
Held,  B.'s  liability  to  A.,  when  he  was  summoned,  was  contin- 
gent, and  therefore  that  he  must  be  discharged.  —  Meaeham  v. 
MCorbitt,  2  Met.  352. 


C.  Practice  in  the  trustee  process ;  interrogatories,  issue, 
appeal,  costs. 

1.  A  plaintiff  may  propose  interrogatories  to  a  supposed  trus- 
tee, tending  to  draw  out  facts  which  go  to  charge  the  latter  ;  but 
not  for  the  purpose  of  discrediting  his  disclosures.  Thus,  he  can- 
not cross-examine  the  supposed  trustee  ;  nor  ask  him  what  he  has 
heretofore  said  to  others.  —  Grossman  v.  Crossman^  xxi.  21. 

2.  The  answer  of  a  respondent  in  the  trustee  process  does  not 
form  an  issue  in  law,  within  the  meaning  of  §  13,  c.  81,  of  the 
Revised  Statutes  ;  and  a  single  judge  may  charge  or  discharge 
him,  subject  to  a  bill  of  exceptions.  —  Shaw  v.  Bunker^  2  Met. 
376. 

3.  In  a  trustee  process,  where  the  ad  damnum  does  not  exceed 
$  100,  if  one  claiming  the  fund  in  the  hands  of  the  supposed  trus- 
tee becomes  a  party,  and  suffers  a  judgment  against  him,  not 
founded  upon  matter  of  law  apparent  on  the  record  ;  he  cannot 
appeal.  —  Sibley  v.  Smithy  xix.  546. 

4.  One  summoned  as  trustee,  at  the  first  term,  appeared  and  made 
answers,  upon  which  questions  of  law  arose.  The  case  was  once 
continued,  and  then  brought  to  the  Supreme  Court.  At  the  first 
term  in  this  court,  the  law  questions  were  argued,  and  the  case  con- 
tinued nisi  for  advisement ;  and  at  the  next  term  the  trustee  was 
charged.  Held,  under  Revised  Statutes,  c.  109,  §  49,  50,  he  was 
entitled  to  tax  costs  for  travel  at  each  term,  for  full  attendance  at 
each  term  except  the  last,  and  for  three  days'  attendance  at  that 
term  ;  for  the  clerk's  fees  ;  a  reasonable  sum  for  counsel  fees ;  but 
not  an  attorney's  fee  in  either  court. —  Holbrook  v.  Waiers^  xix. 
354. 

5.  Held,  counsel  fees  should  l)e  allowed  in  such  case,  though 
one  of  several  trustees  was  a  counsellor  of  this  court,  and  appeared 
as  their  counsel.  —  Ibid. 

6.  Where  a  principal  defendant  is  defauhed  at  the  first  term, 
and  the  trustee  appears,  and  submits  to  an  examination,  and  the 
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case  is  continued  in  order  to  settle  the  question  of  his  liability,  and 
be  is  ultimately  discharged ;  he  is  entitled  to  his  costs  for  travel 
and  attendance,  like  a  prevailing  party.  —  Crocker  v.  Baker^  xviii. 
407. 


D.  Pleas  and  answers  in  the  trustee  process ;  upon  what 
answers  the  respondent  will  be  charged  or  dis- 
charged. 

1.  One  summoned  as  trustee  may,  in  his  own  name,  plead  in 
abatement  a  defective  service  as  to  him,  though  he  has  not  answer- 
ed. —  Thayer  v.  Ray^  xvii.  166. 

2.  But  the  writ  will  qot  on  this  ground  be  abated  as  to  the  prin- 
cipal.-—/Wd. 

3.  Trustee  process,  returnable  in  the  county  of  Suffolk*  Plea 
in  abatement  by  the  supposed  trustee,  that,  when  the  writ  was  sued 
out  and  served  upon  him,  he  dwelt  in  the  county  of  Norfolk,  and 
not  in  the  county  of  Suffolk,  and  that  at  that  time  none  of  the  par- 
ties then  named  in  the  writ  as  trustees  dwelt  in  the  county  of  Suf- 
folk ;  concluding  with  a  verification.  Held,  the  plea  was  not 
double,  and  the  conclusion  was  right.  —  Hooper  v.  Jellison^  xxii. 
250. 

4.  A.  brings  an  action  against  B.,  which  by  rule  of  court  is  left 
to  referees,  their  award  to  be  final.  After  the  award,  C,  a  cred- 
itor of  A.,  brings  a  suit  against  him,  and  summons  B.  as  his  trus- 
tee. Held,  as  B.  could  have  no  opportunity  to  plead  a  judgment 
against  him  as  trustee,  in  defence  to  the. other  suit,  he  should  be 
discharged. — McCaffrey  v.  Moore^  xviii.  492. 

5*  If  a  debtor,  who  has  been  summoned  as  trustee  of  his  cred- 
itor, pay  him  before  receiving  notice  of  the  service  of  the  writ,  he 
is  not  chargeable,  though  he  suspected,  when  he  made  such  pay- 
ment, that  the  creditor  demanded  it  because  be  apprehended  the 
institution  of  a  trustee  process.  —  Rohinaon  v.  Hall^  3  Met.  301. 

6.  Where  an  interrogatory  is  fully  and  intelligibly  answered, 
the  Court  will  not  require  the  respondent  to  answer  further,  on  his 
being  asked  to  answer  the  interrogatory  distinctly.  —  Carrique  v. 
Sidebottom,  3  Met.  297. 

7.  Where  a  respondent  discovers  that  he  has  stated  a  fact  incor- 
rectly, or  in  such  manner  as  to  lead  to  a  wrong  inference  ;  he  may 
be  allowed  to  correct  his  answer  by  a  further  one,  without  any 
new  interrogatory.  —  Ibid. 

8.  Such  respondent  will  be  charged,  though  he  states  his  belief 
that  he  has  nothing  in  bis  hands,  unless  he  make  a  full  disclosure, 
and  answer  all  pertinent  interrogatories,  so  far  as  he  can.  —  Shqut 
y.  Bunker^  2  Met.  376. 
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9.  Where  he  has  large  and  long-continued  dealings  with  the 
principal  defendant,  which  have  never  been  adjusted,  and  of  which 
he  has  kept  an  account,  but  refuses  to  state  the  particulars,  al- 
leging that  he  cannot  do  it ;  he  is  chargeable,  though  he  express  a 
belief  that  the  balance  is  greatly  in  his  favor.  In  order  to  dis- 
charge himself,  he  must  state  so  much  of  the  account  as  he  has 
himself  kept,  and  the  remainder  according  to  the  best  of  his  recol- 
lection and  belief.  —  Ibid. 

10.  It  seems,  the  rule,  that  a  respondent  in  the'  trustee  process 
shall  be  charged,  if  he  leaves  it  doubtful  whether  he  has  goods, 
&c.,  of  the  principal  defendant,  applies,  only  where,  upon  some 
part  of  his  answers,  unexplained,  he  appears  prima  facie  to  have 
such  goods,  &c.  —  Shearer  v,  ffandy^  xxii.  417. 

11.  A  supposed  trustee  disclosed,  that  he  had  had  no  dealings 
with  the  defendant,  nor  made  any  promise  or  undertaking  to  him, 
within  six  years  ;  that  no  promise  or  agreement  made  previously 
thereto  had  been  broken  or  fell  due,  or  any  cause  of  action  accrued 
thereon,  during  such  term  of  six  years  ;  and  that  he  did  not  believe 
that  he  had  one  cent  of  money,  which  the  defendant  had  a  right  to 
demand  or  collect  of  him,  because,  if  for  no  other  reason,  every 
such  claim  was  barred  by  the  Statute  of  Limitations.  Held, 
though  the  defendant  might  still  have  claims  upon  which  the  re- 
spondent might  be  charged,  consistently  with  his  answer,  yet,  no 
interrogatories  being  put  in  relation  to  them,  he  had  stated  enough 
to  bring  himself  within  the  statute,  and  should  be  discharged.  — 
Crossman  v.  Croasman^  xxi.  21.  - 

12.  The  trustee  further  disclosed,  that  ^'  his  belief  was,  that  he 
did  not  owe  the  defendant  any  thing  ;  that  he  had  not  in  bis  pos- 
session any  goods  put  into  his  hands  by  the  defendant,  that  he  knew 
of ;  that  he  did  not  know  of  having  any  money  of  the  defendant  in 
his  hands,  and  did  not  believe  that  he  had  ;  that  the  defendant  had 
never  put  into  his  hands  any  goods  or  money,  either  to  be  applied 
to  some  particular  purpose,  or  accounted  for,  or  to  be  delivered 
on  demand,  to  his  knowledge,  where  the  purposes  for  which  the 
same  were  put  into  his  hands  were  not  fully  answered,  or  the  money 
repaid  to  the  defendant,  more  than  six  years  before  service  of  the 
writ ;  and  that  he  did  not  know  of  having  had,  and  did  not  believe 
that  he  had  had,  within  six  years,  any  goods  or  money  of  the  de- 
fendant, which  the  defendant  had  a  right  to  demand  and  recover  of 
him.  Held,  upon  this  disclosure,  he  was  clearly  entitled  to  a  dis- 
charge. —  Ibid. 

13.  A.,  a  manufacturer  in  the  interior  of  England,  made  an  ar- 
rangement with  B.,  a  merchant  in  Liverpool,  to  send  B.  goods, 
which  B.  should  ship  to  customers  of  A.  in  the  United  States, 
pay  the  shipping  charges,  and  make  advances  to  A.  on  the  goods 
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shipped.  For  the  better  security  of  B.,  A.  made  his  irrevocable 
power  of  attorney  to  B.'s  agent  in  this  country,  giving  him  full 
authority  to  collect  all  debts  due  A.,  and  instructed  the  agent  to 
remit  all  collections  to  B.  at  Liverpool,  to  be  by  him  credited  to 
A. ;  monies  to  be  remitted  at  the  risk  of  B.,  but  drafts  taken 
for  debts,  at  the  risk  of  A.  A.,  having  received  an  order  from 
C,  a  customer  in  Massachusetts,  sent  packages  to  B  ,  who  ship- 

!>ed  them  to  C.  C.  received  them,  and  accepted  a  part  of  them, 
or  which  he  thereby  became  indebted,  but  refused  to  accept  the 
rest ;  and  was  afterwards  summoned  as  the  trustee  of  A.,  on  ac- 
count of  the  debt  due,  and  the  unaccepted  packages  in  his  hands. 
Held,  B.  had  no  lien  upon  either  for  his  advances  and  expenses  ; 
that  the  facts  showed  no  assignment  either  of  the  goods  or  their 
proceeds  from  A.  to  B.  ;  and  that  C.  was  chargeable  as  A.'s 
trustee.  —  Hall  v.  Jackson^  xx.  194. 

14.  The  respondent  in  a  trustee  process  disclosed,  that  the  de- 
fendant sold  and  delivered  to  him  certain  furniture  and  provisions 
to  secure  a  debt,  but  still  retained  possession  of  them  ;  that  his 
claim  exceeded  the  value  of  the  furniture,  but  fell  short  of  the 
value  of  the  whole  property,  and  that  the  defendant  had  con- 
sumed most  of  the  provisions.  Held,  the  respondent  must  be 
charged,  as  the  answer  did  not  state  precisely  what  amount  of 
provisions  had  been  consumed  at  the  service  of  the  writ.  — 
Qravts  v.  Walker^  xxi.  160. 

15.  If  a  supposed  trustee  answer,  that  at  the  service  of.  the 
writ  he  was  indebted  to  the  defendant,  but  has  since  recovered 
a  judgment  against  him,  and  set  off  the  debt  due  from  himself 
in  satisfaction  of  it ;  the  judgment  is  not  per  se  conclusive  against 
the  plaintiff,  but  he  may  interrogate  the  respondent  as  to  the  cir- 
cumstances under  which  it  was  obtained.  But  it  is  conclusive, 
if  the  answers  show  that  it  was  recovered  without  fraud,  and 
upon  a  claim  prior  to  the  service  of  the  trustee  process.  — 
Smith  V.  Stearns,  xix.  20. 

16.  All  necessary  costs  of  the  trustee's  suit  against  the  princi- 
pal defendant  may  be  included  in  the  amount  which  he  retains, 
though  incurred  after  service  of  the  trustee  process.  —  Ibid. 

17.  Upon  a  settlement  of  accounts  between  the  defendant  and 
the  town  of  W.,  a  bank  check,  payable  to  bearer,  was  given  by 
the  town  to  the  defendant,  but  under  an  agreement  that  it  should 
be  lodged  with  A.,  a  selectman,  and  a  creditor  of  the  defendant, 
in  order  that  he  might  obtain  the  money  from  the  bank,  pay  his 
own  claim  and  also  one  due  from  the  defendant  to  the  town,  the 
amount  of  which,  at  the  time  of  settlement,  was  not  ascertained. 
Upon  a  trustee  process  against  the  defendant  and  the  town  as 
his  trustee,  commenced  while  A.  held  such  check ;  held,  the  de- 
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livery  of  the  check  was  a  payment  of  the  debt  due  from  the  town 
to  the  defendant,  and  the  trustee  was  discharged.  —  Barnard  v. 
Chraves,  xvi.  41. 


E.  Claims  of  third  persons  to  the  fund  in  the  hands  of  a 
trustee,  and  their  eflfect  upon  his  liability. 

1.  The  consignor  of  goods  on  commission  drew  an  order  upon 
the  consignees,  which  they  accepted,  requesting  them  to  pay  to 
his  order,  in  thirty  days,  $  1000,  or  what  might  be  due  after  de- 
ducting all  advances  and  expenses.  After  the  acceptance,  but 
before  any  sale,  the  consignees  were  summoned  as  trustees  of  the 
consignor.  Held,  the  order  was  not  negotiable  ;  that,  although 
accepted,  it  did  not  constitute  an  assignment,  being  made  paya- 
ble to  the  consignor's  own  order ;  and  that  the  trustees  should 
be  charged.  —  Cwhman  v.  Haynes,  xx.  132. 

2.  The  respondent  in  a  trustee  process  answered  as  follows. 
The  defendant  left  certain  negotiable  notes  with  him  for  collec- 
tion, for  which  he  gave  a  receipt,  promising  to  account  for  the 
proceeds  to  the  defendant  or  bearer.  A  part  of  the  notes  had 
been  collected,  and  the  money  was  in  the  respondent's  hands, 
when  the  writ  was  served  upon  him  ;  but  one  A.  had  called  upon 
him  for  the  whole  of  the  proceeds,  producing,  and  claiming  to 
be  the  bearer  of,  the  receipt.  Held,  the  receipt,  not  being  a 
promise  to  pay  a  sum  certain,  was  not  negotiable,  and,  as  it  did 
not  appear  to  have  been  assigned  before  service  of  the  writ,  the 
respondent  must  be  charged.  —  Fiske  v.  fVitt^  xxii.  83. 

3.  The  defendant,  having  given  a  note  to  the  plaintiff,  after 
its  maturity,  agreed  with  one  A.  and  his  creditors,  that  A.  should 
periodically  receive  his  wages  from  his  employers,  as  they  fell 
due,  for  the  benefit  of  creditors,  and  pay  the  note  by  monthly 
instalments,  and  that,  so  long  as  the  contract  was  fulfilled,  the 
plaintiff  should  not  sue  upon  the  note.  Two  of  the  instalments 
having  been  paid,  the  plaintiff  brings  an  action  for  the  balance 
of  the  note  ;  summoning  the  employers  of  the  defendant  as  trus- 
tees. It  appeared,  that  A.  had  notified  them  of  the  above  con- 
tract, and  requested  them  to  pay  him  the  wages  ;  that  they  agreed 
to  notify  A.  when  they  should  be  ready  to  pay  the  defendant, 
and,  if  the  defendant  would  sign  the  pay-roll,  and  did  not  object, 
they  would  pay  A.  the  sum  due ;  and  that  the  wages  for  two 
months  were  accordingly  paid  A.  in  the  defendant's  presence. 
Held,  this  was  not  an  assignment  to  A.  of  the  wages  subse- 
quently due,  and  the  trustees  were  charged.  —  Walker  v.  Rua- 
selly  xvii.  280. 
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4.  S.y  a  laborer  employed  by  a  manuTactDring  corporation, 
drew  an  order,  io  March  1838,  on  the  clerk,  as  follows: — 
^^  Please  pay  L.  and  A.  my  wages  from  month  to  month,  as 
they  become  due,  and  what  may  now  be  due  me  from  the  cor* 
poration."  The  clerk  accepted  the  order,  for  the  corporation, 
and  all  the  wages  of  S.  were  paid  to  L.  and  A.  until  October, 
1839.  In  November  1839,  the  corporation  were  summoned  as 
trustees  of  S.,  and  L.  and  A.  knew  of  the  process,  but  gave 
the  corporation  no  notice  of  having  made  any  advances  upon 
the  order,  or  that  they  claimed  the  money  by  virtue  of  it.  Held, 
the  order  did  not  prttnA  facie  constitute  an  assignment  to  L. 
and  A.,  but  only  an  authority  to  pay  them ;   and  that  the  cor- 

S oration  were  chargeable  as  trustees  of  S.  —  Carrique  v.  Side- 
ottom^  ^c.  3  Met.  297. 

5.  Where  one  verbally  promises  to  pay  the  debt  of  another^ 
to  whom  he  is  himself  indebted,  and,  being  summoned  as  trus* 
tee  of  the  latter,  discloses  this  promise,  and  that  he  considers 
himself  bound  by  it ;  be  is  not  chargeable,  it  being  optional  with 
himself  whether  to  take  advantage  of  the  Statute  of  Frauds  or 
not.  —  Cahill  v.  Bigelow^  xviii.  369. 

6.  A.,  a  shopkeeper,  was  authorized  in  writing  by  a  manufactur- 
ing corporation,  to  advance  goods  and  cash  to  the  workmen  to 
the  amount  of  their  earnings,  and  to  deduct  bis  advances  from  the 
checks,  to  be  drawn  upon  him  by  the  company  for  such  amount. 
Held,  this  was  a  guaranty  by  the  company  to  the  shopkeeper, 
to  pay  for  such  advances  to  the  extent  of  the  earnings  of  the 
workmen  ;  and  that,  being  summoned  as  trustees  of  one  of  them, 
they  might  deduct  such  advances  from  his  wages,  provided  be 
knew  of  this  arrangement  between  the  company  and  the  shop* 
keeper,  and  had  assented  to  it ;  and,  he  having  always  received 
payment  in  that  way,  his  knowledge  and.  assent  would  be  pre- 
sumed. —  Swett  V.  Ordtoay^  xxii.  266. 

7.  A.,  being  indebted  to  B.,  paid  the  amount  to  C,  a  creditor 
of  B.,  but  without  authority  from  him.  D.,  another  creditor, 
summons  A.  as  trustee  of  B.,  after  which  B.  ratifies  the  payment 
to  C.  Held,  A.  was  chargeable  in  the  trustee  process.  —  Stur- 
tevarU  v.  Robinson^  xviii.  175. 

8.  Where  A.  being  in  the  employ  of  B.,  assigns  to  a  creditor 
his  future  earnings,  which  B.  agrees  to  pay  to  the  assignee  ;  an- 
other creditor  cannot  attach  them  in  B.'s  hands,  after  they  become 
due.  —  Weed  v.  Jeioett,  2  Met.  608. 
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F.  Judgment  and  execution  in  the  trustee  process ;  scire 
facias  upon  such  judgment. 

1.  In  a  trustee  process  against  A.,  and  C.  as  his  trustee,  C. 
disclosed  that  he  was  indebted  to  A.  and  B.  jointly,  and  was  there- 
upon charged.  A.  and  B.  afterwards  bring  an  action  upon  their 
joint  claim  against  C.  Held,  the  former  judgment  was  wrong ; 
that  it  was  not  binding  upon  the  present  plaintiffs,  and  was  no  de- 
fence against  any  part  of  their  claim.  —  Hawes  v.  WaUham^  xviii. 
451. 

2.  If  the  answer  of  one  summoned  as  trustee  shows  that  he  is 
chargeable  for  some  amount,  he  will  be  adjudged  trustee  gen- 
erally. The  sum,  for  which  he  is  to  be  charged,  shall  be  settled 
by  the  scire  facias^  in  case  he  fails  to  pay  over  what  the  plaintiff 
claims  to  be  due.  —  Winchester  v.  TUcomby  xvii.  435. 

3.  One  summoned  as  trustee,  on  account  of  goods  of  the  prin- 
cipal defendant  in  his  hands,  cannot  legally  deliver  them  to  an  offi- 
cer, who  seeks  to  attach  them  specifically  ;  and,  if  they  are  taken 
by  such  officer,  and  not  restored  to  the  trustee  upon  demand,  to 
satisfy  the  execution  issued  in  the  trustee  process,  the  plaintiff  in 
that  process  may  bring  an  action  against  the  officer.  —  Rockwood 
V.  Fbrntim,  xvii.  289. 

4.  Where  an  execution  is  recovered  against  an  individual,  and  a 
railroad  corporation  as  his  trustee,  a  demand  of  payment  upon  the 
president  is  sufficient.  — Bickford  v.  Boston^  4^c.,  xxi.  109. 

5.  By  St.  1794,  c.  65,  §  6,  a  trustee,  having  been  ex^ined 
on  oath,  and  disclosed  funds  in  his  hands,  in  the  original  process, 
could  not  be  reexamined  upon  scire  facias.  By  Revised  Statutes, 
c.  109,  §  41,  on  scire  facias^  the  court  may  require  or  allow  such 
reexamination.  By  c.  146,  §  5,  the  repeal  of  former  statutes 
shall  not  affect'any  act  done,  or  right  accruing  or  accrued,  or  any 
suit  or  proceeding  had  or  commenced,  in  any  civil  case,  but  the 
proceedings,  in  every  such  case,  shall  be  conformed,  when  neces- 
sary, to  the  provisions  of  the  Revised  Statutes.  In  a  scire  facias^ 
pending  when  these  statutes  took  effect,  held,  the  proceedings  might 
be  conformed  to,  and  governed  by,  their  provisions,  without  af- 
fecting any  vested  right,  or  invalidating  any  act  done  in  the  original 
suit,  and,  therefore,  the  Court  might  allow  the  trustee  to  answer 
anew.  —  Ibid. 

6.  A  writ. of  wire /am*  against  a  trustee,  under  St.  1794, 
c.  65,  was  not  required  to  allege,  that  he  had  been  charged  in  the 
former  suit ;  nor  was  this  judgment  necessary  in  all  cases,  if  any, 
where  the  trustee  did  not  discharge  himself  on  oath.  (See  Re- 
vised Statutes,  c.  109.)  —  Ibid. 


456  UNLAWFUL  GAMES.  —  USAGE. 

7.  By  the  Revised  Statutes,  c.  146,  §  5,  proceedings  in  suits, 

i)ending  when  the  former  statutes  were  repealed,  are  to  be  con- 
brmed  to  the  Revised  Statutes.  Held,  this  provision  applies  to 
a  scire  facias  against  trustees.  —  Burnside  v.  JV*ei/^ton,  1  Met. 
426. 

8.  Where  a  trustee  is  charged  upon  his  answer,  by  consent,  in 
the  original  suit,  he  may,  upon  scire  facias^  make  such  additional 
answers,  even  relating  to  facts  which  existed  at  the  time  of  the 
former  answer,  as  are  necessary  or  proper  for  his  defence.  But, 
if  he  offer  the  new  answer,  after  long  delay  and  the  accumulation 
of  costs,  it  will  be  received  only  upon  the  terms  that  he  pay  the 
costs  of  the  scire  facias^  and  recover  no  costs  if  he  finally  prevail. 
—  Ibid. 


ZSnlatofttl  &umt». 


The  game  of  bowls  and  nine-pins  is  an  unlawful  gamcj  within 
the  meaning  of  the  Revised  Statutes,  c.  50,  §  17.  Hence,  one 
not  licensed  as  an  inn-holder,  &c.,  is  liable  to  indictment,  if  for 
hire,  gain,  or  reward,  he  suffer  persons  to  resort  to  a  building  ac- 
tually used  or  occupied  by  him,  for  the  purpose  of  playing  at  bowls 
and  nine-pins.  —  Commonwealth  v.  Goding^  3  Met.  130. 


1 .  An  ambiguity  in  a  written  agreement  may  be  explained  by 
evidence  of  custom.  —  Shaw  v.  Mitchell^  2  Met.  65. 

2.  Where  an  indorser  is  often  at  a  bank,  upon  business,  and 
often  pays  notes  there,  the  law  presumes  him  to  be  acquainted 
with  a  usage  of  such  bank,  by  which  the  makers  of  notes  are  call- 
ed upon  to  pay  them  at  the  bank,  instead  of  having  the  notes  sent 
them  for  payment.  —  Shove  v.  Wiley,  xviii.  658. 

3.  The  plaintiffs,  commission-merchants  in  Boston,  bring  an 
action  to  recover  back  money  paid  by  them  to  the  defendant,  on 
account  of  goods  which  he  consigned  to  them,  which  they  sold  to 
a  trader  in  Salem,  but  the  latter  failed  to  pay  for.  Held,  the 
plaintiffs  might  offer  in  evidence  a  usage  to  the  following  ef- 
fect, namely  ;  that  factors  in  Boston  give  six  months'  credit ;  that, 
upon  a  sale  on  credit,  the  amount  is  immediately  credited  to  the 
principal,  and,  upon  insolvency  of  the  purchaser,  charged  back  to 
the  principal,  unless  the  factor  has  been  guilty  of  negligence  ;  that 
factors  delay  calling  upon  country  purchasers  (those  in  Salem  be- 
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longing  to  this  class)  in  good  credit,  for  one,  two  or  three  months 
after  the  debt  is  due  ;  that  they  do  not  drive  such  purchasers,  but 
charge  them  with  interest ;  and  do  not  notify  the  principal  of  non- 
payment at  maturity.  —  Dwigkt  v.  Whitney^  xv.  179. 


1.  In  an  action  upon  a  note  payable  in  one  year,  ^^  with  nine 
per  cent  interest  "  ;  the  forfeiture  to  be  deducted,  under  Revised 
Statutes,  c.  35,  §  2,  is  three  times  nine  per  cent  for  one  year,  or 
threefold  the  amount  of  the  whole  interest  reserved.  —  Sumner  v. 

Williams,  1  Met.  398. 

2.  The  inception  of  a  note,  payable  to  the  order  of  the  prom- 
isor and  indorsed  by  him,  is  the  indorsement.  Hence,  in  a  suit 
thereupon  by  the  first  indorsee,  usury  being  set  up  as  a  defence,  it 
is  a  correct  instruction  to  the  jury,  that,  if  they  believe  the  note 
was  usurious  in  its  inception,  they  are  to  deduct  the  forfeiture  of 
threefold  the  interest  reserved.  —  Little  v.  Rogers,  1  Met.  108. 

3.  The  only  remedy,  to  recover  back  threefold  the  amount  of 
excessive  interest  paid,  is  an  action  of  debt  or  bill  in  Equity  under 
section  3,  c.  35,  of  the  Revised  Statutes.  Trespass  on  the  case 
does  not  lie.  —  Wiley  v.  Yale,  1  Met.  653. 

4.  Where  one  receives  a  note  by  indorsement,  to  secure  a  usu- 
rious contract  between  him  and  the  maker,  for  whose  acconmioda- 
tion  the  note  is  indorsed  ;  the  usury  is  a  good  defence  to  a  suit  by 
the  indorsee  against  the  indorser.  —  Dunscomb  v.  Bunker,  2 
Met.  8. 

5.  In  an  action  upon  a  note  made  and  negotiated  in  another 
State,  the  law  of  that  State  is  to  determine  whether  such  note  be 
void  for  usury.  —  Ibid. 

6.  By  the  law  of  New  York,  a  note,  though  given  for  no  more 
than  the  amount  of  money  lent,  is  usurious  and  void,  if,  at  the 
time  of  the  loan,  the  borrower  agreed  to  pay  more  than  legal  inter- 
est. —  Ibid. 

7.  Where  something  besides  interest,  as  such,  is  allowed  on  a 
loan  and  forbearance  of  money,  it  is  a  question  for  the  jury,  wheth- 
er the  contract  was  fairly  and  honestly  made,  or  whether  it  was  a 
cover  for  usury.  —  Stevens  v.  Davis,  3  Met.  21 1. 

8.  The  holder  of  a  note,  which  the  maker  could  not  pay  at  ma- 
turity, proposed  to  borrow  the  money  at  ninety  days,  if  the  maker 
would  agree  to  pay  at  that  time,  but  told  the  maker  that  the  loan 
would  cost  so  much,  and  that  he  ought  to  pay  that  sum  or  a  part 
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of  it.  To  tkis  the  maker  assented,  and  a&envards  paid  the  bolder 
$  7,  being  a  part  of  what  the  holder  alleged  that  be  had  paid  for 
the  loan.  In  a  suit  upon  the  note,  the  jurjr  were  instructed,  that, 
if  the  representation  of  the  holder  to  the  maker,  by  which  the  $7 
was  obtained,  was  truly  and  fairly  made,  and  if  the  holder  in  fact 
paid  that  sum  or  more  to  procure  the  loan,  then  the  taking  of  that 
sum  from  the  maker  was  not  usurious.  Held,  a  correct  instruc- 
tion. —  Ibid. 


TetrWtt* 

1.  A  verdict  in  a  former  action,  which,  before  St.  1836,  c.  273, 
abolishing  special  pleading,  might  have  been  pleaded  as  an  estop- 
pel, may  now  be  given  in  evidence,  with  the  same  effect.  — 
Sprague  v.  fVaUe^  six.  455. 

2.  Where  A.  brings  trespass  against  B.,  who  prevails  in  the 
suit,  and  A.  afterwards  sues  C.  for  the  same  trespass,  the  former 
verdict  is  not  conclusive  evidence  in  favor  of  C,  though  it  would 
be  in  favor  of  B.  — ■  Sprague  v.  Oakea^  xix.  466. 

3.  Where  all  the  counts  in  a  declaration  are  for  the  same  cause 
of  action,  but  some  of  them  defective  ;  a  general  verdict  for  the 
plaintiff  may  be  applied  to  the  good  counts.  -^  Payson  v.  fVhit" 
comb^  XV.  212. 

4.  Where  a  verdict,  which  is  decisive  of  the  case,  is  found  on 
one  or  more  of  several  issues,  and  the  jury  disagree  as  to  another 
issue  ;  the  prevailing  party  may  waive  the  other  issue,  or  consent 
to  a  verdict  against  him  thereupon.  —  Inhabitants  of  Suttoji  v.  In- 
habitants of  Dana,  1  Met.  383. 

5.  Where  upon  an  indictment  containing  two  counts  there  is  a 
general  verdict  of  guilty,  and  one  of  them  is  sufficient  to  sustain 
such  verdict,  and  the  other  not ;  this  is  no  ground  for  a  writ  of  er- 
ror. —  Jennings  v.  Commontoeatth^  xvii.  80. 

6.  Where  the  amount  of  damages  is  determined  by  no  legal 
rule,  and  does  not  depend  on  computation,  it  is  a  question  for  the 
jury  and  not  for  the  Court ;  unless  the  former  award  a  sum  so  ex- 
cessive, as  to  warrant  the  belief  of  partiality,  prejudice,  or  a  mis- 
taken view  of  the  merits.  (See  New  Trial,  B.)  —  fVorster  v.  Ca- 
nal Bridge,  xvi.  541. 

7.  A  special  verdict  found  the  defendant  guilty,  but  not  in  the 
county  stated  in  the  indictment.  Held,  bad.  —  Commonwealth  v. 
Callj  xxi.  609. 

8.  Such  verdict  is  not  an  acquittal,  but  the  party  must  be  tried 
onew.  TT-  Ibid. 
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9.  An  kidictinent  alleged,  that  certain  goods  of  A.  bad  been 
burglariously  stolen,  and  the  defendant  received  liiem,  knowing 
them  to  be  stolen.  Verdict,  finding  the  defendant  ^'  guilty  of  re* 
ceiving  and  aiding  in  concealing  stolen  goods,  knowing  them  to 
have  been  stolen,  but  not  knowing  them  to  have  been  burglariously 
stolen.''  Held,  tbb  was  a  special  verdict,  upon  wbich  no  judg-> 
naent  could  be  rendered,  because  it  did  not  find  thaft  the  defendant 
bad  received  the  goods  described  in  the  indictment.  — >•  Dyer  v. 
CommonweaUh,  xxiii.  402. 


Tote- 

1.  After  town-assessors  have  made  a  general  assessment,  and 
committed  it  to  the  collector,  and  before  another  tax  is  committed 
to  tbem  to  assess  ;  they  cannot  assess  a  ta^  upon  an  individual,  in 
order  to  qualify  him  to  vote  at  an  election  ;  nor  will  payment  of 
such  tax  qualify  a  person,  under  article  3,  of  the  amendments  to 
the  constitution.  —  xviii.  676. 

2.  Action  against  selectmen,  for  refusing  to  receive  a  vote. 
The  following  facts  were  proved  :  At  the  election.  A.,  one  of 
the  defendants,  stood  in  front  of  a  table,  on  which  was  placed  the 
ballot*box,  took  the  votes,  as  presented,  and,  finding  the  names 
upon  the  check-list,  deposited  the  votes  in  the  box.  When  the 
plaintiff  came  to  rote,  A.  offered  to  take  the  vote  in  his  hand,  as 
be  had  uniformly  done,  but  the  plaintiff  demanded  the  box,  wbich 
was  upon  the  table,  that  he  might  himself  deposit  the  vote.  A. 
refused  compliance  with  this  demand,  and  reached  towards  him 
another  box,  used  for  votes  on  former  occasions  ;  but  the  plaintiff 
refused  to  deposit  his  vote  therein.  By  the  Revised  Statutes, 
c.  4,  §  4,  no  vote  shall  be  received,  ^'  unless  deposited  in  thd- 
ballot-box  by  the  voter  In  person."  Held,  the  box  last  named 
was  the  ballot-box^  within  the  meaning  of  this  act,  and  therefore^ 
in  the  absence  of  any  malicious  design  to  deprive  the  plaintiff  of 
his  rights,  there  was  not  an  unlawful  refusal  to  receive  his  vote.  — 
Gates  V.  JVeoi,  xxiii.  303« 

3.  The  admission  of  illegal  votes  does  not  avoid  an  election^ 
unless  the  majority  was  thereby  changed.  —  First  Parish^  ^c.  v. 
Stearns^  xxi.  148. 

4.  Several  illegal  votes  having  been  received  in  the  election  of 
parish  officers,  many  legal  voters  protested  against  it,  and  withdrew 
without  voting  ;  but  a  majority  of  the  legal  voters,  who  remained 
and  voted,  cast  their  votes  for  the  persons  afterwards  declared  to 
be  chosen.     Held,  a  valid  election.  — /6W. 
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5.  By  Revised  Statutes,  c.  14,  in  the  election  of  county  com- 
missioners, the  voters  of  each  town  shall  bring  in  their  written 
votes  on  one  ballot  for  three  commissioners,  all  of  different  towns, 
and  not  more  than  one  shall  be  chosen  from  one  town.  Held,  the 
names  of  the  towns  where  the  candidates  lived  need  not  be  ex* 
pressed  on  the  ballots  ;  and  that  a  candidate  was  legally  elected, 
though  he  had  not  a  majority  of  votes,  without  counting  both 
those  which  contained  only  his  name,  and  those  which  also  men- 
tioned the  town  to  which  he  belonged.  —  Strongs  ^e,  xx.  484. 


1.  The  defendant  conveyed  to  the  plaintiff,  with  warranty,  a 
woodlot,  which  had  been  previously  conveyed  in  like  manner  by 
A.  to  B.  and  C  In  an  action  upon  the  warranty  in  the  plaintiff's 
deed,  held,  A.  was  a  competent  witness  to  prove  that  he  entered 
on  the  land  as  agent  of  B.  and  C,  for  the  purpose  of  evicting 
the  plaintiff.  —  Burrage  v.  Smithy  xvi.  56. 

2.  A.  was  the  agent  of  B.  and  C,  the  real  owners  of  the  para- 
mount title,  in  the  care  of  the  wood-lot,  and  authorized  to  cut 
wood  upon  it,  which  he  accordingly  did,  in  the  absence  of  the 
plaintiff ;  but  he  had  no  power  of  attorney  or  written  authority 
from  B.  and  C,  and  no  special  authority  from  them  to  oust  the 
plaintiff,  nor  did  he  avow  this  as  the  object  of  his  entry.  Held, 
this  was  sufficient  proof  of  an  ouster  of  the  plaintiff  by  the  para- 
mount title,  and  of  a  breach  of  the  defendant's  covenant.  —  Ibid. 

3.  The  plaintiff  alleged  such  entry  and  proved  it,  but  not  that 
A.  gave  him  notice  of  it,  or  that  be,  the  plaintiff,  notified  the  de- 
fendant of  his  eviction  by  paramount  title,  to  which  he  had  yielded 
or  proposed  to  yield.  Held,  it  would  be  presumed,  that  the  plain- 
tiff knew  of  the  entry  before  the  suit  was  brought,  and  that  such 
evidence  was  unnecessary.  —  Ibid*, 

4.  A.,  having  agreed  to  procure  and  deliver  to  B.  the  note  of 
C/,  indorsed  by  two  other  persons,  wrote  to  B.  as  follows,  "  I  en- 
close you  the  note  of  C.'s,  as  proposed,  which  you  will  please 
pass  to  my  credit."  Held,  equivalent  to  a  warranty  of  the  genu- 
ineness of  the  indorsements  upon  the  note.  —  Coolidge  v.  Brig* 
ham,  1  Met.  547. 

5.  Either  heirs  or  grantees,  &c.,  are  jointly  chargeable  as  as* 
iignsy  upon  a  covenant  of  the  ancestor  or  grantor  which  runs  with 
the  land.  —  Morse  v.  Aldrich,  1  Met.  544. 


WASTE.  —  WATER-POWER.  461 


1.  Neither  an  action  of  waste,  nor  an  action  on  the  case  in  the 
nature  of  waste,  lies  in  favor  of  an  assignee  of  the  reversion 
against  a  tenant  in  dower,  for  waste  done  by  her  assignee.  —  Foot 
V.  Dickinson^  2  Met.  611. 

2.  Action  against  a  tenant  in  dower  by  an  assignee  of  the  re- 
version, for  waste  committed  by  her  assignee.  Held,  the  actual 
possession  of  the  latter  was  sufficient  evidence  of  the  assignment 
to  him,  though  the  assignment  was  not  recorded  till  after  com- 
mencement of  the  suit.  -— '  Ibid. 


The  plaintiff,  owning  land  upon  a  stream,  and  a  water-privilege, 
granted  by  indenture  a  parcel  of  the  land,  with  all  the  buildings 
thereon,  occupied  by  the  grantee  for  a  fulling-mill  and  dye-house, 
and  the  appurtenances  and  privileges  thereto  belonging  ;  and  cov- 
enanted, that,  when  there  should  be  sufficient  water  to  supply  the 
mills  on  the  dam,  he  would  allow  the  grantee  to  draw  from  the 
floom  so  much  water,  as  may  be  necessary  to  carry  and  supply  his 
fulling-mill  now  standing,  or  hereafter  to  stand  on  the  same  spot ; 
but,  ''  when  there  is  not  a  sufficiency  of  water  for  the  purposes 
and  uses  aforesaid,  then  the  grantee,  his  heirs  and  assigns,  are  to 
draw  water  from  the  said  floom,  for  the  use  of  the  said  fulling-mill 
or  mills^  twelve  hours  successively  in  the  twenty-four  ;  (the  other 
part  of  the  indenture  expressing  it,  ''  for  the  uses  of  his  or  their  full- 
ing-mill, as  aforesaid,  twelve  hours  ; ''  &c.)  and  that  he  would  main- 
tain }|  of  the  dam.  The  grantee  covenanted,  that  he  would  main- 
tain the  other  ^V)  and  never  use  his  fulling-mill,  or  '^  any  other  mill, 
standing  in  the  same  place,  so  as  in  any  manner  or  way  to  inter- 
fere with  or  obstruct  the  going  of  said  saw-mill  of  the  plaintiff's, 
or  any  mill  which  may  hereafter  stand  in  the  same  place,  except 
by  drawing  water  from  said  floom,  as  aforesaid."  At  the  time  of 
executing  the  indentures,  the  business  of  fulling  cloth  at  the  mill 
had  never  required  the  use  of  the  water  more  than  twenty  weeks 
yearly.  Held,  this  was  not  a  grant  of  a  water-power  to  carry  a 
fulling-mill,  to  be  applied  by  the  grantee,  at  pleasure,  to  any  works 
requiring  an  equal  amount  of  power,  but  that  the  use  of  such  wa- 
ter-power was  restricted  thereby  to  the  purpose  of  working  a 
fulling-mill  only.  —  Ibid, 
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A.  Highways ;  how  established,  proved  or  discontinued, 

and  the  extent  and  boundaries  thereo£ 

B.  Proceedings  in  the  laying  out  of  highways. 

C.  Town-ways, 
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A.  Highways ;  how  established,  proved  or  discontinued, 
and  the  extent  and  boundaries  thereof. 

1.  A  highway  may  be  established  in  Massachusetts,  by  a  dedi- 
catk)n  on  the  part  of  the  owner  of  the  land,  and  an  assent  by  the 
public.  —  Hobbs  v.  Lotoell^  xix.  406. 

2.  Whether  without  the  latter,  and  bow  it  is  tp  be  given,  or 
withheld,  qu.  —  Ibid. 

3.  Where  a  highway  is  established  by  use,  circumstances  may 
authorize  the  jury  to  find,  that  it  extends  beyond  the  travelled  path, 
—  Hannum  v.  Belchertown^  xix.  311. 

4.  A  quay  in  the  city  of  Boston,  on  which  the  warehouses  of 
the  defendant  and  others  fronted  to  the  south,  bad  been  for  more 
than  sixty  years  used  for  a]l  the  ordinary  puiposes  of  a  street,  but 
there  was  no  record  of  its  being  laid  out  as  such.  The  mayor 
and  aldermen  then  duly  laid  out  and  recorded  a  street,  and  after- 
wards staked  out  a  line  in  continuation  of  the  north  side  of  it,  at 
some  distance  in  front  of  the  warehouses^  and  paved  a  space 
south  of  such  line,  of  equal  width  with  the  street,  and  in  all  re* 
spects  treated  it  like  other  streets  ;  but  it  was  never  laid  out  and 
recorded  as  such.     The  city,  claiming  the  land  between  the  line 
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staked  out  and  the  defendant's  warehouse,  sold  k  to  the  defend- 
ant, who  built  a  new  one  thereupon,  up  to  such  line.  Held^ 
these  facts  proved  a  highway  by  prescription  over  the  quay,  but 
not  a  discontinuance  of  it  over  the  land  on  which  the  new  ware- 
house stood.  —  Steisan  v.  Faxon^  sis.  147. 

6.  ByiSi.  1786,  d.67,  §7,where fences  have  been  made,  "front- 
ing upon  or  against  "  any  highway,  the  breadth  or  quantity  of  which 
is  not  known,  nor  can  be  made  certain  by  the  records  or  by  any 
other  boundaries,  and  such  fences  have  been  maintained  over  for* 
ty  years,  they  shall  be  deemed  the  true  ancient  boundaries  there- 
of. Held,  a  fence  placed  more  or  less  near  a  highway  was  only 
prima  facie  evidence  of  its  boundary,  it  being  for  the  jury  in  every 
such  case  to  determine,  from  the  nature  and  value  of  the  soil,  the 
distance  of  the  fence  from  the  road,  and  all  the  other  facts,  wheth- 
er the  terms  "fronUng  upon  or  against  the  highway,"  are  applica- 
ble to  the  case.  —  Sprague  v.  fVaUe^  xvii,  309, 

6.  The  erection  of  a  pound  by  a  town,  upon  the  highway,  ia 
an  encroachment  upon,  but  does  not.  destroy,  the  easement. — 
Ibid. 

7.  Where  the  travelled  path,  upon  a  highway  established  by 
user  only,  separated  into  two  tracks,  leaving  a  triangular  strip  in 
the  centre,  which  was  not  traveled  upon,  both  because  it  was  steep 
and  somewhat  obstvucted  ;  held,  it  was  a  question  of  fact,  to  be 
settled  by  the  civcumstances,  whether  such  land  had  been  appro- 
priated to  public  use  aft  a  highway,  though  not  6tted  for  travel 
when  the  road  was  first  used  ;  and  that,  in  order  to  subject  the 
owner  of  the  soil  to  the  ihoumbrance  of  a  public  easement,  the 
burden  of  proof  was  upon  the  public,  to  show  satis&ctorily  an  ap- 
propriation to  public  use.  ^^  Ibid. 

8.  Upon  a  petition  for  a  new  road  from  Maiden  to  Reading,  a 
road  was  laid  out,  over  part  of  the  old  road  from  Salem  to  Med- 
ford.  Held,  this  did  not  work  a  discontinuance  of  the  old  road, 
except  so  far  as  covered  by  the  new  one  ;  and,  therefore,  the  own- 
ers of  the  land  not  thus  covered  could  not  bring  forward  their 
fences  to  the  lines  of  the  new  road.  •*-  Ibid. 

9.  Where  a  highway  is  established  by  user  only,  over  land  of 
the  usual  width  of  a  highway,  the  right  of  the  public  is  not  re- 
stricted to  the  travelled  path  ;  but  such  user  is  evidence  of  a  right 
in  the  public  to  use  the  whole  tract  for  a  road,  by  widening  the 
travelled  path  or  otherwise,  as  the  increased  travel  and  the  public 
necessity  might  demand.  -*-  Ibid. 
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B.  Proceedmgs  in  the  laying  out  of  highways. 

1.  A  meeting  of  county  commissioners,  for  the  purpose  of  lo- 
cating a  highway  and  assessing  damages,  was  publicly  notified  ac- 
cording to  St.  1828,  c.  103,  §  3  ;  but  an  individual,  over  whose 
land  it  passed,  died  four  days  before  the  meeting,  out  of  the  com- 
monwealth, and  none  of  the  heirs  then  lived  in  Massachusetts  or 
had  actual  notice.  Held,  the  heirs  were  still  bound  by  such  no- 
tice.—  Taylor  V.  County^  ^c.  xviii.  309. 

2.  By  Revised  Statutes,  c,  24,  §  6,  if,  when  the  county  commis- 
sioners view  a  route  for  a  highway,  any  one  interested  appear  and 
object  to  its  being  laid  out ;  after  adjudging  it  to  be  of  common 
convenience,  &c.,  they  must  further  notify  all  parties  interested, 
before  laying  it  out.  —  Rutland  \*,  County ,  4^c.  xx.  71. 

3.  But,  as  they  have  jurisdiction  without  such  further  notice,  the 
party  interested  may  waive  it.  —  Ibid. 

4.  Upon  a  petition  to  the  county  commissioners  to  lay  out  a 
road  through  several  towns,  they  gave  legal  notice  to  all  persons 
and  corporations  interested.  Having  adjudged  that  the  way  was 
of  common  convenience,  &c.,  they  informally  notified  one  of  the 
towns,  of  the  time  and  place  when  and  where  they  might  be  heard 
on  the  question  of  laying  it  out,  upon  which  notice  the  town  might 
have  acted,  and  all  their  rights  have  been  preserved,  but  they  neg- 
lected to  act,  the  way  was  laid  out,  and  the  parts  of  it  lying  in  oth- 
er towns  were  made  by  them  respectively,  but  the  town  referred 
to  disregarded  the  order  of  the  commissioners,  requiring  them  to 
make  their  part  before  a  certain  day ;  thereupon,  the  commission- 
ers constructed  this  part,  the  cost  was  paid  by  the  county,  and  a 
warrant  was  about  to  be  issued  against  the  town,  to  reimburse  the 
county.  The  town  petitions  for  a  writ  of  certiorari  to  the  com- 
missioners. Held,  it  should  not  be  granted,  as  the  county  would 
sufifer  great  injustice  by  having  their  proceedings  quashed,  for 
which  there  would  probably  be  no  remedy.  —  Ibid. 

5.  The  mayor  and  aldermen  of  Boston,  before  laying  out  a 
street,  must  give  notice  of  their  intention  to  do  it  to  all  parties  in- 
terested. —  Stone  V.  C%,  ^c.  2  Met.  220. 

6.  The  mayor  and  aldermen  laid  out  a  street  over  land  of  cer- 
tain minors,  without  notice,  or  an  estimate  of  the  damage  to  the 
owners,  and  more  than  a  year  elapsed  before  either  of  them  came 
of  age.  At  the  first  term  after  one  of  them  came  of  age,  he  filed 
a  petition  for  certiorari.  It  appeared,  on  the  part  of  the  respond- 
ents, that  the  tenant  in  possession  had  been  notified  to  remove 
the  buildings,  and  communicated  that  notice  to  the  guardian  of  the 
owners,  within  a  year  after  the  street  was  laid  out.  Held,  the  pe- 
tition should  be  granted.  —  Ibid. 
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7.  Upon  a  petition  for  a  road,  legal  notice  was  given,  that  the 
commissioners  would  proceed  to  view  the  route,  &c.,  on  a  cer- 
tain day.  On  that  day,  the  parties  in  interest  met  the  commission- 
ers, but  the  meeting  was  adjourned  without  any  action  upon  the 
subject.  On  the  second  day  of  the  adjourned  meeting,  at  the 
opening  of  the  hearings  an  exception  was  taken  on  the  above 
ground.  Held,  it  was  seasonably  taken.  —  Dawotrs  v.  County, 
4^c.  2  Met.  185. 

8.  Under  Revised  Statutes,  c.  14,  a  county  commissioner  itiay 
legally  act  in  the  laying  out  of  a  road,  though  a  taxable  owner  of 
real  estate,  in  the  town  through  which  the  road  or  a  part  of  it  is  to 
run  ;  and,  if  a  special  commissioner  be  substituted  in  his  place 
upon  this  ground,  the  proceedings  will  be  quashed  upon  exception 
seasonably  taken.  —  Stetson  v.  Faxon,  xix.  147. 

9.  Where  a  proposed  highway  passes  through  several  towns,  a 
county  commissioner  residing  in  one  of  them  is  interested  in  the 
question  as  to  laying  it  out.  But,  after  a  disinterested  board  have 
adjudged  the  way  to  be  of  common  convenience,  &c.,  and  settled 
certain  points  of  its  course,  he  has  no  interest  which  disqualifies 
him  to  act  in  laying  out  any  section  in  another  town,  which 
cannot  affect  its  course  in  his  own  town.  —  Rutland  v.  County j 
4^c.  XX.  71. 

10.  Where  the  legislature  authorized  the  building  of  a  bridge 
over  a  navigable  stream,  ''  either  solid  or  on  piles,  leaving  suffi- 
cient passages  for  the  water,"  as  certain  commissioners  might 
deem  necessary,  and  a  bridge  was  built,  by  their  direction,  two 
thirds  of  the  length  of  which  was  solid,  and  the  other  third,  over 
the  channel  and  deeper  parts  of  the  stream,  was  on  piles,  and 
scows,  gondolas,  and  boats  and  vessels  without  masts,  or  with 
moveable  masts,  empty  or  loaded,  could  and  did  advantageously 
pass  and  repass  under  such  bridge  ;  held,  the  stream  had  not  ceas- 
ed to  be  navigable^  and  the  county  commissioners  had  no  authori- 
tv  to  lay  out  a  highway  over  it.  —  Charleatown  v.  County j  S^c.  3 
Met.  202. 

11.  The  Revised  Statutes  make  no  provision  respecting  costs, 
in  case  of  an  application  for  a  jury  to  reduce  the  damages  esti- 
mated by  the  county  commissioners,  upon  the  laying  out  of  a 
town-way.  —  Baker  v.  TAoyer,  3  Met.  312. 

]  2.  Where  a  highway  is  made  by  the  county  commissioners  in 
two  adjoining  towns,  at  the  expense  of  the  county  ;  the  commis- 
sioners, in  order  to  apportion  the  sums  to  be  repaid  by  these 
towns  respectively,  must  necessarily  ascertain  the  dividing  line, 
but  they  need  not  point  out  and  establish  any  natural  or  artificial 
object  as  a  monument  of  such  line.  —  Inhabitants  oflpsudchy  ^c. 
xxiv.  343. 
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13.  Thus,  haviog  erected  a  bridge,  they  may  determine  the 
thread  of  the  river  to  be  the  dividing  line,  and  apportion  the  ex- 
pense accordingly,  without  fixing  any  monument  .to  show  the 
thread  of  the  river.  -^  Ibid. 

14.  It  seems,  an  adjudication  ^'  that  the  public  convenience  and 
necessity  require  that  the  road  prayed  for  should  be  located  in 
part,"  in  order  to  be  valid,  must  designate  the  termini  ;  otherwise, 
a  location,  though  made  in  due  form,  over  part  of  the  route  prayed 
for,  will  be  void.  —  InhabitantSy  ^c.  v.  County  CommisnonerSy 
^c.  2  Met.  185. 

15.  Under  Revised  Statutes,  c.  24,  §  13,  authorizing  a  jury  to 
make  any  alterations  prayed  for  between  the  termini  of  a  highway, 
laid  out  by  county  commissioners  ;  a  jury  cannot  make  an  entire 
new  line  of  way  trom  one  terminus  to  the  other  ;  and  a  mandamus 
will  not  be  granted  to  the  commissioners,  to  summon  a  Jury  for 
such  purpose,  on  their  dismissing  a  petition  therefor  of  parties 
aggrieved  by  the  laying  out  of  a  highway.  —  Gloucester  v.  Coun- 
tyj  Sfc.  3  Met.  375. 

16.  Under  St,  1827,  c.  77,  upon  petition  for  a  new  highway, 
the  county  commissioners  may  lay  out  an  intermediate  part  only  of 
the  road  prayed  for.  —  Princeton  v.  County y  ^c.  xvii.  154. 

17*  Under  Revised  Statutes,  c.  24,  §  13,  a  jury  may  alter 
a  highway,  located  anew  by  the  county  commissioners.  —  iSatej 
^c.  V.  County^  Sfc.  1  Met.  437. 

18.  Where  individuals  petition  the  county  commissioners  for  a 
new  road,  and  they  order  that  no  further  proceedings  be  had  there- 
upon, whether  the  petitioners,  merely  as  such,  may  apply  to  this 
Court  for  a  writ  of  mandamus,  qu,  —  Wellington^  4^c.  xvi.  87* 

19.  Where  the  decision  of  the  Court  of  Common  Pleas,  ad- 
judicating upon  the  acceptance  of  a  verdict  as  to  the  laying  out  of 
a  highway,  is  founded  on  matter  of  law  apparent  upon  the  record, 
an  appeal  lies  therefrom.  —  Lanesborough  v.  County,  ^c.  xxii. 
278. 

20.  In  the  location  of  a  highway  by  county  commissioners,  the 
town  through  which  it  passes  is  a  party  ;  and,  as  such,  may  apply 
for  a  jury  to  alter  the  location,  and  appeal  from  the  decision 
of  the  Court  of  Common  Pleas,  adjudicating  upon  the  acceptance 
of  the  verdict.  —  Ibid. 

21.  How  far  a  jury  may  alter  a  location  made  by  commis- 
sioners, qu.  —  Ibid. 

22.  A  town  having  been  ordered  by  the  county  commissioners 
to  make  a  new  road,  the  town  by  vote  appointed  a  committee  "  to 
let  out  and  superintend  the  making  "  thereof,  and  such  committee 
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contracted  accordingly  with  one  A.  A.  made  sach  part  of  the 
road  as  he  alleged  that  he  was  bound  to  make,  and  refused  to  con- 
struct any  more  ;  whereupon  the  committee,  on  their  own  author- 
ity, made  a  new  bargain  for  the  finishing  of  the  road,  and  paid  the 
agreed  price.  In  an  action  for  reimbursement  by  the  committee 
against  the  town,  held,  the  town  vote  gave  the  plaintiffs  a  special 
authority,  which  was  exhausted  by  the  milking  of  the  first  con- 
tract, and  superintending  the  construction  of  the  road  ;  that,  upon 
A.'s  breaking  his  contract,  it  was  for  the  town  to  enforce  or 
waive  it,  and  the  plaintiffs  could  not  legally  contract  for  comple- 
tion of  the  work  ;  and,  therefore,  that  the  action  could  not  be 
sustained.  —  Keyes  v.  Westfordy  xvii.  273. 

23.  The  contract  with  A.  was  for  a  better,  but  more  expensive 
road,  than  that  ordered  by  the  commissioners.  Held,  the  refer- 
ence to  such  order  restricted  the  power  of  the  plaintiffs  ;  that  by 
their  contract  with  A.  they  exceeded  their  authority  ;  and  that 
the  new  contract  was  founded  upon  a  similar  excess  of  power, 
and,  therefore,  not  binding  upon  the  town.  —  Bid. 

24.  Tt  seems,  the  town  itself  could  not  legally  construct  a  more 
costly  road  than  that  prescribed  by  the  commissioners.  —  Und, 

25.  In  March,  1833,  the  complainants,  in  connexion  with  other 
proprietors  of  land  in  Boston,  presented  a  memorial  to  the  mayor 
and  aldermen,  representing  that  a  new  street  over  their  lands  was 
required  by  the  public  convenience,  and  that,  to  promote  this  im- 
provement, they  would  relinquish  their  interest  in  the  land  for  the 
street,  provided  it  should  be  opened  during  that  year,  according 
to  a  certain  plan.  In  April,  the  mayor  and  aldermen  voted  to 
appropriate  a  certain  sum  for  the  expenses  of  a  street  according  to 
the  plan,  to  be  paid,  when  the  street  should  be  made  and  fitted  for 
paving,  to  such  person  or  persons  as  the  memorialists  should  des- 
ignate, and  to  be  in  full  for  all  the  expenses,  as  well  as  for  all 
damages,  to  be  incurred  by  the  city  in  laying  out  and  making  the 
street.  In  June,  the  complainants  addressed  a  letter  to  the  other 
memorialists  and  sent  a  copy  to  the  mayor,  explaining  their  prop- 
osition as  an  offer  to  relinquish  all  claim  of  damages  for  their  land, 
but  not  their  claim  of  incidental  damages  for  removing  and  repair- 
ing their  buildings.  In  October,  the  mayor  and  aldermen  passed 
an  order,  laying  out  the  street  according  to  the  plan,  and  during 
the  year  it  was  finished.  Soon  after  the  passing  of  this  order,  the 
complainants  protested  against  the  making  of  the  street,  without  a 
previous  agreement  relating  to  an  indemnity,  and  gave  notice  that 
they  would  hold  the  city  responsible  for  all  damages.  Held,  the 
proposition  of  the  memorialists  was  a  continuing  offer  during  the 
year,  unless  revoked  or  rejected  }  that  the  April  vote  was  not  a 
rejection,  but  a  distinct  proposition  on  the  part  of  the  city  ;  that 
the  offer  of  the  memorialists  was,  in  its  nature,  several,  and,  until 
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accepted  or  rejected  by  the  city,  each  proprietor  might  revoke  or 
modify  his  offer,  independently  of  the  others  ;  and  that,  by  laying 
out  the  street,  the  city,  in  legal  effect,  accepted  the  complainants^ 
offer,  as  modified  by  their  explanatory  letter,  which  made  it  a  con- 
tract, mutually  binding,  whereby  the  city  became  entided  to  the 
land,  and  the  complainants  to  incidental  damages  for  removing 
and  repairing  their  buildings.  —  Foster  v.  Boston^  xxii.  33. 


C.  Town-ways. 

1.  Under  Revised  Statutes,  c.  24,  a  town-way  may  legally  be 
laid  out  by  selectmen  and  accepted  by  the  town,  though  the  war- 
rant for  the  town  meeting,  at  which  the  way  is  accepted,  is  dated 
and  issued  before  the  way  is  laid  out.  —  Harrington  v.  Harring' 
ton,  1  Met.  404. 

2.  Selectmen  laid  out  a  town-way  over  land  of  A.,  and  award- 
ed him  damages,  to  be  paid  by  B.  before  the  road  should  be 
opened.  The  town  voted  to  accept  the  report  of  the  select- 
men, on  condition  that  B.  should  ''build  the  road  and  pay  all 
expenses  of  the  same,  and  defend  the  town  against  all  prosecu- 
tions.'' The  damages  awarded  to  A.  were  tendered  to  him,  before 
any  entry  upon  his  land.  The  defendants  having  entered  to  con- 
struct the  road,  A.  brings  an  action  against  them.  Held,  the 
way  was  legally  established,  and  the  action  did  not  lie.  —  Ibid. 

3.  The  mere  fact  that  part  of  a  town- way,  laid  out  along  nav- 
igable water,  is  below  high-water  mark,  is  no  defence  to  an  in- 
dictment for  levying  a  nuisance,  in  that  part  of  the  way  which  is 
above  high-water  mark.  —  Gloucester  v.  County^  ^c.  3  Met. 
376. 

4.  The  vote  of  a  town,  approving  a  town-way,  is  not  rendered 
invalid  by  the  fact,  that,  prior  to  the  passage  of  such  vote,  some 
of  the  individual  inhabitants  subscribed  a  certain  sum  towards 
the  cost  of  the  road,  and  that  this  was  known  to  the  town.  — 
Copeland  v.  Packard^  xvi.  217. 

5.  The  county  commissioners,  having  adjudged  a  town-way  to 
be  of  common  convenience  and  necessity,  located  it,  and  made 
their  return,  which  was  duly  recorded.  They  then  ordered  the 
town  to  complete  the  way,  allowing  the  plaintiff,  the  land-owner, 
to  remove  all  property  not  requisite  for  the  making  of  it,  within 
a  certain  period.  After  the  expiration  of  this  time,  but  before  the 
road  was  constructed,  the  defendant  broke  down  a  fence  in  order 
to  pass  over  it.  Held,  the  mere  adjudication  of  the  commis- 
sioners did  not  constitute  the  road  a  town- way,  and  that  the  plain- 
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tiff  might  maintain  trespass  against  the  defendant.  —  Loker  v. 
Damonj  xvii.  284. 

6.  It  seems,  before  the  expiration  of  the  time  above  stated, 
the  town  could  not  break  down  the  fence,  to  construct  the  road, 
if  needed  to  protect  growing  crops.  —  Ibid, 

7.  After  a  line  for  a  town*way  had  been  run  across  the  plain- 
tiff's  land  hj  the  selectmen,  one  of  them  informed  him,  that 
they  were  laying  out  a  road  across  his  land,  showing  him  the 
course  of  it ;  but  a  new  line  was  run  back  on  the  plaintiff's  land, 
which  completed  the  survey.  The  plaintiff  was  present  at  the 
town-meeting  when  the  doings  of  the  selectmen  were  approved, 
and  objected  that  sufficient  damages  were  not  allowed  to  him. 
Held,  even  if  the  law  required  notice  by  the  selectmen  to  the 
plaintiff  before  fixing  upon  a  location,  or  reporting  to  the  town, 
there  was  sufficient  notice  in  this  case  ;  and  that,  in  regard  to  the 
doings  of  the  town,  the  plaintiff  was  precluded  from  denying  his 
having  received  sufficient  notice,  by  the  fact  of  his  being  present 
at  the  meeting  and  not  making  any  objection.  —  Copeland  v. 
Packard^  xvi.  217. 

8.  It  seems,  a  town-way  may  be  proved  by  prescription,  or 
by  the  presumption  arising  from  use  and  enjoyment.  —  Stedman 
V.  SouthbridgCj  xvii.  162. 


D.    Rights  of  land-owners  in   regard    to  public  ways ; 
and  claims  for  damages  upon  the  laying  out  thereof. 

1.  The  owner  of  the  soil  traversed  by  a  town-way  cannot 
maintain  trespass  against  one  who  obstructs  it.  --^  Mayheio  v. 
JVbWon,  xvii.  367. 

2.  One  owning  the  soil  of  a  street,  in  a  populous  town,  may  law- 
fully erect  buildings  and  fences  on  the  line  of  the  street,  with  doors 
and  gates  which,  when  opened,  will  swing  over  it.  So,  in  con- 
structing such  buildings,  he  may  place  the  building  materials  and 
the  soil  dug  from  the  cellar  in  the  street,  not  improperly  obstruct- 
ing it,  and  removing  them  in  reasonable  time  ;  or  spread  earth  on 
the  street,  for  the  purpose  of  improving  it  as  a  way  ;  or  allow 
horses  and  carriages  occasionally  to  stand  in  the  street  against  or 
near  a  house.  —  O^Ldnda  v.  Lothrop^  xxi.  292. 

3.  An  individual  or  company,  authorized  by  law  to  make  a 
road,  is  impliedly  bound,  in  carrying  it  over  watercourses  on  pri- 
vate land,  to  make  bridges,  culverts,  or  other  effectual  means  for 
carrying  off  the  water,  and  to  keep  them  in  repair.    Subject  to  the 
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stme  liability,  they  oaay  also  divert  the  watercotarse,  if  necessary • 
—  Rowe  V.  Granite^  ^T^.  xxi.  344. 

4.  The  circumstances  of  each  case  must  determine  the  extent 
of  these  implied  powers.  —  Ibid. 

6.  The  defendant  erected  a  warehouse,  prelecting  several  feet 
into  the  street,  and  beyond  the  plaintiff's  warehouse,  standing  near 
on  the  line  of  the  street,  whereby  the  latter  was  obstructed  from 
the  view  of  passengers,  the  travel  diverted  from  it,  it  became  less 
desirable  as  a  place  of  business,  and  the  rent  was  reduced.  Held, 
the  plaintiff  had  suffered  a  special  injury  from  a  public  nuisance, 
which  gave  him  a  right  of  action  against  the  defendant  —  Brooks 
V.  Boston^  xix.  174. 

6.  The  owner  of  land  abutting  on  a  street  in  Boston,  laid  out  as 
a  town-way,  (in  contradistinction  to  a  highway  or  county  road,) 
set  his  building  back  from  the  line  of  the  street,  thus  leaving  an 
open  strip  of  land,  which  was  used  by  the  public  as  a  part  of  the 
street  for  more  than  forty  years.  Held,  the  public  or  the  city  had 
acquired  a  right  of  way  over  this  strip,  and,  upon  a  new  street  be- 
ing laid  out  over  it  by  the  city,  the  owner  of  the  soil  was  not  enti- 
tled to  damages.  —  Fakntine  v.  Boston^  xxii.  75. 

7.  Upon  a  claim  for  damages  in  such  case,  the  plaintiff  request- 
ed the  judge  to  instruct  the  jury,  that  a  town- way  could  be  acquired 
or  established  only  by  laying  it  out  for  that  purpose  by  virtue  of  the 
statute  ;  but  the  judge,  not  distinguishing  between  a  town-way  and 
a  highway,  charged,  that  a  way  might  be  acquired  by  dedication  or 
user,  that  twenty  years'  use  of  the  land  as  a  way  would  raise  a 
presumption  that  it  had  been  dedicated  by  the  owner  to  the  public 
for  a  way,  and  that  forty  years'  use  would  give  the  public  a  right 
of  way  over  it,  as  effectually  as  if  laid  out  for  a  way  agreeably  to 
the  statute.  Held,  these  instructions  were  correct,  and  all  that 
the  case  demanded.  —  Ibid. 

8.  Soon  after  the  commencement  of  a  lease  for  three  years  of  a 
store  or  warehouse  in  Boston,  wherein  the  lessee  covenanted  to 
pay  the  rent  during  the  term,  and  leave  the  premises  in  good  re- 

f)air ;  the  city  took  the  front  part  of  the  land,  and  cut  down  the 
iront  wall,  in  order  to  widen  the  street.  The  building  remained 
thus  about  two  years,  when  the  landlord  took  it  down,  and  built  a 
new  store  on  the  same  spot,  but  diminished  by  the  strip  of  land  taken 
by  the  city.  Before  the  wall  was  taken  down,  the  lessee  removed 
into  another  store,  and  remained  there  till  the  new  one  was  built, 
when  he  removed  back  to  the  new  one.  In  a  complaint  by  such 
lessee  against  the  city  for  damages,  held,  he  should  recover  the 
expenses  of  removing  his  goods  from  and  back  to  his  original 
place  of  business,  for  the  sums  which  he  might  have  earned  while 
thus  removing,  and  a  reasonable  sum  for  the  rent  of  another  store. 
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during  the  time  which  would  reasonably  have  been  spent  in  erect- 
ing a  new  front  wall ;  (or,  if  be  had  suspended  business,  that  he 
might  have  recovered  for  the  loss  of  earnings  during  a  reasonable 
time  for  rebuilding  the  wall ;)  that  he  had  a  right  forthwith  to  re- 
build the  wall,  carrying  it  up  to  the  roof,  and,  if  he  had  done  so, 
as  he  could  not  have  obliged  the  landlord  to  contribute,  he  might 
have  recovered  the  whole  cost  from  the  city  ;  but,  as  he  did  not 
erect  the  wall,  but  left  the  landlord  to  make  his  full  claim  of  dam* 
ages  on  the  city,  he  could  recover  only  such  proportion  of  the  es- 
timated expense,  as  his  interest  bore  to  the  worth  of  the  whole  es- 
tate, taking  into  view  the  portion  of  the  store  occupied  by  him, 
and  the  time  which  his  lease  had  to  run.  —  Patterson  v.  Boston^ 
xxiii.  425. 

9.  The  lessee  of  a  store  in  Boston  was  prohibited,  by  the  lease, 
under  certain  penalties,  from  making  alterations  without  consent 
of  the  landlord.  Afterwards,  the  street  was  widened  by  order  of 
the  city,  and  the  tenant  sustained  damage,  in  consequence  of  the 
landlord's  delaying  -to  give  his  consent  to  the  alterations  thereby 
rendered  necessary.  Held,  the  city  was  not  responsible,  for  such 
damage,  to  the  tenant.  —  Brooks  v.  Boston^  xix.  174. 

10.  In  an  action  for  such  damage,  held,  the  plaintiff  could  not 
offer  evidence,  that  the  amount  of  his  business  was  less  while  the 
street  was  being  widened,  than  in  the  same  season  of  the  following 
year,  without  also  proving,  that  such  diminution  was  owing  to  this 
cause. —  Ibid. 

11.  A  city  or  town  is  not  responsible  for  the  inconvenience  and 
loss  of  business  caused  to  the  abutters  on  a  street,  by  incumbrances 
and  obstructions  placed  therein,  for  the  purpose  of  repairs,  or  by 
opening  a  common  sewer.  —  Ibid. 

12.  Although  the  proceedings  in  laying  out  a  town-way  by  se- 
lectmen, and  the  acceptance  thereof  by  the  town,  may  be  avoided 
by  the  owner  of  the  land  over  which  the  way  passes,  on  the  ground 
that  he  had  no  notice  of  the  selectmen's  proceedings  ;  they  cannot 
be  avoided  on  that  ground  by  a  subsequent  occupant  of  the  land, 
who  does  not  claim  under  such  owner.  Hence,  such  occupant 
cannot,  on  that  ground,  defend  an  indictment  against  him  for  levy- 
ing a  nuisance  within  the  limits  of  such  way.  —  Commonwealth  v. 
Weiker,  3  Met.  446. 

13.  One  who  suffers  injury  from  the  discontinuance  of  a  high- 
way, though  previously  to  its  being  opened  or  worked,  or  any  con- 
tract to  work  it,  is  entitled  to  damages.  —  Hallock  v.  County^ 
^c.  2  Met.  558. 

14.  The  taking  of  part  of  a  leased  lot  by  the  city  government 
of  Boston,  for  the  purpose  of  widening  a  street,  does  not  annul  the 
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lease,  or  discharge  the  tenant's  liability  for  rent  during  the  term. 
He,  as  well  as  the  landlord,  has  a  claim  against  the  city  for  dam- 
ages. —  Parki  v.  Bostofiy  xv.  198. 

15.  Damages,  arising  from  the  taking  of  land  for  a  highway,  may 
be  released  by  a  parol  agreement  made  before  the  county  commis- 
sioners, and  entered  on  their  records.  —  Fuller  v.  County^  ^c. 
XV.  81. 

16.  A  complaint  to  the  Court  of  Common  Pleas,  alleging  that 
the  complainant's  land  has  been  taken  by  the  city  of  Boston  to 
widen  a  street,  and  praying  for  a  jury  to  assess  the  damages,  must 
be  brought  within  twelve  months  from  the  time  when  the  land  was 
taken.  —  Goddard  v.  Boston^  xx.  407. 

17.  Where  a  jury  is  empanelled,  to  assess  the  damages  sus- 
tained by  a  land-owner  in  Boston,  by  reason  of  having  a  highway 
laid  out  over  his  land,  no  appeal  lies  fron^  a  judgment  upon  the 
verdict  rendered  by  such  jury.  —  Valentine  v.  Bostonj  xx.  201. 

18.  The  measure  of  damages,  where  land  is  taken  to  widen  a 
street  in  Boston,  is  the  value  of  the  land  at  the  time  of  taking.  — 
Parks  V.  Boston^  xv.  198. 

19.  St,  1821,  c.  109,  §  8,  transfers  the  jurisdiction  of  the 
Court  of  Sessions  in  Suffolk  county,  in  such  cases,  \o  the  Court 
of  Common  Pleas.  Held,  that  where  a  jury  empanelled  in  the 
latter  court  have  viewed  the  land,  the  jurors  may  exercise  their 
own  judgment  and  knowledge  of  like  subjects  in  assessing  the  dam- 
ages. But,  it  seems,  if  a  juror  knows  any  material  fact,  he  is 
bound  to  disclose  and  testify  to  it  in  court. —  Ib%d» 

20.  Under  St,  1820,  c.  79,  §  5,  a  bill  of  exceptions  lies  to  the 
instructions  and  rulings  of  the  Court  of  Common  Pleas  upon  such 
trial.  —  Ibid. 

21.  Where  an  application  is  made  to  the  county  commissioners, 
under  St.  1786,  c.  67,  §  1,  for  a  jury,  to  assess  the  damages  aris- 
ing from  the  location  of  a  private  town-way,  by  the  selectmen  of  a 
town,  the  town  should  be  notified  of  such  application.  And,  inas- 
much as  neither  the  sheriff  nor  jury  could  act  upon  an  objection  to 
the  want  of  such  notice,  the  appearance  of  the  town  before  the 
jury  ordered  by  the  commissioners  is  not  a  waiver  of  such  ob- 
jection. —  Hinckley^  fyc,  xv.  447. 

22.  Where  a  surveyor  of  highways,  without  the  written  ap- 
probation of  the  selectmen,  causes  a  watercourse  to  be  so  con- 
veyed by  the  side  of  the  road  as  to  incommode  the  building,  or 
obstruct  the  business,  of  an  individual,  the  remedy  of  the  latter 
is  an  appeal  to  the  selectmen,  under  §  5,  c.  25,  of  the  Revised 
Statutes,  not  an  action  against  the  surveyor.  —  Elder  v.  BemiSy 
2  Met.  599. 
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24.  A  highway  was  laid  out,  and  the  usual  orders  for  making 
it  passed,  by  the  county  commissioners,  and  the  owner  of  the 
land  over  which  it  passed  recovered  a  verdict  for  his  damages, 
which  was  accepted  by  the  Court  of  Common  Pleas  and  certi- 
fied to  the  commissioners  ;  but,  before  the  proper  time  arrived 
for  granting  an  order  on  the  county  treasury  for  payment  of  such 
damages,  measures  were  taken  to  discontinue  the  highway,  and 
soon  afterwards  an  order  was  passed  to  discontinue  it,  the 
above-named  land  was  never  entered  upon,  and  the  commission- 
ers refused  to  give  the  owner  an  order  for  payment  of  his  dam- 
ages. Held,  he  had  a  vested  right  to  such  damages,  and  was 
entitled  to  a  mandamus  to  the  commissioners,  commanding  them 
to  draw  an  order  therefor.  —  Harrington  v.  County^  ^c.  xxii. 
263. 

25.  One  in  possession  and  having  a  possessory  title  to  land 
over  which  a  highway  is  located,  if  aggrieved  by  the  doings  of 
the  commissioners,  may  have  a  jury  to  decide  his  case. —  State^ 
fyc.  V.  Countj/j  ^c.  1  Met.  437. 

26.  A  petition  was  presented  by  a  town  to  the  county  com- 
missioners, for  the  empanelling  of  a  jury  to  alter  the  location  of 
a  road,  laid  out  by  the  commissioners  through  a  farm  owned  by 
the  town,  and  to  assess  the  damages  caused  thereby ;  and,  if  the 
jury  should  not  alter  the  location,  then  to  assess  the  damages 
which  the  town  would  be  entitled  to  for  the  injury  to  their  farm. 
Verdict,  that  the  jury  could  not  agree  upon  a  location  of  the 
road,  and  they  assessed  the  damages  sustained  by  the  town  by 
reason  of  the  location  made  by  the  commissioners.  The  verdict 
was  returned  to  the  Court  of  Common  Pleas,  and  accepted,  the 
town  having  withdrawn  in  writing  their  claim  for  a  jury  in  rela- 
tion to  the  change  of  location.  Held,  the  verdict  and  accept- 
ance were  both  legal ;  and  the  town  had  judgment  for  the  dam- 
ages awarded.  —  Worcester  v.  Leicester j  xvi.  39. 

27.  Where  several  parties,  over  whose  respective  lands  a 
highway  had  been  laid  out  by  the  county  commissioners,  applied 
for  a  jury  to  change  the  location  and  re-assess  their  damages, 
and  all  the  cases  were  at  once  left  to  the  jury,  who  found  a 
verdict  confirming  the  location  over  the  lands  of  some  of  the 
parties,  and  assessing  their  damages  severally,  and  stating  that  as 
to  another  part  of  the  location  they  could  not  agree  ;  held,  the 
verdict  was  a  several  one  in  each  case,  and  therefore  should  be 
received  and  accepted  in  each  case  in  which  the  damages  were  as- 
sessed, and  that  the  case  in  which  the  jury  could  not  agree  should 
be  submitted  to  another  jury.  —  Lanesborough  v.  County^  Sfc. 
xxii.  278. 
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E.  Liability  of  towns  for  injuries  caused  by  defective 
roads,  and  indictments  for  obstructing  or  neglecting 
to  repair  roads.     (See  Way,  G.) 

1.  Id  an  action  against  a  town,  for  an  injury  suffered  by  the  up- 
setting of  a  carriage,  while  passing  through  such  town,  the  burden 
is  on  the  plaintiff  to  prove  that  he  was  driving  with  ordinary  skill 
and  diligence.  —  Mains  v.  CarlUkj  xxi.  646. 

2.  Towns  are  not  bound  to  keep  the  whole  of  a  highway  from 
one  boundary  to  the  other  free  from  obstructions  and  fit  for  the  use 
of  travellers.  —  Howard  v.  ^orth  Bridgewater^  xvi.  189. 

3.  Thus,  where  the  travelled  part  of  a  road  was  raised  with 
gutters  on  each  side,  beyond  one  of  which,  and  nearly  eight  feet 
distant  from  the  travelled  path,  were  large  loose  stones,  and  the 
horse  of  a  traveller  was  thereby  injured  ;  held,  the  town  was  not 
liable.  —  Ibid. 

4.  If  a  highway  has  been  regularly  laid  out  by  the  county  com- 
missioners, and  a  time  fixed  for  its  completion  by  the  town,  and  it 
IS  afterwards  open  to  public  use  ;  the  town  is  responsible  for  any 
injury  to  a  traveller  arising  from  a  defect  in  such  road.  —  Drury  v. 
Worcester^  xxi.  44. 

5.  A  highway  had  been  laid  out  by  the  commissioners  near  the 
centre  of  a  large  town,  and  recorded  ;  the  time  for  completing  it, 
as  fixed  by  the  commissioners  and  by  the  town's  agreement  with 
contractors,  had  expired  ;  such  contractors  claimed  that  it  was  fin- 
ished, and  that  the  selectmen  ought  to  accept  and  open  it,  which 
they  refused  to  do  ;  whereupon  the  contractors  opened  it  them- 
selves, and  it  remained  open  and  was  used  by  the  public  six  days, 
when  a  passenger  sustained  an  injury  by  reason  of  a  defect  in  it. 
Held,  the  town  was  liable  to  damages,  having  had  constructive  no- 
tice that  the  way  was  actually  opened  to  public  use.  —  Ibid. 

6.  Held,  the  contractors  were  not  agents  of  the  town  for  open- 
ing the  road  for  public  use.  —  Ibid. 

7.  It  seems,  if  a  town,  in  making  a  county  road,  deviate  from 
the  correct  course,  and  afterwards  are  sued  for  an  injury  caused 
by  want  of  repairs  upon  such  road  ;  they  are  estopped  to  deny 
their  liability  to  maintain  it  as  actually  made.  —  Williams  v.  Cum- 
mington^  xviii.  312. 

8.  Action  against  a  town,  for  an  injury  occasioned  by  a  defect 
in  the  road.  The  declaration  alleged,  that  the  way  was  "  a  taun" 
way  or  road^  leading,  &c.,  which  road  "  the  town  was  bound  to 
maintain.     The  road  was  proved  to  be  an  anqient  road  or  way 
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used  by  the  public  and  the  town,  and  kept  in  repair  by  thd  latter. 
Held,  the  declaration  was  sustained.  —  Stedman  v.  Southbridge^ 
xvii.  162. 

9.  Action  on  the  case,  under  St.  1786,  c.  80,  against  the  town 
of  C,  to  recover  double  damages  for  injuries  occasioned  by  a  de* 
feet  in  a  highway.  The  declaration  alleged,  that  the  plaintiff,  on 
August  27,  1831,  "at  C,  was  travelling  on  a  highway  in  C, 
which  highway  the  town  are  by  law  bound  to  keep  in  repair,  on  a 
part  of  the  highway  leading  from  the  dwelling-house  of  J.  8.  to 
the  stone  guide-post  near  the  Middlesex  turnpike  in  C.  ;"  that  the 
highway  within  these  limits  was  defective  and  needed  repair  ;  that 
the  plaintiff,  "  being  so  travelling  as  aforesaid  at  the  time  and 
place  aforesaid,"  was  injured  by  reason  of  such  defect  and  want  of 
repair.  Verdict  for  the  plaintiff.  Motion  in  arrest  of  judgment, 
for  want  of  averments  that  the  town  was  bound  to  maintain  and  re- 
pair the  road,  at  the  time  of  the  injuries^  and  that  the  defect  and 
want  of  repair  were  against  the  form  of  the  statute,  and  for  want  of 
a  direct  allegation  that  the  defective  part  of  the  road  was  within  the 
limits  of  C.  Motion  overruled. — Read  v.  Chelmsford^  xvi. 
128. 

10.  St.  1803,  c.  Ill,  annexing  South  Boston  to  Boston,  au- 
thorized the  selectmen  of  Boston  to  lay  out  such  streets  and  lanes 
in  South  Boston,  as  they  should  deem  to  be  for  the  common  ben- 
efit of  the  proprietors  of  the  land  and  of  the  town  of  Boston,  pro- 
vided '^  that  the  town  of  Boston  shall  not  be  obliged  to  complete 
the  streets  laid  out  by  their  selectmen  pursuant  to  this  act,  sooner 
than  they  may  deem  it  expedient  so  to  do."  At  a  meeting  of  the 
selectmen  of  Boston,  Feb.  27,  1805,  a  street  was  laid  out  in  pur- 
suance of  such  statute.  Nov.  7,  1831,  the  mayor  and  aldermen 
(successors  of  the  selectmen)  passed  an  order  that  such  street 
''should  be  made  passable,  provided  that  a  sum  not  exceeding 
jjJSOO  be  expended  during  the  current  year."  Held,  this  order 
was  a  declaration  of  the  expediency  of  completing  the  street  for 
public  use  ;  that  the  city  were  thereupon  bound  to  complete  it  in 
reasonable  time  ;  that  the  question  of  reasonable  time  was  a  ques- 
tion of  law,  depending  upon  the  facts  ;  and  that  the  city  were  in- 
dictable for  not  keeping  the  street  in  repair.  —  Commonwealth  v. 
Boston^  xvi.  442. 

11.  An  indictment  lies  for  continuing  within  the  limits  of  a  road 
buildings  previously  erected  therein,  though  standing  upon  a  part 
of  it  not  within  the  travelled  path,  and  though  a  bank  six  or  seven 
feet  high  was  removed  in  order  to  place  the  buildings  there.  — 
Commonwealth  v.  Wilkinson^  xvi.  175. 
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F.  Rights  and  duties  of  passengers  upon  highways  ;  law 
of  the  road. 

The  law  of  the  road  —  Revised  Statutes,  c.  51,  §  1,  —  em- 
braces all  places,  appropriated  de  jure  or  de  facto j  to  the  purpose 
of  passing  with  carriages,  &c.,  whether  by  public  authority,  or  the 
general,  expressed  or  implied  license  of  the  owners  ;  and  binds 
such  owners  themselves,  when  using  the  land  as  a  road.  —  Com- 
monweaUh  v.  Gammonsj  xxiii.  201. 


G.  Turnpikes,  Raih-oads,  and  Bridges. 

1.  A  turnpike  road  is  a  public  highway,  and  the  obstructing  of 
it  is  indictable  as  a  nuisance.  —  Commonwealth  v.  Wilkinson^  xvi. 
176. 

2.  Under  St.  1804,  c.  125,  §  6,  a  turnpike  corporation  is  liable 
for  damage  caused  by  a  defect  in  the  road,  though  a  latent  one, 
and  though  due  diligence  was  used  to  discover  defects  and  keep 
the  road  in  repair.  —  Yale  v.  Hampden^  ^c,  xviii.  357. 

3.  Where,  under  St.  1833,  c.  147,  a  turnpike  is,  with  the  as- 
sent of  the  corporation,  laid  out  by  the  county  commissioners,  as  a 
highway,  the  corporation  is  bound  by  the  amount  of  damages 
allowed  by  the  commissioners,  and  cannot  appeal  to  a  jury.  — 
Andoverj  ^c.  v.  County,  ^c.  xvi'ii.  486. 

4.  The  charter  of  a  turnpike  corporation,  {St.  1803,  c.  145,) 
authorized  it  to  erect  a  gate  wherever  a  committee  appointed  by 
the  statute  should  order.  The  committee,  by  their  report  dated 
in  1807,  prescribed  the  limits  within  which  such  gate  should  be 
erected,  and  the  corporation  established  a  gate  conformably  to 
such  report.  Held,  they  could  not  afterwards  remove  the  gate  at 
their  own  discretion,  even  to  a  point  within  the  prescribed  limits, 
but  must  comply  with  the  provisions  of  St.  1804,  c.  125,  §  13  ; 
and  that  they  could  not  legally  demand  toll  at  the  place  to  which 
the  gate  was  removed.  —  Hartford,  ^c.  v.  Baker,  xvii.  432. 

5.  By  the  Revised  Statutes,  c.  39,  §  67,  a  railroad  corporation 
"  may  raise  or  lower  any  turnpike  or  way  for  the  purpose  of  hav- 
ing their  railroad  pass  over  or  under  the  same."  Held,  under  this 
act,  a  railroad  corporation  might  raise  a  turnpike,  in  order  to  make 
their  road  across  it  upon  the  same  level.  —  ^ewburyport,  ^c.  v. 
Eastern,  ^c.  xxiii.  326. 

6.  Where  land  is  taken  for  a  railroad,  if  the  county  commis- 
sioners refuse  to  assess  damages  on  the  ground  that  the  person  ap- 


I 


WAY.  477 

plying  for  them  does  not  own  the  land,  he  has  a  right  to  a  trial  of 
this  fact  by  jury,  and  may,  by  mandamus,  compel  the  commission* 
ers  to  grant  a  warrant  for  a  jury.  —  Carpenter  v.  County,  ^c, 
xxi.  258. 

7.  A  jury  being  empanelled  to  appraise  damages,  caused  by  the 
laying  out  of  a  railroad  over  the  land  of  an  individual,  the  sheriff 
instructed  them,  that,  by  the  legal  construction  of  the  party's  title 
deed,  bounding  his  land  on  a  way,  he  owned  to  the  centre  thereof, 
and  was  therefore  entitled  to  damages  for  the  value  of  the  land 
over  which  the  way  passed.  Held,  the  instruction  was  so  gener- 
al and  abstract,  that  no  opinion  could  be  expressed  as  to  its  cor- 
rectness, without  much  qualification.  —  Webber  v.  Eastern,  ^c.  2 
Met.  147. 

8.  A  person  whose  land  was  injured,  by  the  construction  of  a 
railroad  through  it,  applied  to  the  county  commissioners  to  assess 
the  damages.  They  reported,  that,  it  being  understood  and 
agreed  by  them,  that  the  railroad  corporation  should  construct  a 
culvert,  wasteway,  &c.,  for  his  benefit,  they  had  assessed  the  dama- 
ges at  $  500.  The  report  being  accepted,  the  land-owner  applied 
or  a  jury,  and  obtained  a  verdict  for  $  500  ;  but  the   verdict 

made  no  allusion  to  the  construction  of  a  culvert,  &c.  There- 
upon, the  commissioners,  after  a  hearing,  gave  judgment  upon  the 
verdict,  but  not  for  costs,  on  the  ground  that  th6  damages  were 
not  increased.  Held,  that  part  of  the  report  touching  the  con- 
struction of  a  culvert  was  not  absolutely  void,  but  might  be 
made  binding  by  a  ratification  ;  and  that  the  above  refusal  to  allow 
costs  was  not  such  a  plain  violation  of  duty  on  the  part  of  the 
commissioners,  as  would  justify  this  Court  in  interfering  by  man- 
damus. —  Morse,  ^c.  xviii.  443. 

9.  The  damages  caused  by  laying  out  and  making  a  railroad, 
and  which,  by  Revised  Statutes,  c  39,  §  56,  county  commission- 
ers are  bound  to  estimate,  include  injuries  done  by  the  corporation 
to  buildings  near  the  line  of  the  road,  by  blasting,  in  a  proper 
manner,  a  ledge  through  which  the  road  passes.  And  a  manda* 
mus  to  the  commissioners  will  be  granted,  to  estimate  such  dama- 
ges.—  Dodge  V.  County,  ^c.  3  Met.  380. 

10.  The  defendants,  a  railroad  corporation,  were  authorized  to 
make  their  road  across  a  highway.  In  the  progress  of  the  work, 
it  became  necessary  from  time  to  time  to  remove  certain  barriers, 
placed  by  the  defendants  across  the  highway  for  the  protection  of 
travellers,  but  adopted  by  the  town,  L.  (the  plaintiffs),  in  which 
the  highway  was  situated.  The  workmen  having  neglected  to  re- 
place the  barriers  at  night,  a  traveller  was  thereby  injured,  and,  in 
an  action  against  the  plaintiffs,  recovered  double  damages.  In  an 
action  by  L.  against  the  corporation,  for  indemnity,  held,  the  de- 
fendants   were    bound   to  have   the   barriers    replaced   at  night. 
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thoij^h  their  charter  made  no  provisioD  upon  the  subject,  because, 
otherwise,  an  accident  naight  happen  before  the  town  had  actual  or 
implied  notice,  and  no  one  would  have  been  liable  for  the  damage. 
—  Lowell  V.  Boston,  ^c.  xxiii.  24. 

11.  One  A.  had  agreed  with  the  defendants  for  a  specIBed  sum 
to  construct  this  part  of  the  road,  and  the  workmen  above  named 
were  in  his  employ.  Held,  this  did  not  vary  the  defendants'  lia- 
bility, the  work  being  done  by  their  direction.  —  Ibid. 

12.  Held,  the  defendants  were  liable  to  this  action,  the  parties 
not  being  in  pari  delictOj  but  that  the  plaintiffs  could  recover  only 
the  single  damages,  the  doubling  of  them  having  arisen  from  their 
own  constructive  negligence  ;  nor  the  costs  and  expenses  of 
the  former  suit,  this  not  having  been  defended  by  request  or  for 
the  benefit  of  the  present  defendants.  —  Ibid, 

13.  A  count  at  common  law,  claiming  damages  for  an  injury 
sustained  in  consequence  of  a  defect  in  a  bridge,  may  be  joined 
with  a  count  under  the  statute  for  double  damages  for  the  same  in- 
jury, the  form  of  action  being  the  same  in  both.  —  FTorster  v. 
Canal  Bridge,  xvi.  541. 

14.  In  an  action  under  the  above  statute  for  double  damages, 
against  a  bridge  corporation,  the  declaration  need  not  expressly 
claim  double  damages,  nor  conclude  "  contra  formam  statuti  "  ; 
but  it  must  allege  that  the  corporation  had  reasonable  notice  of  the 
defect.  And  the  omission  of  such  averment  is  not  cured  by 
verdict.  —  Ibid. 

15.  The  declaration  alleged,  that  the  defendants  were  by  law 
bound  to  keep  the  bridge  in  repair,  but  not  that  they  were  the 
proprietors  thereof,  nor  that  they  had  any  interest  in,  or  control 
over  it,  nor  that  the  bridge  authorized  to  be  erected  by  their  char- 
ter was  ever  built,  nor  that  the  bridge  mentioned  in  the  declaration 
was  built  by  the  defendants  under  the  charter,  nor  the  kind  of 
bridge,  nor  whether  it  was  public'  or  private,  nor  that  the  plaintiff 
had  any  right  to  pass  it ;  neither  did  it  set  forth  or  allude  to  the  char- 
ter of  the  defendants,  which  made  them  liable  to  repair  the  bridge. 
After  verdict,  held,  these  were  mere  defects  in  the  mode  of  stat- 
ing the  defendants'  liability,  and  were  cured  by  the  verdict.  — 
Ibid. 

16.  The  declaration  contained  two  counts  for  the  same  injury, 
the  first  ascribing  it  to  a  defect  in  the  bridge  and  a  neglect  on  the 
part  of  the  defendants  to  light  the  lamps,  the  second  to  the  for- 
mer cause  only.  The  jury  found,  that  both  causes  were  proved, 
and  gave  a  verdict  for  the  plaintiff.  Held,  if  the  first  count  was 
bad,  judgment  might  be  rendered  on  the  second.  —  Ibid. 

17.  The  erection  and  support  of  a  bridge  by  a  town,  and  the 
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use  of  it  by  the  ptiblic  for  thirty-eight  years,  are  sufficient  proof  of 
its  existence  as  a  highway,  on  the  presumption  of  a  laying  out, 
grant  or  dedication,  to  render  the  town  liable  for  an  injury  caused 
by  its  being  out  of  repair. — Williams  v.  Cummingtonj  xviii. 
312. 


H.  Private  ways. 

1.  A  right  of  way  from  necessity  is  founded  on  an  implied 
grant ;  and  the  same  principle  of  necessity,  which  raises  the  impli- 
cation of  one  such  way,  may  extend  it  to  two  or  more.  But  such 
a  way  cannot  be  created  by  mere  convenience.  —  Echols  v. 
LtAce,  xxiv.  102. 

2.  The  owner  of  land  having  laid  out  a  court  over  it,  called  C. 
court,  with  house-lots  thereupon,  and  built  a  house  on  each  of  the 
two  adjacent  lots,  conveyed  one  of  them,  under  the  description  of 
'^  a  brick  house  and  the  land  under  and  adjoining  the  same,  being 
No.  4.  in  C.  court,  the  westerly  boundary  being  on  a  line  with 
the  front  of  said  house,  together  with  the  land  in  front  of  said 
house  under  the  stone  steps ;  with  a  right  to  pass  and  repass,  on 
foot  and  with  horses  and  carriages,  through  said  C.  court  at  all 
times,  said  grantee  to  pay  the  expense  of  keeping  the  side-walk  in 
front  of  said  house  in  good  repair."  At  the  time  of  the  grant, 
the  side-walk  was  paved  with  brick.  The  shed  of  the  grantor's 
other  house  formed  one  side  of  it,  but  he  had  no  door  in  the  shed 
opening  upon  it.  At  the  northerly  side  of  the  lot  conveyed,  was 
a  passage-way  not  covered  by  the  house,  from  which  a  gate  open- 
ed upon  the  side-walk,  and  which  passed  over  the  side-walk  from 
the  kitchen  and  back-yard  to  the  court.  Another  gate  opened 
upon  the  side-walk  from  under  the  front  steps.  There  was  no  ac- 
cess to  either  of  the  gates  without  crossing  the  side- walk.  Held, 
whether  the  side-walk  was  or  was  not  a  part  of  the  court,  the 
grantee  had  a  right  of  way  over  it,  limited  and  defined  by  his 
house  on  one  side,  and  the  grantor's  shed  on  the  other,  and  not 
merely  a  right  to  have  a  convenient  way  subsequently  defined.  — 
Salisbury  v.  Andrews^  xix.  250. 

3.  Where  a  grantor  reserves  a  passage-way  over  the  land,  the 
grantee  may  cover  it  with  a  building,  if  he  does  not  thereby  ren- 
der it  less  convenient  than  before,  in  regard  to  width,  height  and 
light,  for  the  purposes  for  which  it  was  reserved.  Nor  is  it  any 
ground  of  action,  that  the  passage,  in  consequence  of  this  altera- 
tion, becomes  a  more  common  resort,  to  the  annoyance  of  the 
grantor.  —  Atkins  v.  Bordmany  2  Met.  457. 
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4.  By  the  partition  of  a  farm,  the  right  of  passing  and  repassing^ 
across  lot  A.,  a  part  belonging  to  the  plaintiff,  became  appurte- 
nant to  B.,  a  part  belonging  to  the  defendant,  who  also  owned  C, 
beyond  but  adjoining  B.,  and  not  divided  from  it  by  any  fence. 
Held,  the  defendant  had  no  right  to  use  the  way  as  a  way  from 
C,  though  in  so  doing  he  passed  last  from  B.,  on  to  the  plaintiff's 
close.  —  Davenport  v.  hamson^  xxi.  72. 

5.  The  defendant,  after  loading  his  cart  with  produce  partly 
taken  from  each  of  his  lots,  passed  with  it  from  B.  over  the  plain- 
tiff's close.  Held,  this  was  an  abuse  of  the  defendant's  right, 
which  subjected  him  to  an  action  of  trespass  qu.  clans.  —  Ibid, 

6.  Conveyance  of  one  of  two  adjacent  messuages,  fronting  on  a 
street,  and  both  belonging  to  the  grantor.  The  deed  set  forth, 
that  there  was  on  the  south  side  of  the  granted  premises  a  gate  or 
passage-way  about  five  feet  wide,  leading  from  the  street  into  the 
yard,  and  reserved  to  the  grantor,  his  heirs  and  assigns,  free  liber- 
ty of  ingress,  egress,  &c.,  through  and  upon  said  gate  or  passage- 
way, for  carrying  and  recarrying  wood,  &c.,  through  the  same, 
and  over  the  yard  of  the  granted  messuage  into  and  from  his  own 
adjoining  house  and  land.  Held,  the  deed  did  not  precisely  fix 
the  width  of  the  passage,  but  reserved  a  suitable  one  for  the  pur- 
poses stated.  —  Jltkins  v.  Bordman^  2  Met.  457. 

7.  The  grantor,  and  those  claiming  under  him,  had  used  the  pas- 
sage long  enough  to  give  a  prescriptive  title,  but  in  a  mode  nearly 
corresponding  to  the  above  reservation.  Held,  the  use  must  be 
intended  to  have  been  under  the  deed,  not  adverse,  and  therefore 
the  right  must  be  limited  by  the  terms  of  the  reservation.  —  Ibid. 


mnu 

(See  Devise.) 

1.  One  under  guardianship  as  a  non  compos^  but  in  fact  of  sound 
mind,  may  make  a  will.  —  Breed  v.  Prattj  xviii.  115. 

2.  If  the  guardian  of  the  testator  is  appointed  executor,  and  is 
also  a  legatee,  he  is  not  estopped  by  his  guardianship  from  denying 
that  the  testator  was  non  compos^  at  the  time  of  making  the  will. 
—  Ibid. 

3.  The  fact  of  being  under  guardianship  h  prima  fade  evidence 
of  incapacity,  and  throws  upon  the  executor  the  burden  of  proving, 
beyond  reasonable  doubt,  that  the  testator  was  neither  incapable, 
nor  acted  under  undue  influence.  —  Bnd. 
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4.  The  fact,  that  a  testatrix  inherited  a  large  property,  which 
had  been  much  diminished,  is  not  evidence  to  prove  that  she  was 
of  unsound  mind  and  incapable  of  making  a  will.  —  Hall  v.  Hall, 
xvii.  373. 

5.  An  acknowledgment  or  recognition  by  a  testator,  either  ex- 
press or  implied,  in  presence  of  an  attesting  witness,  of  the 
signature  to  the  will,  is  equivalent  to  an  actual  signing.  —  Ibid. 

6.  Upon  the  question  of  probate  of  a  will,  a  prior  will,  read 
and  explained  to  the  testatrix  at  the  time  she  executed  the  subse- 
quent one,  with  a  designation  of  the  points  of  agreement  and  dif- 
ference  between  the  two,  but  never  offered  for  probate,  is  evi* 
dence,  as  part  of  the  res  geitm.  —  Bacon  v.  Bacon,  xvii.  134. 

7.  A  testator  wrote  upon  his  will  :  —  *'  it  Is  my  intention  at 
some  future  time  to  aher  the  tenor  of  the  above  will ;  or  rather  to 
make  another  will.  Therefore  be  it  known,  if  I  should  die  before 
another  will  is  made,  I  desire  that  the  foregoing  be  considered  as 
revoked  and  of  no  effect."  Held,  this  was  an  immediate  revoca- 
tion, not  the  declaration  of  an  intent  to  revoke  by  some  future  act. 

—  Brown  v.  Thomdikt,  xv.  388. 

8.  The  attesting  witnesses  to  a  will  need  not  sign  it  in  pres- 
ence of  each  other.  —  Dewey  v.  Dewey y  1  Met.  349. 

9.  If  they  were  so  situated  that  the  testator  might  see  them  sub- 
scribe the  will ;  this  is  prima  facie  evidence  that  he  did  see  them. 

—  Ibid. 

10.  Where  one  witness  has  no  recollection  of  subscribing,  but 
testifies  that  the  signature  is  his,  the  testimony  of  another,  that  the 
former  did  subscribe  bis  name,  is  sufficient  proof  of  the  fact.  — 
Ibid. 

11.  Under  the  Revised  Statutes,  c.  62,  §  6,  it  is  sufficient  that 
a  will  is  subscribed  by  three  witnesses,  at  the  request,  and  in  pres- 
ence, of  the  testator,  he  declaring  it  to  be  his  will ;  though  nei- 
ther witness  saw  him  sign  it,  or  heard  him  admit  his  signature,  and 
only  one  of  them  saw  his  name  thereon.  —  Ibid. 

12.  By  St.  1792,  c.  32,  "  in  all  suits  at  iw,"  wherein  any 
parish,  &c.,  is  a  party  or  interested^  any  inhabitant  shall  be  admit- 
ted as  a  competent  witness,  jprovided  he  has  no  other  interest 
therein  than  as.  an  inhabitant  ot  such  parish,  &c.,  and  is  not  other- 
wise legally  disqualified.  Held,  a  proceeding  in  the  probate  court, 
for  the  proof  and  allowance  of  a  will,  was  a  suit  at  law  within  this 
act.  —  Haven  v.  Hilliard,  xxiii.  10. 

13.  St.  1783,  c.  24,  in  requiring  the  attestation  of  a  devise  by 
three  credible  (meaning  competent)  witnesses,  did  not  intend  to 
determine  who  should  be  competent,  but  to  provide  that  attesting 
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wimessts  sbould  be  sucb  as  mig^t  bo  competent  hj  the  laws  in 
force  for  the  time  being.  •<-"  Ibid. 

14.  By  a  will  of  lands  made  subsequently  to  the  act  of  1793, 
c.  32,  a  legacy  was  given  to  a  parish,  of  which  two  of  the  attest- 
ing witnesses  were  members,  but  they  had  no  other  interest  in 
such  legacy.  Held,  by  virtue  of  this  statute,  they  were  credible 
witnesses  within  8U  1783,  e.  24.  —  Ibid, 

15.  Tt  seems,  where  the  words  of  a  will,  not  attested  by  three 
witnesses,  are  such  as  to  leave  it  doubtful,  whether  the  testator  in- 
tended to  dispose  of  real  or  personal  property,  or  both  ;  the  pro- 
bate court  may  and  must,  in  order  to  settle  the  validity  of  the  will, 
admit  extrinsic  evidence  as  to  the  nature  and  circumstances  of  his 
estate.  —  Brown  v.  Thomdikt^  xv.  388. 

16.  But,  if  the  terms  of  the  will  expressly  give  real  as  well  as 
personal  property,  whether  such  evidence  is  admissible  to  show 
that  the  testator  had  no  real  estate  at  the  making  of  the  will,  qu* 

—  Ibid. 

17.  By  St.  1783,  c.  24,  a  will  purporting  to  dispose  of  real 
and  personal  estate,  but  not  duly  attested  to  pass  the  former,  shall 
not  be  approved  for  the  latter.  Whether  the  act  applies  to  a  writ- 
ing intended  for  a  total  revocation  of  a  will,  of  real  and  personal 
estate,  but  not  duly  attested  to  pass  the  former,  qa.  —  Ibid. 

18.  If  one  dispose  of  real  and  personal  property  by  a  will  duly 
attested,  and  afterwards  revoke  it  as  to  the  realty  by  an  alienation 
thereof ;  it  may  be  wholly  revoked  by  another  writing,  though  un- 
attested, as  if  it  had  originally  been  merely  a  disposition  of  person- 
al estate.  —  Ibid. 

19.  And  the  alienation  of  the  real  estate  may  of  course  be  prov- 
ed, upon  the  question  of  probate,  by  extrinsic  evidence.  —  Ibid. 

20.  A  will,  after  several  pecuniary  bequests,  proceeded  thus  : 

—  "I  give  and  bequeath  the  balance  of  my  estate,  including  a 
double-cased  gold  watch,"  &c.  "  The  legacies  above  mentioned, 
except  those  to  remain  in  my  executor's  hands,  to  be  paid  out  in 
one  year  after  my  decease."  By  St.  1783,  e.  24,  §  9,  a  will 
purporting  a  disposition  of  both  real  and  personal  estate,  not  duly 
attested  to  pass  real  estate,  shall  not  be  approved  and  allowed  as  a 
testament  of  personal  estate  only.  Held,  the  above  will  did  not 
purport  to  dispose  of  real  estate,  and  therefore,  though  not  attest- 
ed by  three  witnesses,  was  a  valid  will.  — « JSartktt  v.  JUunroe^ 
i^xi.  98. 

21.  A  will,  attested  by  only  two  witnesses,  gave  to  the  wife  of 
the  testator  all  his  personal  property,  and  the  improvement  and 
income,  for  life,  of  all  his  real  estate ;  and  the  real  lestfite,  after 
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her  death)  to  his  brothers*  Held,  both  by  the  letter  and  spirit  of 
the  above  statute,  the  will  was  wholly  void,  as  purporting  a 
dispositioa  of  both  real  and  personal  estate.  —  Kendall  v.  Kendall, 
XXIV.  217. 

22.  Held,  the  Court  would  not  inquire,  whether  the  testator's  in- 
tention would  be  more  nearly  effected  by  allowing  the  instrument 
as  a  will  of  personal  property,  than  by  sietting  it  aside  in  toto.  — 
Ibid. 

23.  The  son  of  a  testator  took  a  note  for  $  400  from  one  A., 
for  which  the  testator  was  bound  to  indemnify  A.,  though  he  de- 
nied such  liability.  The  testator  afterwards  delivered  A.  two 
notes  for  $221.85.  which  he  held  against  the  son,  and  took  an  ac- 
countable receipt  therefor,  it  being  agreed,  that  the  testator  should 
so  alter  his  will,  as  to  take  the  sum  of  $  375  out  of  the  share 
bequeathed  to  his  son,  and  give  his  note'  to  A.  for  $  153.15,  and 
that  A.  should  thereupon  have  the  receipt  delivered  up  to  him  by 
the  person  with  whom  it  was  deposited.  Under  this  agreement, 
the  testator  made  the  proposed  alteration  in  his  will  by  a  codicil, 
to  which  A.  became  a  witness,  and  gave  A.  his  note  and  an  order 
for  the  delivery  of  the  receipt  to  him.  Held,  as  the  payment 
made  by  the  testator  to  A.,  was  voluntary,  in  pursuance  ol  a  claim 
of  right,  and  under  no  mistake  of  fact,  it  could  not  be  recalled  ; 
that  setting  aside  the  will  would  cause  no  loss  or  inconvenience  to 
A.,  and  he  was  therefore  a  credible  witness.  —  Bacon  v.  Bacon^ 
xvii.  134. 

24.  A  devisee  under  a  will,  which  may  possibly  be  allowed  and 
take  effect,  if  a  subsequent  one  should  be  set  aside,  is  not  a  com- 
petent witness  against  the  latter.  -^  Hall  v.  Hall^  xvii*  373. 

25.  A  will,  not  offered  for  probate,  is  admissible,  to  show  that 
one  called  as  a  witness  against  a  subsequent  will  is  a  devisee  under 
the  former,  and  therefore  not  a  competent  witness  against  the  lat- 
ter. —  Ibid. 

26.  A  testator,  in  1807,  devised  to  his  wife  the  improvement 
of  his  real  estate,  and  the  income  of  one  third  of  his  personal 
property,  for  her  widowhood,  and  no  longer  ;  and  gave  her,  if  she 
should  again  marry,  one  sixth  of  his  personal  property,  absolutely. 
He  bequeathed  two  thirds  of  his  personal  property  to  his  children, 
and  made  no  further  disposition  of  bis  estate.  Held^  under  8t. 
1805,  c.  90,  the  reversion  in  the  real  estate  descended,  ]mmedi-> 
ately  upon  the  testator's  death,  to  his  surriting  children,  and,  at 
the  same  time,  one  third  of  the  personal  property  vested  in  them, 
subject  to  the  bequest  to  the  widow.  —  kussell  v.  Hoat^  3  Met. 
187. 

27.  A  testatrix,  owning  a  house  in  S.,  with  a  yard  and  garden, 
and  also  several  lota  of  land  adjacent  to  the  house  and  garden,  with 
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buildinn  on  them  held  by  tenants,  devised  as  foUows  :  —  ^^  I  gire 
unto  M.  my  house  in  8.,  now  occupied  by  roe."  Held,  M. 
took  none  of  the  land  or  buildings  occupied  by  tenants  at  the  date 
of  the  will.  —  SaUonstall  v.  Brovm^  3  Met.  423. 


A.  Attendance  of  a  witness,  when  and  how  compelled. 

B.  Competency  or  incompetency  of  a  witness. 

C.  The  swearing  and  examination  of  a  witness ;  his  priv- 

ileges as  to  the  answering  of  questions  or  produc- 
tion of  papers. 

D.  When  and  how  a  witness  may  be  objected  to,  dis- 

credited, or  restored  to  competency;  and  herein  of 
accomplices.     (Ante,  B.,  a,  17  &  seq.) 


A.  Attendance  of  a  witness,  when  and  how  compelled. 

Where  a  witness,  subpoenaed  by  the  government,  and  examined, 
in  a  capital  trial,  leaves  the  court  before  the  trial  is  ended,  and 
the  defendant  desires  to  reexamine  him  ;  he  may  call  for  the  sub- 
poena, and  a  capias  may  issue  to  compel  the  witness'  attendance. 
—  CommonwtaUh  v.  Buzzell^  xvi.  154. 


B.  Competency  or  incompetency  of  a  witness, 
a.  In  regard  to  interest. 

1 .  Bill  in  equity,  for  an  injunction  against  diverting  water  from 
a  saw-mill,  and  for  damages  for  a  past  diversion.  Held,  a  person, 
who  during  the  diversion  was  under  a  contract  to  tend  the  mill, 
receiving  a  compensation  in  proportion  to  the  timber  sawed,  and 
another  under  a  like  contract  at  the  time  of  trial,  were  both  com- 
petent witnesses  as  to  the  damages  ;  because  these  would  belong 
wholly  to  the  plaintiff,  and  the  witnesses,  if  injured  by  the  diver- 
sion, must  bring  their  own  actions,  in  which  the  present  judgment 
would  not  be  evidence.  —  Bliss  v.  Ricej  xvii.  23. 

2.  In  replevin  against  an  officer  for  goods  attached,  the  person 


WITNESS.  485 

as  whose  property  thej  were  taken  is  incompetent,  from  interest, 
to  prove  that  the  goods  belonged  to  him.  —  Pratt  v.  Stephenson, 
xvi.  325. 

3.  In  a  suit  against  one  who  is  alleged  to  have  conveyed  all  his 

i property  in  fraud  of  creditors,  the  grantee  is  a  competent  witness 
or  the  defendant,  if  it  be  not  shown  that  he  participated  in  the 
fraudulent  purpose,  or  was  cognizant  thereof,  nor  that  the  proper- 
ty, or  the  money  received  on  the  sale  thereof,  is  still  in  his  hands. 
Johnson  v.  Johnson,  3  Met.  63. 

4.  A  mortgagee  of  personal  property,  who  assigns  the  mortgage 
without  any  warranty  of  title,  express  or  implied,  is  a  competent 
witness  for  the  assignee,  m  a  suit  wherein  the  validity  of  the  mort- 
gage and  the  assignment  is  brought  in  question.  —  Jones  v.  Hugge-^ 
fordj  3  Met.  515. 

5.  The  defendant,  holding  a  mortgage  from  one  A.,  and  wishing 
to  sell  the  land,  took  from  A.  a  quitclaim  deed,  with  release  of 
dower.  He  then  made  a  contract  with  the  plaintiff,  that,  if  he 
should  receive  from  a  sale  of  the  land  $  200  more  than  his  claim 
against  A.,  he  would  pay  $  100  to  the  plaintiff  for  the  use  of  A.'s 
wife  and  children.  The  plaintiff  brings  a  suit  upon  this  contract, 
the  wife  of  A.  having  previously  died.  Held,  A.  was  a  compe- 
tent witness  for  the  plaintiff.  —  ^eedham  v.   Sanger,  xvii.  500. 

6.  Action  on  book  account.  The  defendant  proved  by  a  wit- 
ness, that,  upon  the  sale  of  a  horse  by  the  witness  to  the  plaintiffs, 
it  was  agreed  that  a  part  of  the  price  should  go  in  part  payment  of 
this  account,  and  that  the  defendant  should  pay  the  amount  of  such 
portion  to  the  witness  ;  and  that  he  did  pay  it  accordingly.  Held, 
the  witness  was  competent ;  for  a  verdict,  either  way,  could  not 
be  used  for  or  against  him,  nor  would  he  in  any  case  be  liable  for 
the  costs  of  this  suit,  having  never  been  caUed  on  by  the  plaintiffs 
to  account.  —  Burt  v.  Nichols,  xvi.  560. 

7.  The  obligee  of  a  bond  having  assigned  it  to  trustees  for  ben- 
efit of  creditors,  the  trustees  brought  an  action  upon  it  in  his  name, 
and  attached  certain  property,  which  the  plaintiff  replevies  as  be- 
longing to  him.  Held,  the  trustees  were  incompetent  witnesses  for 
the  defendant  in  the  replevin  suit.  —  George  v.  Kimball,  xxiv. 
234. 

8.  Upon  a  trial  for  forgery,  the  person,  whose  signature  is  stat- 
ed to  be  forged,  is  a  competent  witness  to  prove  the  foi^ery  and 
the  destruction  of  the  instrument  in  question,  though  civil  actions 
may  be  pending  against  him,  the  only  defence  to  which  will  be  the 
forgery  alleged.  —  CommonueaUh  v.  Peck,  1  Met.  428. 

9.  Under  St.  1826,  c.  27,  §  5,  and  Revised  Statutes,  c.  35, 
§  4,  the  maker  of  a  note  payable  to  his  own  order,  and  indorsed 
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by  him,  is  a  competeDt  witness,  in  a  sdt  against  him  by  the  first 
indorsee,  to  prove  usury.  *^  LiUU  v.  Rogers^  i  Met.  106« 

10.  Action  by  the  payee  of  a  note  against  one  of  two  sure- 
ties. Held,  the  maker  and  the  other  surety  were  competent 
witnesses  for  the  defendant,  to  prove  that  the  sureties  had  been 
discharged  by  the  payee.  —  Oreely  r.  Dow,  2  Met.  176. 

11.  In  an  action  by  one  maker  of  a  note,  who  has  paid  it,  against 
the  other,  for  contribution,  persons  for  whose  use  it  was  given 
and  paid  are  competent  witnesses  for  the  former.  —  Pctckard  v. 
JVye^  2  Met.  47. 

12.  Trespass  by  an  officer,  who  had  attached  certain  goods,  > 
against  the  defendant,  for  subsequently  attaching  and  removing  | 
them.  Held,  one  who  had  been  hired  by  the  plaintiff,  to  keep  ' 
the  goods,  was  not  competent  to  prove  that  they  were  faithfully 

and  carefully  kept,  and  that  the  defendant  knew  of  the  first,  when 
he  made  the  second  attachment ;   because  a  judgment   for  the  , 

plaintiff  would  be  either  a  bar  to  an  action,  or  a  part  satjsfac-  , 

tion  of  his  claim  for  negligence,  against  the  witness.  —  Thomp- 
son V.  Lothropj  xxi.  336. 

13.  Certain  chattels  being  attached,  by  request  of  the  defend- 
ant, one  A.  receipted  therefor,  agreed  to  indemnify  the  officer  for 
giving  them  up  to  him,  and  then  delivered  them  to  the  defendant. 
Held,  A.  was  interested  in  the  event  of  the  suit,  and  therefore  an 
incompetent  witness  for  the  defendant.  —  Pollard  v.  GraveSy 
xxiii.  86. 

14.  The  sheriff,  whose  deputy  made  the  attachment,  having  re- 
leased A.,  and  discharged  the  attachment,  held,  this  did  not  re-  I 
move  A.'s  disqualification  ;  because  the  redelivery  to  the  defend-  j 
ant  discharged  the  attachment,  and  rendered  A.  personally  respon- 
sible on  bis  receipt  to  the  deputy,  which  responsibility  the  release 

did  not  affect.  —  Ibid. 

15.  Where  the  cashier  of  a  bank  has  loaned  money,  taking 
memorandum  checks  as  security ;  in  an  action  by  the  bank  against 
the  drawer  of  the  checks,  the  cashier  is  a  competent  witness  for 
the  plaintiff,  though  the  mode  of  dealing  is  alleged  to  have  been 
contrary  to  banking  principles,  and  the  cashier  has  given  bond  for 
the  faithful  discharge  of  his  duties.  — >  IVanklin  Bunk  v.  Freeman^ 

xvi.  535.  f 

16.  By  the  Revised  Statutes,  c.  94,  §  54,  where  *'  any  county,  • 
city,  town,  district  or  precinct,  or  any  parish,  or  any  incorporated  ' 
or  legally  organized  religious  society,  or  any  school  district,  or  any  ' 
incorporated  mutual  fire  insurance  company,  ^*  shall  be,  id  its  cor- 
porate capacity,  a  party  to  a  suit,  any  member  may  be  a  witness.  , 
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Held,  applicable  to  corporations  of  like  kind,  chartered  in  other 
States.  —  First  Baptist,  ^c.  v.  Slade,  xxiii.  160. 

17.  It  seems,  before  applying  the  rule,  the  court  will  inquire 
into  the  true  character  of  such  corporation,  not  regarding  its  name 
alone  as  dbcisive  upon  that  point.-*^  Ibid. 

18.  By  St,  1799,  c.  67,  upon  the  death  of  one  of  two  makers 
of  a  joint  note,  it  becomes  several,  and,  in  an  action  against  the  ex- 
ecutor of  the  deceased,  the  survivor  is  a  good  witness  for  the  de- 
fendant, if  released  by  him.  — Reed  v.  Boardman^  xx.  441. 

19.  A  hired  laborer,  who  works  under  the  eye  and  immediate 
direction  of  his  employer,  is  responsible  to  him  alone  for  want  of 
care  or  skill.  Hence,  in  an  action  against  the  latter,  by  the  party 
with  whom  he  contracted,  for  negligence  and  unskilfulness,  the 
laborer,  being  released  by  the  defendant,  is  ja  competent  witness 
for  him.  —  Downer  v.  Davts,  xix.  72. 

20.  Action  for  the  price  of  goods  sold.  The  plaintiff  offers  a 
witness,  whom  the  defendant  proves  that  the  plaintiff  has  admitted 
to  be  jointly  interested  with  him  in  the  goods,  and  the  witness  then 
releases  to  the  plaintiff  all  his  interest  in  the  goods.  Held,  the 
witness  thereby  became  competent.  —  Bemis  v.  Charles,  1  Met. 
440. 

21.  The  surety  in  a  replevin  bond  is  a  competent  witness  for 
the  plaintiff  in  replevin,  if  the  latter  deposit  in  the  hands  of  the 
former  a  sum  equal  to  the  penalty,  with  a  direction  to  apply  it  in 
discharge  of  any  liability  that  might  be  incurred  by  the  surety,  up- 
on the  bond.  —  Hall  v.  Baylies^  xv.  51. 

22.  The  indorser  of  the  writ  is  a  competent  witness  for  the 
plaintiff,  if  he  has  had  put  into  his  hands  a  sum  clearly  sufficient  to 
indemnify  him  against  costs.  —  Beckley  v.  Freeman,  xv.  468. 

23.  One  who  has  become  receipter  for  goods  attached  is  a  com- 
petent witness  for  the  defendant,  if  a  sum  of  money  be  deposited 
in  his  hands,  equal  to  the  value  fixed  upon  the  property  by  the  re- 
ceipt. —  Ibid. 

24.  Although  the  effect  of  a  witness's  testimony  may  be  to 
increase  a  fund  given  to  trustees  for  the  use  and  benefit  of  bis  wife, 
the  income  of  which  is  to  be  paid  over  to  her  for  her  sole  use,  and 
upon  her  own  receipts  under  her  hand  ;  he  is  not  therefore  an 
incompetent  witness,  bis  interest  being  contingent.  —  Dyer  v.  Ea- 
rner, xxii.  253. 

25.  Replevin,  for  goods  sold  by  the  plaintiff  on  credit  to  A., 
and  by  A.  immediately  to  the  defendant ;  on  the  ground  that  they 
were  obtained  from  the  plaintiff  by  the  fraud  of  the  defendant  and 
A.     The  defendant  offers  A.  as  a  witness.     Held,  A.'s  interest 
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was  precisely  baltncedy  and  that  he  was  competent.  —  Bueknam 
V.  Croddardj  xxi.  70. 

26.  Appeal  from  a  decree  of  a  judge  of  probate,  as  being  inter- 
ested in,  and  therefore  having  no  jurisdiction  of,  the  estate.  Held, 
the  judge  was  a  competent  witness,  to  prove  that  he  waS  not  inter- 
ested. —  Sigoumey  v.  Sibley^  xxi.  101. 

27.  In  an  action  by  an  administrator,  upon  a  note  payable  to  the 
intestate,  the  plaintifF,  having  called  as  a  witness  a  son  of  the  intes- 
tate, who  had  released  to  the  plaintiff  all  his  interest  in  the  note  as 
an  heir,  executed  and  delivered  to  him  an  unsealed  instrument,  by 
which,  in  consideration  of  $  50  alleged  to  have  been  received  of 
the  witness,  the  plaintiff  agreed  to  pay  all  costs  of  suit,  and  to 
make  no  claim  therefor  in  any  settlement  of  his  administration  ac- 
count, or  otherwise.  Held,  the  son  hereby  became  a  competent 
witness.  —  Ford  v.  Ford^  xvii.  418. 

b.  Jls  a  party  to  the  suit. 

28.  One  who  is  indebted  to  the  defendant,  and  summoned  as 
his  trustee,  is  still  a  competent  witness  for  the  plaintiff.  —  Dana 
v.  Kembkj  xvii.  545. 

29.  An  executor,  who  brings  an  action  upon  a  note  given  to  the 
testator,  for  the  benefit  of  a  residuary  legatee,  and  is  indemnified 
by  him  against  the  costs  ;  is  not  a  competent  witness  for  the  de- 
fendant, though  released  by  him,  because  he  is  a  party  to  the  rec- 
ord. —  Page  V.  Page^  xv.  368. 

30.  St.  1834,  c.  189,  having  enabled  a  plaintiff,  in  an  action  on 
contract  against  several,  to  take  judgment  against  one  or  more,  one 
of  the  defendants,  defauhed,  is,  with  his  consent,  a  competent 
witness  for  the  others.  — Bradlee  v.  JVeaZ,  xvi.  501. 

31.  In  an  action  on  a  note,  against  principal  and  surety,  the  for- 
mer, being  defaulted,  is  a  good  witness  for  the  latter.  —  Chaffee 
V.  Jones,  xix.  260. 

32.  Assumpsit  against  several  defendants,  who  join  in  pleading 
the  general  issue.  When  the  cause  came  on  for  trial,  only  one 
appeared.  Held,  he  could  not  have  the  others  defaulted,  in  order 
to  use  them  as  witnesses.  —  Final  v.  Burrill^  xviii.  29. 

33.  If  one  of  several  defendants  in  assumpsit  is  defaulted,  it 
seems,  he  is  not  a  competent  witness  for  the  others,  rather  because 
he  is  interested  to  reduce  the  plaintiff's  judgment  to  a  nominal 
sum,  than  to  subject  his  co-defendants  to  contribute  towards  pay- 
ment of  such  judgment.  —  Bnd. 
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c.  On  grounds  of  policy. 

33.  A.,  a  second  mortgagee,  took  an  assigDmeot  of  tlie  first 
mortgage,  and  a  release  of  the  equity  of  redemption  from  B.,  the 
mortgagor.  Afterwards,  a  creditor  of  B.  levied  an  execution  upon 
B.'s  equity,  and  purchased  it  himself.  In  an  action  wherein  such 
creditor  sought  to  enforce  his  title,  he  offered  in  evidence  the  depo- 
sition of  B.'s  wife.  It  appeared,  that,  after  her  deposition  was 
taken,  B.  had  given  his  own,  having  been  unconditionally  released 
by  the  creditor,  and  such  release  was  delivered  to  her  for  B., 
before  her  deposition  was  given,  but  B.  accepted  it  afterwards ; 
that  the  wife  had  by  her  separate  deed,  on  the  back  of  B.'s  re- 
lease of  the  equity  to  A.,  but  of  a  subsequent  date,  released  her 
dower,  and  also  by  her  separate  deed,  indorsed  upon  the  officer's 
deed  of  the  equity  to  the  creditor.  Held,  the  wife  was  a  com- 
petent witness.  —  Fan  Detuen  v.  Frink,  xv.  449. 

34.  In  an  action  by  the  indorsee  against  the  maker  of  a  note, 
which  was  indorsed  after  it  was  due  and  dishonored,  the  indor- 
ser  is  a  competent  witness,  to  prove  payment  before  the  indorse- 
ment. —  Thayer  y.  Crossman,  1  Met.  416. 

35.  The  rule,  that  a  witness  shall  not  be  allowed  to  invali- 
date a  security  which  he  has  put  in  circulation,  and  given  credit 
to  by  his  transfer,  applies  only  to  negotiable  instruments,  indorsed 
and  put  in  circulation  in  the  usual  course  of  business  ;  not  to  a 
note  overdue  or  otherwise  dishonored. — Ibid. 

36.  The  indorser  of  a  note,  negotiated  when  overdue,  is  com- 
petent to  prove  payment  before  such  negotiation. — Jlmericanj 
^c.  V.  Jennessj  2  Met.  288. 

37.  The  grantor  in  a  deed,  if  not  interested,  is  competent  to 
prove  it  invalid.  —  Hudson  v.  Hulbert,  xv.  423. 

d.  In  relation  to  his  means  of  knowledge. 

38.  A  clerk  of  a  court,  who,  in  course  of  his  business,  has 
often  seen  what  he  believed  to  be  the  official  signature  of  A.,  as 
justice  of  the  peace,  and  has  certified  it  as  such  to  the  pension 
office,  is  competent  to  prove  A.'s  handwriting,  though  he  has  never 
seen  him  write.     Amherst^  ^c.  v.  Root^  2  Met.  522. 

62 
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C.  The  swearing  and  examination  of  a  witness  ;  his  priv- 
ileges as  to  the  answering  of  questions  or  produc- 
tion of  papers. 

1.  The  Supreme  Court  directs  the  swearing  of  Roman  Cath^ 
olics  upon  the  Holy  Evangelists,  because  they  generally  consider 
this  as  the  most  solemn  form  of  taking  an  oath.  -^  Commonwealth 
y.  Buzzell^  xvi.  154. 

3.  Upon  cross-examination,  the  court  may,  in  its  discretion, 
permit  leading  questions  upon  matters  not  inquired  of  in  the  di* 
rect  examination.  —  Moody  v.  Rowell^  xvii.  490. 

3.  The  grantee  of  land,  which  had  been  previously  attached 
in  an  action  against  the  grantor,  conveyed  it  with  warranty.  Be- 
ing called  as  a  witness  for  the  defendant  in  such  action,  he  tes*- 
tified,  on  voir  direj  that  he  cpq^id^r^d  himself  as  fully  indemnified 
against  his  covenants,  and  felt  no  interest  in  the  case.  Held, 
he  was  still  incompetent. —  Pond  v.  Hartwell^  xvii,  269. 

4.  A  purchaser  of  spiritous  liquor,  sold  in  violation  of  St.  1338, 
c,  157,  §  1,  does  not  ordinarily  subject  himself  to  any  penalty, 
either  at  common  law,  as  inducing  the  seller  to  commit  a  mis* 
demeanor,  or  under  the  statute,  and  may  therefore  be  compelled 
by  imprisonment  to  testify  gs  to  such  sale.  —  Commonwealth  v. 
Willardy  xxii.  476. 

5.  Uppa  an  indictment  under  the  Revised  Statutes,  c.  47,. 
§  3^  fpr  selling  spiritous  liquor  without  license;  the  purchaser 
may  be  required  to  testify  to  the  sale.  -^  CommQnwealth  v.  Kim" 
ball^  xxiv.  366. 

6.  It  seems,  where  a  witness  called  by  the  government  in  a 
criminal  prosecution  objects  to  testifying,  on  the  ground  that  he 
shall  thus  criminate  himself,  but  is  compelled  to  testify ;  this  is 
not  merely  a  wrong  done  to  the  witness,  but  the  defendant  may 
avail  himself  of  the  error  to  set  aside  a  verdipt  against  him.  — 
Ibid, 

7.  One  vendor  pf  gopd?  brings  pn  action  against  the  parties  in- 
terested in  the  voyagq  fpr  which  they  lyere  sold,  for  the  use  of 
himself  and  oth^r  vendors,  pppp  several  notes  given  by  A.,  pf  one 
of  which  the  plaintiff  was  payee,  and  of  others  the  indorsee. 
Held,  the  payees  of  such  other  notes  were  competent  witnesses 
for  the  defendants,  and  compellable  to  testify,  whether,  when  the 
notes  were  taken,  the  plaintiff  and  the  other  vendors  had  notice 
that  other  persons  than  the  agent  were  interested  in  the  purchases. 
—  French  Y.  Price^  xxiv.  13. 

8.  Although,  where  two  sureties  jointly  pay  the  debt,  they 
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should  join  in  suit  against  the  principal,  and  though,  if  one  sue 
alone,  the  other  is  interested  in  the  suit,  yet,  if  he  is  called  to  tes*- 
tify  by  the  plaintiff,  and  not  objected  to  by  the  defendant,  he  is 
bound  to  testify,  and  does  not  thereby  estop  himself  to  claim  of 
the  plaintiff  the  benefit  of  the  recovery  from  the  principal.  —  Doo- 
little  V.  Dwight^  2  Met.  561. 

9.  A  witness  being  sworn  to  tell  the  whole  truth,  he  ought  to  do 
what  is  reasonable  to  enable  him  to  perform  that  duty  faithfully  and 
sincerely,  according  to  the  spirit  ot  his  oath  ;  and  he  may  be  re- 
quired to  refer  to  memoranda  or  papers  within  his  power,  to  aid 
his  recollection.  —  Chapin  v.  Lapham^  xx.  467. 

10.  Thus,  where  counsel  was  called  on  by  the  adverse  party  to 
state  what  occurred  on  a  former  trial,  Vhicb  he  did  not  particularly 
recollect,  and  was  then  required  to  refresh  his  memory  by  consult- 
ing his  minutes,  which  lay  before  him  ;  held,  the  requisition  pre- 
sented a  question  of  discretion  for  the  presiding  judge.  —  Ibid. 


D.  When  and  how  a  witness  may  be  objected  to,  dis- 
credited, or  restored  to  competency,  and  herein  of 
accomplices.     (Ante,  jB,  a.  17.) 

1 .  An  incompetent  witness  should  be  objected  to  before  an  ex- 
amination in  chief.  But  the  objection  may  be  taken  at  any  stage 
of  the  trial,  if  the  fact  is  then  first  discovered.  —  Shurtleffy.  WiU 
lard)  xix.  202. 

2.  The  religious  faith  of  a  witness  is  not  a  subject  for  argument 
or  proof,  for  the  purpose  of  showing  that  he  is  entitled  to  more  or 
less  credit  than  those  of  a  different  religious  sect. — Commonwealth 
V.  Buzzell)  xvi.  154. 

3.  A.  and  B.  being  jointly  indicted  for  kidnapping  a  colored 
boy  at  W.  on  September  12th,  evidence  was  held  admissible 
against  B.,  that,  on  September  11th,  at  S.,  where  he  went  with 
A.,  B.  endeavored  to  obtain  a  colored  boy,  for  the  purpose,  as 
he  said,  of  living  in  his  father's  family.  B.  then  called  his  pa- 
rents, who,  testified  that  the  mother  directed  him,  before  going 
to  S.  with  A.,  (o  endeavor  to  procure  there  a  boy  or  girl  to  live 
with  her  ;  and  the  daughter  of  the  man,  at  whose  house  A.  and 
B.  stopped  at  S.,  who  testified,  that  while  there,  B.  conversed 
with  her  father  about  procuring  a  boy  for  his  mother.  Held, 
the  government  attorney  might  inquire  of  this  witness,  if  she  did 
not  know  that  her  father  stood  indicted  for  kidnapping  another 
boy,  on  account  of  his  participating  in  the  transaction  testified 
to. —  Commonwealth  V.  Ttimcr,  3  Met.  19. 


492  WITNESS. 

4.  The  party  calling  a  subscribiog  witness  cannot  impeach  bis 
character  for  truth,  qu.  —  fVhitaker  v.  Salisburyj  xv.  634. 

5.  The  defendant  in  a  criminal  prosecution  may  ask  a  witness 
against  him,  whether  he  has  been  offered  a  reward  on  behalf  of  the 
government,  for  testifying  in  a  certain  class  of  cases,  which  includes 
the  case  on  trial.  —  CommontoeaUh  v.  Socket^  xxii.  394. 

6.  A  witness  cannot.be  contradicted  in  relation  to  an  immaterial 
fact,  whether  disclosed  upon  the  examination  in  chief  or  the  cross- 
examination. —  Commonwealth  v.  Buzzell^  xvi.  154. 

7.  By  St.  1785,  c.  66,  §  2,  upon  a  complaint  by  the  mother  of 
a  bastard  child,  she  is  not  a  competent  witness,  if  previously  con- 
victed of  any  crime  which  would  disqualify  her  to  testify  in  any 
other  cause.  Held,  a  full  pardon  restored  the  competency  of  one 
who  had  been  thus  convicted.  —  Howard  v.  Packard^  xvii.  380. 

8.  One  convicted  of,  and  sentenced  for,  an  infamous  offence,  is 
restored  to  competency  as  a  witness,  by  a  pardon  ;  but  not  by  a 
mere  remission  of  punishment.  —  Perkins  v.  Stevens^  xxiv.  277. 

9.  A  jury  may  legally  convict  upon  the  testimony  of  an  accom- 
plice alone  ;  but,  unless  it  is  corroborated,  the  court  will  advise  an 
acquittal.  —  CommomoeaUh  v.  Bosworth,  xxii.  397. 

10.  The  corroboration  must  apply  to  some  part  of  his  testimony, 
which  is  material  to  the  issue.  —  Itnd. 

11.  An  accomplice,  on  cross-examination,  stated  that  the  ex- 
amining magistrate  assured  him  he  should  not  be  prosecuted,  if  be 
would  disclose  all  that  he  knew.  Held,  this  statement  was  mate- 
rial, and,  for  the  purpose  of  corroborating  it,  the  testimony  of  the 
magistrate  to  the  same  fact  was  admissible. —  Ibid. 

12.  For  the  purpose  of  discrediting  the  accomplice,  the  defend- 
ant offered  a  letter  from  him,  admitting  that  his  testimony,  relating 
to  the  transaction,  upon  a  former  occasion,  was  false.  To  show 
that  the  letter  had  been  unfairly  obtained,  the  prosecuting  officer 
then  asked  the  accomplice  certain  questions,  to  which  he  replied, 
that  the  letter  was  part  of  a  correspondence  carried  on  in  jail,  and 
stated  by  what  means  it  was  done,  the  relative  position  of  the 
rooms,  and  the  arrangement  of  the  prisoners  therein.  Held, 
evidence  on  these  last  points  was  not  admissible,  for  the  purpose 
of  corroborating  his  testimony.  —  Ibid. 
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WiviU 

(See  Actionj   Officer.) 

1.  Under  Revised  Statutes,  c.  90,  §  10,  the  Court  of  Com- 
mon Pleas  has  authority  in  all  cases,  to  require  the  plaintiff  to  pro- 
cure a  sufficient  indorser  of  his  writ,  and,  upon  his  failing  to  do 
so,  to  dismiss  the  action.  —  Feneley  v.  Mahoneyj  xxi.  212.  fVill- 
iams  V.  Hcidleyj  xix.  379. 

2.  Where  a  suit  is  brought  by  a  person  not  an  inhabitant  of  the 
State,  and  the  writ  not  duly  indorsed,  the  defendant  cannot  raise 
this  objection  after  the  first  term.  —  Carpenter  v.  Aldrich^  3  Met. 

58. 

3.  Under  St,  1833,  c.  50,  §  2,  a  petition  for  a  new  trial,  pre- 
sented by  a  citizen  of  another  State,  after  that  statute  took'  effect, 
must  be  indorsed,  though  the  action  was  tried  before  the  act  took 
effect,  and,  by  §  6,  it ''  shall  not  affect  any  rights  and  lifibilities  ^'  ex- 
isting under  the  provisions  of  law.  And  this  court  cannot  author- 
ize the  petitioner  to  furnish  an  indorser  after  the  petition  is  enter- 
ed, under  the  provision  in  the  Revised  Statutes  c.  90,  §  10,  that 
this  court  may  in  all  cases  require  an  indorser,  because,  the  stat- 
ute being  peremptory  that  the  petition  shall  be  indorsed,  such  pro- 
vision does  not  apply.  —  Haywood  v.  Maitiy  xviii.  226. 

4.  Under  St.  1790,  c.  50,  §  1,  if  the  property  of  one,  having 
his  domicil  or  usual  place  of  abode  in  Massachusetts,  is  attached, 
the  summons  must  either  be  left  there,  (not  at  any  ot^er  place,)  or 
delivered  to  him.  — jimes  v.  Winsor,  xix.  247. 

5.  A  defendant  may  appear  in  court  for  the  express  purpose  of 
objecting  to  the  service  of  the  writ,  without  thereby  waiving  such 
exception.  —  Ibid.     (xxi.  263.) 

6.  Nor  does  he  waive  such  exception,  after  moving,  without 
success,  upon  the  entry  of  the  action,  that  it  be  dismissed  for  this 
cause,  by  joining  in  a  common  demurrer,  whereby  the  case  is 
brought  to  the  Supreme  Court.  —  Ibid. 

7.  In  a  trustee  writ,  the  defendant  was  described  as  an  inhabit- 
ant of  another  State.  The  officer  returned  that  he  had  summon- 
ed the  trustee,  but  no  service  was  made  upon  the  defendant,  ex- 
cept by  way  of  a  personal  notice  of  the  suit,  given  him  by  order 
of  court.  The  trustee  disclosed  that  he  was  indebted  to  the  de- 
fendant, but  was  not  an  inhabitant  of  Massachusetts.  Held,  the 
courts  of  this  state  had  no  jurisdiction  ;  and,  as  the  facts  appeared 
by  the  record,  including  the  return  and  the  trustee's  answer,  the 
action  should  be  dismissed  on  motion. — JVye  v.  Liscombe^  xxi. 
263. 


4&4  WRIT. 

8.  The  defendant  appeared,  by  an  attorney  of  the  court,  solely 
to  move  that  the  action  be  dismissed  for  want  of  service.  Held, 
this  did  not  give  the  court  jurisdiction,  and  the  motion,  not  being 
technically  a  plea  to  the  jurisdiction^  might  properly  be  made  by 
attorney.  —  Ibid. 

9.  Where  a  writ  is  filled  provisionallyy  and  delivered  to  an  of- 
ficer, with  instructions  not  to  serve  it  till  after  a  certain  time  or  a 
certain  event ;  the  service  of  the  writ  will  be  the  commencement 
of  suit.  —  Seaver  v.  Lincoln^  xxi.  267. 

10.  A  writ  against  the  indorser  of  a  note  was  given  to  an  offi- 
cer, wiih  instructions  not  to  serve  it,  until  the  plaintiff  had  given 
the  defendant  legal  notice  ;  and  was  not  served  until  after  such  no- 
tice. Held,  the  service  of  the  writ  was  the  commencement  of 
suit.  —  Ibid. 

11.  By  SL  1783,  c.  43,  §  1,  all  writs,  to  which  the  sheriff  or 
his  deputy  is  a  party,  shall  be  served  by  the  coroner.  Held,  in 
an  action  against  a  school-district,  of  which  one  deputy  was  an 
inhabitant,  the  writ  could  not  be  served  by  another.  ^ —  Thayer  v. 
jRay,  xvii.  166. 

12.  A  general  direction  of  a  writ  to  a  coroner  will  not  author- 
ize him  to  serve  it.  This  duty  not  being  a  part  of  his  general  of- 
fice, but  depending  upon  a  special  authority  ;  every  thing  necessa- 
ry to  give  such  authority  must  appear  on  the  face  of  the  writ.  — ^ 
Carlisle  v.  Weston^  xxi.  535. 

13.  But,  if  the  writ  does  not  show  such  authority,  yet,  unless 
it  shows  the  want  of  it,  the  objection  will  be  waived  by  in  ap- 
pearance and  plea,  and  cannot  be  taken  advantage  of,  aftei*  the  first 
term  at  which  the  defendant  appears.  —  Ibid.  Kittridge  v.  Ban- 
croft, 1  Met.  508. 

14.  A  defendant,  after  appearing  and  answering  to  the  writ, 
cannot  object  that  it  mentioned  no  time  and  place  for  his  appear- 
ance. —  hturtevanl  v.  Robinson,  xviii.  175. 

15.  The  Supreme  Court  not  having  prescribed  any  device  or 
Inscription  to  authenticate  its  seal,  any  seal  is  to  be  regarded  as 
that  of  the  court,  if  affixed  as  such.  —  Stevens  v.  Ewer,  2  Met. 
74. 

16.  It  is  immaterial,  whether  a  blank  writ  be  signed  by  the 
clerk,  or  his  signature  annexed,  by  his  order  ;  and,  when  annexed, 
it  is  presumed  to  be  done  by  his  order.  —  Ibid. 

17.  The  teste  of  a  writ  is  primd  facie  evidence  only  of  the  time 
when  it  was  sued  out.  Parol  evidence  is  admissible,  of  the  time 
when  it  was  issued  and  handed  to  the  officer.  Thus,  where  a 
writ  was  dated  March  21,  1831,  but  made  returnable  at  the  July 
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torm  of  th^  Court  of  Common  Pleast  1832  ;  held,  it  might  be 
shown  by  parol  proof,  that  thi9  dat^  was  a  mistake,  and  the  writ 
really  returqable  at  th^  proper  term  ;  that,  if  the  defendant  bad  ta- 
ken exception  reasonably,  the  court  would  have  allowed  an  amepd" 
ment,  and ,  hs  b^  did  not,  but  suffered  a  judgmeni;  without  objec*- 
tion,  the  error  was  apred  by  Si.  17845  e.  28,  §  14  ;  and  that  ono 
who  purchased  from  the  defendant,  land  attached  ip  $ucb  suit,  and 
afterwards  entered  on  by  the  plaintiff,  could  not  recover  the  land, 
upon  the  ground  that  the  judgment  was  void,  nor  reverse  the  judg- 
ment by  writ  of  error,  without  proving  fraud  and  collusion  be- 
tween the  parties.  —  Parkman  v.  Crosby^  xvi.  297. 

18.  To  prove  an  attachment  on  a  lost  writ,  it  is  not  necessary 
to  call  the  officer  who  served  it,  though  within  the  process  of  the 
court.  The  fact  may  be  proved  by  one  who  saw  the  officer  write 
his  return.  — JMbon  v.  Boyntan^  3  Met.  396. 


WLvit  of  H^atirafii  (S^ovpun. 

Where  a  writ  of  habeas  corpus  issues  from  any  other  magistrate 
than  a  justice  of  this  court,  either  the  writ,  or  the  petition  annexed 
to  it,  and  to  which  it  refers,  should  show,  although  perhaps  not 
strictly  necessary,  the  existence  of  a  case  which  justifies  such  in- 
terposition. —  Commonwealth  v.  Moore^  xix.  339. 


mxii  of  mm. 

(See  Real  Action.) 

1.  A  title  by  disseisin  is  sufficient  for  the  demandant  in  a  writ  of 
right,  unless  the  tenant  can  show  a  better  one.  —  Hunt  v.  Hunt^* 
3  Met.  175. 

2.  To  this  writ,  darrein  seisin  is  a  good  plea  and  defence.  — 
Ibid. 

3.  Where  a  father  was  insane,  and  one  of  his  sons,  who  had 
left  his  house,  returned  and  took  charge  of  his  farm,  with  the 
acquiescence  of  the  mother  and  the  rest  of  the  family,  for  sever- 
al years,  and  until  the  father's  death  ;  held,  the  father  continued 
seised  while  he  lived,  and  the  taking  of  the  profits  of  the  farm 
by  the  son  must  be  considered  as  for  the  father's  use  and  benefit. 
—  Ibid. 
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4.  Where  a  son,  who  had  taken  charge  of  bis  father's  farm  for 
several  years  next  preceding  the  father's  death,  without  disseising 
him,  continued  in  possession  thereof  thirty  years  afterwards,  and 
then  devised  the  same  to  his  wife,  and  died  ;  held,  the  other 
heirs  of  the  father  might  maintain  a  writ  of  right  against  the  de- 
visee for  their  portions  of  the  estate  ;  and  that  these  facts  raised 
no  legal  presumption,  that  the  other  heirs  had  granted  their  right  to 
the  devisor.  —  Ibid. 
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under  insolvent  law             345 
of  pledge                             357 
Asn^ns^  who  are                         460 
ASSUMPSIT                       32, 113 
in  case  of  award  15 
between  tenants  in  common  431 
^  sea,  what                                243 
ATTACHMENT                         36 
after  trustee  process       25,  455 
includes  the  trustee  process  31 
of  mortgaged  goods      312,  440 
*  simultaneous                         446 
sale  after  321, 322, 323, 338, 399 
dissolving  of                        237 
in  case  of  partnership          345 


Attachment  of  pledge  357 

Attestation  of  note  61, 62, 63, 64, 28 1 

Attendance  of  witnesses  484 

ATTORNEY  41 

conveyance  by  376 

suit  against  287 

demand  by  204 

Attornment  390 

AUCTION  42 

sale,  what  avoids  97 

AUDITOR  43 

Authority  of  agent  375,  426 

Average  250 

Award,  trustee  process  after       450 

bill  in  equity  upon  79 

not  unanimous  106 


BAIL  45 

action  of,  for  indemnity         33 
duty  and  liability  of  officer 
as  to  413, 323,  350,  351 

by  what  return  charged       196 


scire  facias  against 

350 

488 

Ballot-box,  what 

459 

BANK 

46 

bills,  interest  on 

47 

commissioners 

47 

usage  of 

58,456 

notice  by 

59 

note  payable  at 

60 

book 

60,189 

suit  by,  upon  note 

2 

authority  of,  as  to  note          62 

bills,  payment  by 

347 

declaration  on 

349,350 

BARDWELL  v.  AMES 

108 

BASTARD 

49 

BAWDY-HOUSE 

50 

BeUerments 

226,384 

Beyond  sea^  what 

282 

Bill  of  particulars         224, 274, 275 

BILLS  AND  NOTES 

51 

Blasphemy 

273 

Blasiingy  damage  by 

477 

Boat,  insurance  covers 

243 

BOND 

65 

of  trustee 

443 

in  case  of  devise  for  life      160 

Book  of  bank 

60 

proprietors 
militia 

86 
294 

when  evidence 

188 

Bottomry 

245,  246 

Boundaries,  of  town 

433 

in  deed 

8, 119, 121 
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Bridges  469,  470, 476 

Building,  whether  part  of  realty  299 
Burden  of  proof     179,  180,  277,  474 

as  to  alteration  of  note  6i 

fraud  212 

in  criminal  case  2^ 

as  to  partnership  346 

Burning  of  house,  effect  upon 
contract  104 

indictment  for       231,  233,  234 
Burying-grounds  134 

By-Laws,  of  corporation  134 


CANAL  66 

Cancelling  of  deed  298 

Capital  casOj  exceptions  in  194 

practice  in  234 

Case  and  trespass,  distinction     271 

Cashier,  indorsement  by  57 

suit  by  62 

sureties  of  420,  422 

Cattle,  damage  feasant  368,369,370 

Ceded  territory,  261 

Certificate,  of  register  of  deeds  126 

justices  367 

county  commissioners  279 

militia  officers  293 

town-clerk  31 1 

of  deposition  149,  150 

when  evidence  188 

CERTIORARI  68,428 

in  militia  cases  295 

in  case  of  ferry  208 

CHANCERY  68 

claim  in,  against  guardian    221 

jurisdiction  of  trusts  445 

mortgages  306 

creditor's  bill  343 

costs  in  141 

Character,  evidence  of         186, 274 

Charges  upon  devise    163, 167,  168 

Charity  84,  153,  443 

Charter  of  bank  49 

corporation  90 

acceptance  of  137 

surrender  137 

Check,  payment  by  452,  453 

Choses  in  action,  assignment  of    17 

replevin  for  391 

mortgage  of  312 

of  wife  224,225,226,227 

Civil  action,  what  2,  431 

Claims  by,  against  and  between 

partners  340, 343 

Clerk,  in  militia  292,  293,  294 

Codicil  167 

Collateral  promise  98, 216, 217,  220 


Collateral  promise,  trustee  pro- 
cess after  454 
Collateral  security,  no  bar  to  at- 
tachment 37 
proceeds  of                          347 
assignment  of                       347 
Collection  of  taxes                      428 
Colloquium,                          274, 275 
Commencement  of  suit            3,494 
Commissioners  of  insolvency      236, 

237 
Commissions  of  trustee  442 

Commission  merchant  377 

Committee  of  town      375,  376,  466, 

467 

Common,  enclosure  of  88 

Common  informer  2 

COMMON  LANDS  86 

COMMON  LAW  86 

action  at  67,  68 

Common  and  notorious  thief      260, 

261,  265 

Comparison  of  hands  193 

COMPLAINT  87 

military  2, 293 

bastardy  50 

in  road  case  472 

Compounding  of  prosecution         96 

Concealment  in  sale  403 

insurance  2cg 

of  adverse  title  319 

Concurrent  possession  439 

jurisdiction  81 

CONDITION  87 

and  reservation  128 

against  alienation  389 

in  deed  328 

Conditional  contracts  99 

release  102 

sale  394, 395,  396,  397 

lease  268 

delivery  of  deed  145 

devise  157 

Confirmation  of  deed  127 

Confusion  of  goods  382 

Consequential  damages  146, 147, 148 

Consideration,  want  of  34 

of  bills,  &c.     53, 281,  322,  343, 

380, 381 

contracts  93, 324 

deed      117,  119, 120, 127,  309, 

310,  345 

past  S%  3  09 

Consolidation  of  actions  372 

Constitution  88 

bank  law  not  opposed  to        48 

provisions  of  as  to  contracts  238, 

239,  281 

C  onstruction  of  bills,  &c.  55 
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Constitntion  of  bond  66^  ^ 

contracts  104 

lease  966 

deed  129, 184 

devise  166 

CONSUL  29 

may  take  depositions  149 

Contingent  interest  487 

liabtUty  449 

remainder  389 

devise  157 

estate,  devisable  928 

CONTRACT  92 

whether  joint  43 

not  to  sue  102 

for  deed  126, 350 

of  executors,  &c.  202 

fraud  in  case  of  211,212 

not  to  be  performed  within 

a  year  218 

ofcorporation  135 

Contribution,  suit  for         33,  34,  81 

between  sureties  420,  421 

to  redenption  of  mortffaffe  304, 

305 

Conversion  441 

CONVEYANCE  117 

of  miU,  &c.  439 

by  tenant  in  common,  effect 

of  430, 431 

by  attorney  376 

executor,  &c.  202 

what  passes  by  211 

by  wife  226 

infant  235 

consideration  of  345 

CONVICT  130 

Conviction,  former  235,236,410,  411 

Copies,  certifying  of  10 

of  lost  writs  404 

when  evidence  190,  317 

annexed  to  deposition  150 

of  records  365 

Coroner  320, 494 

CORPORATION  131 

action  by  2 

trustee  process  against         446 
rights  of,  over  private  prop- 
erty 90 
notice  to                               319 
bequest  to                             153 

COSTS  138 

of  suit  against  maker  and 

indorser  64 

in  trustee  process  449 

Chancery  77 

jurisdiction  necessary  to       404 

in  error  417 

libel  for  divorce  224 


Costs  in  insdvency  case  237 

after  discontinuance  371 

Counts^  verdict  applied  to  7 

what  are  for  same  cause       139 

County  commissioners         262,  464 

Court,  jurisdiction  of  261,  262 

martial  293, 295 

of  Sessions  208 

COVENANT  141 

suit  upon  8 

of  warranty  460 

to  stand  seised      117, 119, 120 

in  quitclaim  deed  119 

when  a  release  145,  388 

for  rent  272 

not  to  sue  283 

by  tenants  in  common  336 

Credible  witnesses,  who  are      481, 

482,483 

Creditors  of  firm  and  partner      345 

Creditors'  bill  343 

Criminal  pleading  356 

Crops,  contract  concerning         266 

widow,  when  entitied  to       170 

Cross-examination  490 

Cumulative  evidence  181 

Curtesy,  of  alien  5 

D. 

DAMAGES  146 

on  covenants  of  titie    142, 143, 

145 

to  land-owners  272,  469 

presumed  173 

m  replevin  cases  391, 392 

excessive  315,  458 

Dead  body,  disinterring  of  231 

Death,  presumed  181 

of  partner  340,341 

Debt,  what  132 

Deceased  witness  233 

Deceit  in  sale  401 

Deck,  goods  on,  whether  insured  241 

Declaration,  upon  note  *    62 

form  of  349, 429, 474, 475,  476 

on  recognizance  386 

as  to  domicil  425 

when  evidence  55,56, 186, 187, 

188, 363,  368, 376 

Decree  in  chancery,  form  of         81 

of  distribution  208 

DEDICATION  148 

of  way  462 

Deed,  when  evidence  188 

evidence  of  seisin  407 

how  proved  192 

what  is  136 

presumption  of  181 
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Defeasance  297 ^  298^  300 

Defective  road  435 

Degree,  conferring  of  135 

Delivery  of  deed  125, 145 

goods  sold  396, 399, 217 

311 
311, 312 
148,347 
146,445 
21 
59,  65,  380, 381 
429 


mortgaged 


moi 
DEMA 

when  necessary 
waiver  of 
and  notice 
of  tax 


when  necessary  to  repleyin  392, 
393 
trover  394,  395 
form  of  223, 393 

for  deed  350 

of  surety  421 

condition  300 

in  case  of  conditional  prom- 
ise 351 
by  mortgagee        312,  313,  314 


of  officer 

administrator 

in  case  of  guaranty 

by  whom 

proof  of 

of  dower 
Demurrer,  in  chancery 

judgment  on 

to  evidence 
Dependent  contracts 
DEPOSITION 
Descent  of  reversion 
Dtscriptio  peraofUB 
Descnption  in  deed 
devise 
writ 


322 

204,208 

220,  221 

223 

257 

170,  171 

82,83 

258 

180 

116 

148, 182 

389,390 

352 

118, 119, 121 

153 

335,383 

demand  of  dower  170, 

171 

whether  warranty  143,402 

DESCENT  152 

Desertion,  divorce  for  224 

by  minor  235 

Deviation  244, 252 

DEVISE  152 

uncertain  84, 85 

gives  seisin  407 

in  satisfaction  of  dower        1 72, 

207,  227 

parol  proof  as  to  185 

of  contingent  interest  328 

Directors  of  bank  49,  63 

Discharge,  of  rent  47  J ,  472 

contract  102 

surety  422 

partners  343 

Disclaimer  68 

of  devise  167 


Discontinuance  against  joint  de- 
fendant 6 
of  way                          463,  471 
Discovery  and  relief               82,  83 
Dishonor  of  note                           58 
DISSEISIN                                408 
of  husband  and  wife     225, 226 
by  tenants  in  common  4:^0^  432 
corporation              131,  132 
trespass  after                       438 
of  parish                               328 
as  between  landlord  and 
tenant                              271 
Dissolution  of  corporation    136, 137 
parish                                    328 
partnership    339,  340, 341,  345 
Ditch,  fencing  by                        208 
Divorce,  provision  for  children 
after                                      94 
effect  of,  upon  property        224 
Docket  of  clerk                            191 
Documentary  evidence               188 
DOG                                           168 
injury  by                       440,  441 
DOMICIL                                   168 
proof  of                         188,425 
and  settlement,  distinction   437 
change  of                      425,426 
Doors,  when  officer  may  break    322 
Dormant  partnership           340,343 
Double  plea  ^232,264,283,355,450 
damages                               478 
insurance                      246, 254 
DOWER                                    169 
release  of                              121 
in  case  of  mortgage              298 
waiver  of                              207 
satisfaction                           227 
way  assigned  for                   174 
Drafts                                            51 
Drain,  compensation  for  use  of     33 
right  to                                 129 
tax  for                                   135 
Drawer,  of  check,  &c.            52,  60 
Duress,  by  unlawful  order  of 
court                                           50 
threats                                     53 
Dwelling-house,  what                    16 

£. 

EASEMENT  173 

annexed  to  dower  124 

obstruction  of  ,    129 

Ecclesiastical  council  *    332 

Election,  void  459 

of  officers  320 

between  devise  and  dower   172 

Embezzlement  213, 214 
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EmnmU  domain  88,  89 

Engines,  town  may  provide         434 
Enlistment  of  minor  235 
Enrolment  in  miliua  290,  295 
Entire  contract,  trustee  process 
in  case  of  448 
part  fulfilment  of  101 
Entry,  upon  tenant  at  will  270 
by  mortgagee  144,  307 
Equity  of  redemption,  attach- 
ment of  40 
sale  of  308 
ERROR  258 
costs  upon  417 
and  certiorari  175 
ESCHEAT  175 
Estate  tail      117, 1 19, 1 55,  2:26,  390 
ESTOPPEL  175 
of  receiptor  40 
implied  319, 469 
by  warranty  144, 385 
deed  409 
judgment  259,  260 
purchase  308 
execution  204 
none  in  case  of  fraud  212 
by  note  222 
devise  166. 
assignment  of  dower       170 
waiver  of  176 
by  plea  352 
Egtray  369 
Eviction  271, 272 
damages  for  142 
EVIDENCE  177 
as  to  will  482 
bills,  &c.  55 
upon  certiorari  68 
military  complaints  294 
in  pauper  cases  362 
Examination  of  witness  490 
EXCEPTIONS  193 
in  criminal  case  417 
costs  in  case  of  140 
in  road  case  472 
in  deed  118 
Excessive  damages  458 
Exclusive  privilege  349 
EXECUTION  194 
of  deed,  when  it  need  not 

be  proved  191 
against  tenants  in  common  336, 
430,432 

ill  trustee  process  455 

seisin  by  407,  408 

disseisin  by  408,  409 

.    levy  of  on  mortgage  307 

return  of  321 

set-offof  323 


Execution  levied  on  property  of 

one  deceased  204 

wife's  land  225 

against  parish  330 

gartners  345 

,,  &c.  199 

trustee  process  against  448 

Executory  contract  104 

devise  390 

Express  and  implied  contracts  93 
Extension  of  credit  58,  87, 283|  422 
Extinguishment  of  mortgage       301 


Factor,  demand  upon  33 

Failure  of  consideration  54 

False  return  323 

False  pretences    378,409,410,213, 

231 

Fee  simple  155,  162,  163, 168 

Fdoniousluy  in  indictment  232 

FENCE  208 

boundary  by  463 

disseisin  by  409 

-viewers  208, 209 

who  bound  to  maintain         129 

whether  necessary  against 

cattle  369 

FERRY  208 

Fictitious  payee  57 

Files  of  court  373,387 

Filing  set-off  412 

Fine,  action  for  2 

Fire,  setting  a  4 

-frame  a  fixture  21 1 

FISHERY  210 

FIXTURE  211 

Flats,  pass  with  upland  120, 121, 122 

what  they  include         173, 179 

title  to  404 

public  use  of  148 

Flowage,  costs  in  case  of  140 

Foreclosure  153, 307 

Foreign  corporation     132,  153,  446 

judgment  261 

paupers  361 

Forfeiture,  action  for  2 

demand  necessary  to  148 

for  breach  of  condition         328 

Forgery,  indorser's  liability  in 

case  of  57 

Former  judgment  258, 260,341,384, 

402,431,455,458 

conviction  410,  411 

Franchise  in  ferry  208 

FRAUD  211 

when  a  defence  against  an 

assignee  19 
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Fraud,  when  possession  does  not 

prove  21 

money  obtained  by  36 

sale  by  401,  402, 403,  441 

chancery  jurisdiction  of    74,  75 
of  agent  378,379 

note  obtained  by  381 

of  partner      337,  338,  341, 343 
in  case  of  mortgage  308 

FRAUDS,  STATUTE  OF      214 

Fraudulent  representation  2 

attachment  41 

sale  54,399 

conveyance  126 

judgment  260 

execution  195, 196 

mortgage  310 

Freight  414 

who  entitled  to  447 

policy  on       242,  245,  246, 251 

Future  rights,  release  of  388 

sale  394 

advances  309 

Games  456 

General  legacies  153 

issue  354 

GIFT  400, 218 

Goods  sold,  &c,  action  for  35 

Effects,  &c.  what  447 

&rC.  insurance  on  241 

Grace  upon  bills,  &c.  58 

Grantee,  when  a  witness  485 

Grantor      «             «  485,489 

GUARANTY  219, 272, 273 

of  note  56 

GUARDIAN  221 

whether  trusteeable  447 

sureties  of  420 

covenant  of  144 

sale  of  land  by  188 

in  case  of  mortgage  307 


H. 

Habeas  corpus 
Hand- writing 
Hearsay 
Heir,  release  by 

title  of,  to  personal 

liability  or 
Highway 

in  Nantucket 
House  of  correction 
Husband  and  wife 

when  witnesses 

suit  between 


228,  417,  495 

151, 193,  489 
186 
388 

property  201 
7,  204,  281 

231,  232, 462 
318 
223 
223 
489 
445 


Husband  and  wife,  conveyance 

by  117, 118 

between  128 

mortgage  by  306 

Hyde  v.  BoSon,  ifc,  case  of        112 


Impeachment  of  witness 
Implied  trusts 

contracts 

devise 
Impounding 
Improvements  by  trustee 


491,  492 
74 


allowance  for 
Incest 

Income^  what 
Incumbrance,  what 
Indemnity  to  surety 

to  witness 

bond  of 

voted  by  town 

ordered  by  court 

mortgage  for  302 

INDIANS  229,  414,  415 

INDICTMENT  229 

against  wife  229 

Indorsement,  of  bills,  &c.       56, 218 
219, 381,  419 


160 

129 

443,444, 

445 

384 

229 

442 

76, 142, 169 

366 

487,48a 

341,344 

434 

373 


time  of 
by  partner 

Indorser  of  writ 
notice  to 

INFANT 

Information 


180, 181 

339 

493 

188,189 

235 

174,  235, 410, 411 


Informer,  action  by  2 

Infuturo  conveyance     ♦  117, 

119,  120 

lease  267 

Injunction  upon  bank  46, 47,  48 
in  Equity  73 

against  nuisance  320 

INSOLVENCY  236 

in  case  of  partnership  345 

Insolvent  laws  27,  237,  238 

e£Eect  upon  attachment  446 
estate  205 

INSPECTION  239 

Inspector  of  fish  210,  211 

Instalments,  suits  for  102 

mortgage  payable  by  305 

INSURa5^CE  239 

parties  to  351 

INTEREST  107,  l(te,  257 

bequest  of  156 

between  partners  340 

guardian  when  liable  for  222 
ofwitness  484 
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Interest  on  money  had  and  re- 
ceived ^7 
Interlocutory  order  83 
Interrogatoriea  to  trustee  449 
for  deposition  151 
Irrelevant  evidence  318 
Island,  in  river  394 
Issue,  in  trustree  process  449 
joinder  of  370, 371 


JAIL  357, 366 

Joinder  of  parties      6, 378, 174, 351 

counts  478 

in  Equity  82 

of  issue  370,371 

Joint  party,  whether  a  witness  488, 

132,372 

survivorship  of         440 

answer  of  83 

release  of  93,  387 

judgment  against     388 

costs  against  140 

new  trial  in  case  of  314 

and  several     306, 333, 334,  385 

tenants  408 

sureties  420 

199 

258 

former  4, 4^31 

(See  former  judgment) 

se^offof  452,412 

in  trustee  process  455 

without  notice  80 

against  administrator  205 

upon  indictment  265 

limitation  as  to  281 

when  executed  371 

Junior  290,  292,  387 

Jurisdiction  of  justice  263,  264 

in  admiralty  4 

of  foreign  defendant     493,  494 

Chancery  70, 83 

Scire  Jamas  404 

Probate  Court  199 

Juror,  when  a  witness         315,  472 

exception  to  318 

JURY  262 

estimate  of  damages  by        147 

JUSTICE  OP  THE  PEACE    263 

submission  before  14 


Judge  of  probate 
JUDGMENT 


Keeper 


323 


Laches,  in  case  of  sale         399, 400 


Land,  taking  of,  for  ways  964 

sale  of,  by  executors,  &c.     20S$ 
what  is  143 

Landlord  and  tenant  process      270,  ' 

271 

Lands,  tenemenis,ife.  118 

Lapsed  devise  165 

LARCENY  409, 410,  411,  264 

Law  of  road  476 

and  Equity  70 

Laif,  assignment  of  18 

Layingout  of  ways  464,475 

Leading  questions  151,  490 

LEASE  265 

to  partners  340,  342 

of  parsonage  land         327,328 

by  vote  437 

how  annulled  471,  472 

when  a  mortgage  5297 

in  case  of  mortgage     301, 304, 

305,  306,  307 

LEGACY        53, 152,  153, 155, 203 

to  wife  227,  228 

demand  of  ■    148 

Legislature  and  Judiciary  ,  132 

LEarTER  OP  ATTORNEY      19, 

42,43 

Letter  of  credit-  272 

Levy  of  execution  197 

Lexhci  26,206 

LIfiEL  273 

for  divorce  223,  224 

for  forfeiture  194 

LICENSE,  216,277,431 

revocation  of  79,  80 

-law  87, 278 

to  administrator  202 

guardian  188,189,221 

LIEN  280 

upon  policy  240 

of  attorney  42 

in  case  of  consignment  451, 452 

waiver  of  357,397 

upon  cargo  414 

Lights,  upon  ship  414 

obstruction  of  129 

LIMITATIONS  280 

of  suit  against  executors, 

&c.  205 

in  trustee  process  451 

slander  277 

Line  in  deed  123 

Liquidated  damages  100, 147 

Living,  when  a  child  is  324 

Local  action  262 

LORD'S  DAY  283 

Lost  note  57 

deed  120,181 

paper  185, 187, 192 
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LOTTERY 

Lunatic 


97,283 
286,363 


MALICE  287 

MALICIOUS  PROSECUTION  287 

MANDAMUS  288, 428 

to  county  commissioners      466, 

473,  476,  477 

in  case  of  insolvency        30,  31 

Manufacture,  contract  of    106, 217 

Manure  269, 270 

Market-house,  town  may  provide 

434 
Marriage  settlement  224 

settlement  by  361 

MASTER  AND  SERVANT 

289,438 

&c.  of  ship,  whether  insurers 

liable  for  242, 254 

Mate,  dutv  of  254 

Material  nets,  in  insurance  252,  253 

Mayor  and  Aldermen,  laying  out 

of  way  by  464, 467,  475 

of  Boston  208 

MEADOWS  289 

Medicine,  counterfeiting  of        3,  4 
Meetings  of  parish  dSQ 

Member  of  corporation,  whether 

a  witness  486,  487 

party  in  Chancery   83 

rights  &c.  of  132 

parish  329 

Memorandum  check  52 
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